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AMENDED  RULES  OF  THE  SUPREME  COURT 
OF  THE  TERRITORY  OF  ARIZONA. 


RULE  1.— ABSTRACTS  OF  RECORD. 


In  every  civil  cause  brought  to  this  court  on  appeal  or  writ 
of  error,  the  appellant  or  plaintiff  in  error  must  file  in  this 
court,  with  the  transcript  of  the  record,  at  least  six  copies  of 
an  abstract  of  said  record,  which  shall  contain : 

(a)  The  pleadings,  original  or  amended,  upon  which  the 
issues  were  tried. 

(b)  The  findings  of  fact  and  conclusions  of  law,  or  the 
verdict. 

(c)  The  judgment. 

(d)  The  motion  for  a  new  trial. 

(e)  The  minute  entries  of  the  trial  court. 

(f)  The  bill  of  exceptions  and  statement  of  facts. 

(g)  Such  other  portions  of  the  record  as  may  be  necessary 
to  inform  the  court  of  the  errors  relied  upon  without  an 
investigation  of  the  record  itself. 

II. 

The  abstract  of  the  record  shall  be  chronologically  arranged ; 
shall  be  prefaced  with  an  alphabetical  index  of  its  contents, 
specifying  the  folio  of  each  separate  paper,  order,  and  the 
testimony  of  each  witness;  and  shall  have  a  cover. 

III. 

« 
Unless  some  question  is  predicated  upon  the  formal  parts 

of  pleadings,  motions,  depositions,  exhibits,  or  other  papers 

filed  in  the  trial  court  and  made  part  of  the  record  on  appeal, 

such  formal  parts  shall  be  omitted  in  preparing  the  abstract, 

after  once  stating  the  venue  and  title  of  the  cause,  giving  the 

-     (iv) 
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names  of  the  parties  in  full,  and  thereafter  the  venue  and  title 
may  be  indicated  by  the  words  ** Title  of  Cause." 

(a)  In  the  ease  of  depositions  the  substance  of  the  testi- 
mony contained  therein  shall  be  reduced  to  narrative  form, 
and,  unless  material,  notices,  interrogatories,  certificates  of 
officers  taking  the  same,  signatures  of  witnesses,  etc.,  shall  be 
omitted. 

(b)  In  the  case  of  deeds,  mortgages,  contracts,  and  other 
exhibits,  only  the  material  parts  shall  be  stated,  and  certifi- 
cates of  acknowledgment  and  indorsements  made  by  officers 
thereon  shall  be  omitted,  except  when  these  are  material. 

(b)  Indorsements  made  by  the  clerk  of  the  trial  court 
showing  the  date  of  the  filing  of  the  papers  shall  appear  in 

the  abstract  by  simply  noting,  **  Filed  ,"  giving  the 

date  of  the  filing. 

(d)  Exhibits,  incapable  of  being  readily  incorporated  into 
the  abstract,  may  be  omitted,  but  due  reference  must  be  made 
to  the  same  in  such  a  way  as  to  identify  them  from  other 
parts  of  the  record. 

IV. 

In  case  the  appellant  shall  fail  to  incorporate  into  his  ab- 
stract of  the  record  any  portion  of  the  record  which  the  ap- 
pellee shall  deem  necessary  to  a  proper  determination  by  this 
court  of  the  issues  on  appeal  or  writ  of  error,  the  appellee  may 
embody  such  omitted  portion  of  the  record  in  a  supplemental 
abstract,  which  shall  be  filed  and  served  upon  counsel  for  ap- 
pellant at  the  time  of  filing  and  serving  the  brief  of  appellee. 


Abstracts  of  record  shall  be  printed  on  white  paper,  eight 
inches  by  ten  inches  in  size,  with  pica  type ;  or  in  typewriting 
(plainly  legible,  and  not  exceeding  a  second  impression),  with 
a  sufficient  margin  to  permit  of  their  being  bound  together  in 
book  form  on  the  left-hand  side,  and  shall  be  so  fastened. 

VI. 

The  abstracts  of  record,  as  filed,  will  be  treated  by  the  court 
as  containing  such  portions  of  the  record  as  the  parties  deem 
sufficient  upon  which  to  try  the  assignments  of  error. 
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VII. 

Abstracts  of  record  not  conforming  to  this  role  may  be 
stricken  from  the  files  on  motion  of  the  parly  affected  by  such 
non-compliance,  or  by  the  court,  of  its  own  motion. 


RULE    2.— BILLS    OP    EXCEPTIONS   AND    STATE- 
MENTS   OF   FACTS. 

L 

Bills  of  exceptions  and  statements  of  facts  may  be  consoli- 
dated into  one  and  the  same  paper;  but  in  all  cases  the  same 
shall  be  in  narrative  form,  tersely  and  succinctly  stated. 

Whenever  any  objection  is  made  to  evidence  or  to  any  ques- 
tion propounded  to  a  witness,  and  an  exception  is  taken  to  the 
ruling  of  the  trial  court  thereon,  in  every  such  ease  the  ques- 
tion and  answer  of  the  witness  shall  be  inserted  iotidem  verbis. 

The  extension  of  .the  reporter's  notes  provided  by  section 
1486,  Revised  Statutes,  to  be  made  a  part  of  the  record  must  be 
made,  certified  and  filed  during  the  term  at  which  the  judg- 
ment was  rendered,  or  within  such  reasonable  time  thereafter 
as  shall  be  allowed  by  the  court,  or  judge  thereof,  by  an  order 
duly  entered  on  the  minutes  or  filed  with  thd  clerk.  Such 
transcript  as  may  thus  be  made  out,  certified  and  filed  shall  be 
deemed  a  statement  of  facts,  but  shall  not  be  treated  as  em- 
bodying in  the  record  any  ruling  of  the  court  made  during  the 
trial,  unless  the  same  shall  be  allowed  and  signed  by  the  judge 
in  the  same  manner  as  required  of  a  bill  of  exceptions. 


RULE  8.— MOTIONS. 

L 

AH  motions  relating  to  informalities  in  the  manner  of 
bringing  a  cause  to  this  court  shall  be  filed  with  the  clerk  on 
or  before  the  first  day  of  the  term,  a  copy  thereof  being  served 
on  opposing  ootpisel  on  or  before  the  same  day,  otherwise  the 
ground  of  the  objection  shall  be  considered  as  waived,  if  it 
can  be  waived. 
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IL 

Motions  to  dismiss  for  want  of  jurisdiction  of  this  court, 
and  for  such  defects  as  defeat  the  jurisdiction  in  the  particu- 
lar cause,  that  cannot  be  waived,  are  recommended  to  be  filed 
on  or  before  the  first  day  of  the  term,  a  copy  thereof  to  be 
served  on  the  opposite  party;  but  such  motion  may  be  made  at 
any  time,  and  shall  be.  entertained  by  the  court,  after  such 
notice  to  opposing  counsel  as  the  court  may  deem  proper  to 
be  given  under  the  circumstances. 

IIL 

Motions  made  either  to  sustain  or  defeat  the  jurisdiction  of 
the  court,  dependent  on  facts  not  apparent  in  the  record, 
and  of  which  the  court  cannot  take  judicial  notice,  must  be 
supported  by  affidavit  or  other  satisfactory  evidence,  copies 
of  which  must  be  served  on  the  opposing  counsel 

IV, 

No  oral  arguments  will  be  heard  on  motions,  except  in  such 
instances  as  the  court  may  direct. 

y. 

The  clerk,  upon  filing  a  motion,  shall  number  and  note  the 
same  in  a  docket  to  be  known  as  the  Motion  Docket,  together 
with  the  name  of  the  attorney  who  makes  the  motion,  and  the 
kind  of  motion  made.  Any  answer  to  said  motion  shall  be 
filed,  and  shall  in  like  manner  be  numbered  and  noted  in  the 
Motion  Docket,  together  with  the  name  of  the  attorney  oppos- 
ing such  motion. 

VI, 

There  shall  be  no  oral  ai^^ument  on  motions  for  rehearing, 
unless  such  argument  is  requested  by  the  court 

vn. 

No  motion  for  rehearing  shall  be  amended,  except  by  leave 
of  the  court. 
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RULE  4.— BRIEFS  AND  ARGUMENTS. 


For  the  appellant  or  plaintiff  in  error,  and  for  the  appellee 
or  defendant  in  error,  there  shall  be  filed  six  copies  of  a  brief 
with  the  clerk  of  the  court,  which  shall  be  either  printed  or 
typewritten ;  and  all  briefs  in  civil  causes,  when  printed,  shall 
be  in  pica  type,  on  white  paper,  not  to  exceed  in  length  nine 
and  one-eighth  inches,  and  in  width  six  inches,  with  an  un- 
pnnted  margin  of  one  and  two-eighths  inches.  Typewritten 
briefs  shall  be  of  the  same  size,  plainly  legible,  and  shall  not 
exceed  second  impression  copies.  All  briefs  shall  be  in  pamph- 
let form  and  with  covering. 

II. 

Such  brief  shall  contain,  in  the  following  order  and  sepa- 
rately stated: 

1.  A  concise  statement  of  the  case,  presenting  succinctly  the 
questions  involved  and  the  manner  in  which  they  are  raised. 

2.  An  assignment  of  the  errors  relied  upon. 

3.  The  argument,  exhibiting  a  clear  statement  of  the  points 
of  law,  or  facts  to  be  discussed,  under  each  assignment  of  error 
relied  upon,  with  a  reference  to  the  folios  of  the  abstract  of 
the  record  that  are  pertinent  thereto,  and  the  authorities  re- 
lied upon  in  support  thereof. 

in. 

The  brief  of  the  appellee,  or  defendant  in  error,  shall  be 
of  a  like  character  with  that  required  of  the  appellant,  or 
plaintiff  in  error,  except  that  no  assignment  of  errors  shall  be 
required,  and  no  statement  of  the  case,  unless  that  presented 
by  the  appellant,  or  plaintiff  in  error,  is  contraverted. 

IV. 

Whenever  an  appellant,  or  plaintiff  in  error,  is  in  default, 
the  appeal,  or  writ  of  error,  may,  on  motion,  be  dismissed; 
and  whenever  an  appellee,  or  defendant  in  error,  shall  be  in 
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default,  he  will  not  be  heard,  except  on  consent  of  his  ad- 
versary, or  by  request  of  the  court. 


Within  thirty  days  next  after  the  appeal,  or  writ  of  error 
is  perfected,  and  the  statement  of  facts  and  bill  of  exceptions 
have  been  made  a  part  of  the  record  in  the  cause  the  appellant 
shall  serve  upon  the  attorney  of  the  opposite  party  a  copy 
of  his  brief,  prepared  in  conformity  with  subdivision  II  of 
this  rule;  and  within  thirty  days  next  thereafter  counsel  for 
the  appellee,  or  defendant  in  error,  shall  serve  upon  the  coun- 
sel for  appellant,  or  plaintiff  in  error,  a  copy  of  his  answer 
thereto;  and  within  fifteen  days  next  thereafter  the  counsel 
for  the  appellant,  or  plaintiff  in  error,  shall  serve  upon  the 
counsel  for  appellee,  or  defendant  in  error,  his  reply  thereto, 
if  one  be  filed. 

VI. 

Six  copies  of  these  briefs,  when  so  made  and  served,  shall 
forthwith  be  filed  with  the  clerk  of  this  court. 

VII. 

If  the  time  given  by  subdivision  V  of  this  rule,  in  which  to 
make,  serve  and  file  such  briefs,  will  not  expire  before  the  first 
day  of  the  term  of  this  court  to  which  the  appeal,  or  writ  of 
error,  is  returnable,  then  in  every  such  case,  either  party  to 
such  appeal,  or  writ  of  error,  may  serve  the  other  with  written 
notice  that  such  appeal,  or  writ  of  error,  will  be  urged  to  a 
submission  at  the  term  to  which  it  is  returnable:  in  which 
event  counsel  for  appellant,  or  plaintiff  in  error,  shall  make 
and  serve  his  brief,  as  hereinbefore  required,  within  fifteen 
days  next  after  the  service  of  such  written  notice ;  and  counsel 
for  appellee,  or  defendant  in  error,  shall  have  a  like  time 
thereafter  in  which  to  make  and  serve  his  answer;  and  counsel 
for  appellant,  or  plaintiff  in  error,  shall  have  five  days  next 
thereafter  in  which  to  make  and  serve  his  reply.  And  in  all 
such  cases,  six  copies  of  such  brief,  answer  and  reply  shall  be 
filed  with  the  clerk  of  this  court  not  later  than  the  day  suc- 
ceeding that  on  which  said  reply  is  due  to  be  served,  unless 
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such  day  shall  fall  on  a  holiday,  and  in  that  event  the  same 
shall  be  filed  on  the  day  following. 

vm. 

If  any  brief,  answer  or  reply,  shall  not  be  served  or  filed 
as  hereinbefore  provided,  the  court  may,  on  motion,  strike 
such  brief,  answer  or  reply,  from  the  files  of  the  court,  and 
consider  and  decide  the  cause  as  though  such  defaulting  party 
had  made  no  appearance,  or  may,  in  a  proper  case,  dismiss 
the  appeal,  or  writ  of  error,  for  want  of  due  prosecution. 

IX. 

In  all  causes  where  the  briefs  hereinbefore  provided  for 
shall  have  been  duly  served  and  filed,  either  party  will  be 
heard  orally  for  such  time  as  may  be  fixed  by  the  court,  not 
to  exceed  one  hour,  unless  special  reasons  for  additional  time 
shall  be  given  to  the  court  and  such  additional  time  granted  by 
the  court  on  the  day  when  the  calendar  is  called  and  the  cause 
set  for  argument 

BULB  5.— SERVICE. 

Attorneys  and  guardians  ad  litem  in  the  court  below  will  be 
deemed  attorneys  and  guardians  ad  litem  of  the  same  parties 
in  this  court  until  a  substitution  of  record  is  made,  and  ser- 
vice of  notices,  briefs,  and  all  papers,  may  be  made  on  the 
attorneys  or  guardians  ad  litem  of  record  in  the  court  below, 
until  such  substitution  is  made  and  notice  thereof  given  to  op- 
posing counsel 

RULE  6.— DIMINUTION  OF  RECORD. 

For  the  purpose  of  correcting  any  error  or  defect  in  the 
transcript,  either  party  may  suggest  the  same  in  writing,  and 
upon  good  cause  being  shown,  obtain  an  order  that  the  proper 
clerk  certify  to  this  court  the  whole  or  any  part  of  the  record 
required,  or  he  may  produce  the  same  duly  certified,  without 
such  order.  If  the  attorney  of  the  adverse  party  be  absent,  or 
the  fact  of  the  alleged  defect  be  disputed,  the  suggestion,  ex- 
cept when  a  certified  copy  of  the  omitted  record  is  produced 
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at  the  time,  must  be  accompanied  by  an  affidavit  showing  the 
existence  of  the  defect  alleged. 


BULB  7.— ASSIGNMENT  OF  ERRORS. 

I. 

All  assignments  of  errors  must  distinctly  specify  each 
ground  of  error  relied  upon,  and  the  particular  ruling  com- 
plained of.  If  the  particular  ruling  complained  of  has  been 
embodied  in  a  motion  for  a  new  trial  with  other  rulings,  or  in 
any  motion,  or  in  a  bill  of  exceptions,  or  in  a  statement  of 
facts,  or  otherwise  in  the  record,  it  must  nevertheless  be  re- 
ferred to  in  the  assignment  of  errors,  or  it  will  be  deemed  to  be 
waived. 

II. 

If  the  assignment  of  error  be,  that  the  court  overruled  a 
motion  for  a  new  trial,  and  the  motion  is  based  upon  more 
than  one  ground,  the  same  will  not  be  considered  as  distinct 
and  specific  by  this  court,  unless  each  ground  is  separately 
and  distinctly  stated  in  the  assignment  of  errors. 

III. 

An  objection  to  the  ruling  or  action  of  the  court  below,  will 
be  deemed  waived  in  this  court,  unless  it  has  been  assigned  as 
error,  in  the  manner  above  provided. 

IV. 

If  the  assignment  of  error  be  to  the  giving  of  instructions 
to  the  jury  by  the  lower  court,  the  appellant  must  state  where- 
in the  instruction  complained  of  is  erroneous  in  its  statement 
of  the  law  applicable  to  the  case  or  to  any  particular  fact  or 
facts  thereof. 

V. 

If  the  refusal  to  give  an  instruction  asked  for  by  the  ap- 
pellant in  the  court  below,  be  assigned  as  error,  the  assign- 
ment must  state  the  applicability  of  such  instruction  to  the 
fact  or  facts  of  the  case. 
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VI. 

Assignments  of  errors  shall  not  be  amended  in  this  court. 

RULE  8.— COSTS. 

Costs  shall  be  allowed  to  the  successful  party  by  this  court 
as  follows :  For  transcript  of  the  record,  the  amount  paid  there- 
for to  the  clerk  of  the  district  court  from  which  the  transcript 
comes,  and  the  expense  of  printing  or  typewriting  the  copies 
thereof;  the  costs  of  the  clerk  of  this  court;  and  the  sum  of 
one  dollar  per  page  of  the  briefs  and  abstract  of  record  of  the 
successful  party,  not  exceeding  twenty  dollars  for  the  briefs 
in  any  one  cause. 

RULE  9.— APPEARANCE  PEE. 

In  all  civil  causes  the  appellant,  or  plaintiff  in  error,  shall 
deposit  with  the  clerk  of  this  court  twenty  dollars,  and  the 
appellee,  or  defendant  in  error,  ten  dollars. 

The  clerk  will  not  be  compelled  to  docket  any  cause,  nor 
to  file  any  paper  until  such  appearance  fee  is  paid.  As  soon 
as  the  costs  of  either  party  exceed  the  amount  deposited  by 
him,  the  clerk  of  this  court  may  call  upon  such  party  to  make 
an  additional  deposit  of  a  like  amount,  and  until  such  addi- 
tional amount  be  deposited,  the  clerk  will  not  be  compelled  to 
file  any  paper,  or  do  any  other  thing  in  said  cause  for  the 
party  so  in  default. 

RULE  10.— PILES. 

No  paper  shall  be  taken  from  the  office  of  the  clerk  of  this 
eourt  except  by  an  order  of  the  court. 


RULE    11.— MANDATE    PROM   UNITED    STATES 
SUPREME    COURT. 

Upon  the  receipt  by  the  clerk  of  this  court  of  a  mandate 
from  the  Supreme  Court  of  the  United  States  in  any  cause 
brought  to  this  court  on  appeal,  or  writ  of  error,  and  taken 
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from  this  court  by  appeal,  or  writ  of  error,  to  said  Supreme 
Court,  it  shall  be  the  duty  of  said  clerk,  forthwith,  to  issue 
under  his  hand  and  the  seal  of  this  court  a  remittitur  to  the 
district  court  of  the  district  and  county  in  which  the  judg- 
ment was  rendered,  commanding  such  court  to  take  such  ac- 
tion in  the  premises  as  by  the  mandate  shall  be  proper,  and 
said  remittitur  shall  also  contain  therein  a  recital  in  haec  verba 
of  the  said  mandate;  and  all  the  costs  subsequent  to  the  ap- 
peal from  said  district  court  shall  be  taxed  in  said  remittitur. 

Approved  March  20th,  1903. 

(Signed) 

EDWARD  KENT,  C.  J. 
RICHARD  E.  SLOAN,  A.  J. 
FLETCHER  M.  DOAN,  A.  J. 
GEO.  R.  DAVIS,  A.  J. 
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[Civil   No.    780.      Filed    March    18,    1902.] 
[68    Pac.    543.] 

DE  MUND  LUMBER  COMPAl^Y,  Defendant  and  Appel- 
lant, V.  WTTjLTAM  H.  STILWELL,  Plaintiff  and  Ap- 
pellee. 

1.  Attoenet  and  Clientn— Legal  Seevices — ^Fees — ^Action— Motion  to 

Dismiss. — In  an  action  by  an  attomej  to  recover  for  legal  services, 
a  motion  to  dismiss,  made  at  the  close  of  the  plaintiff's  case,  upon 
the  ground  that  there  was  no  evidence  against  the  defendant,  is 
properlj  denied  where  the  record  shows  that  the  allegations  that 
the  defendant  employed  plaintiff  as  attorney,  that  plaintiff  ren- 
dered such  services,  and  that  such  services  were  reasonably  worth 
two  hundred  and  fifty  dollars,  were  supported  by  the  direct  testi- 
mony of  the  plaintiff,  and  that  there  was  additional  testimony  as 
to  the  value  of  the  services. 

2.  Appeal    and    Ebbob — Judgment — Findings— Evidenob — Conflict — 

Beview. — The  findings  and  judgment  of  the  lower  court  based  on 
conflicting  testimony,  there  being  substantial  evidence  to  support 
them,  will  not  be  disturbed  on  appeal. 

3.  Same— Assignment  of  Eebor — Sufficiency — Supbeme  Coubt  Rule 

No.  6. — ^An  assignment  of.  error,  that  the  court  erred  in  denying 
the  defendant's  motion  for  a  new  trial  without  stating  the  grounds 
on  which  the  motion  was  based,  is  insufficient  to  raise  the  question 
of  the  correctness  of  the  ruling,  it  not  being  in  compliance  with 
supreme  court  rule  No.  6. 

4.  Same— Same— Review— Scope.— The   appellate   court   will   only   ex- 

amine the  record  to  see  that  the  judgment  follows  the  pleadings, 
upon  an  assignment  of  error  that  the  judgment  is  contrary  to  the 
law,  without  stating  wherein  it  is  so  contrary. 
VIII  Aria.— 1 
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[avil    No.    780.      Filed    Mareh    18,    1902.] 
[68    Pac.    543.] 

DE  MUND  LXJMBEB  COMPAISIY,  Defendant  and  Appel- 
lant, V.  WTLLTAM  H.  STILWELL,  Plaintiflf  and  Ap- 
pellee. 

1.  Attobnet  and  Cubnt — ^Leoal  Seevices — Fees — ^Action — ^Motion  to 

Dismiss. — In  an  action  bj  an  attornej  to  recover  for  legal  serviees, 
a  motion  to  dismiss,  made  at  the  close  of  the  plaintiif' s  case,  upon 
the  ground  that  there  was  no  evidence  against  the  defendant,  is 
properly  denied  where  the  record  shows  that  the  allegations  that 
the  defendant  employed  plaintiff  as  attorney,  that  plaintiff  ren- 
dered such  services,  and  that  such  services  were  reasonably  worth 
two  hundred  and  Mtj  dollars,  were  supported  by  the  direct  testi- 
mony of  the  plaintiff,  and  that  there  was  additional  testimony  as 
to  the  value  of  the  services. 

2.  Appeal    and    Ebbob — Judgment— Findings— Evn)ENc»—Ck)NFLioi>— 

Beview. — The  findings  and  judgment  of  the  lower  court  based  on 
conflicting  testimony,  there  being  substantial  evidence  to  support 
them,  will  not  be  disturbed  on  appeal. 

3.  Same— Assignment  of  Ebbob — Suppicienct — Supbeme  Coubt  Rule 

No.  6. — An  assignment  of.  error,  that  the  court  erred  in  denying 
the  defendant's  motion  for  a  new  trial  without  stating  the  grounds 
on  which  the  motion  was  based,  is  insufficient  to  raise  the  question 
of  the  correctness  of  the  ruling,  it  not  being  in  compliance  with 
supreme  court  rule  No.  6. 

4.  Same — Same— Review — Scope. — The   appellate   court   will   only   ex- 

amine the  record  to  see  that  the  judgment  follows  the  pleadings, 
npon  an  assignment  of  error  that  the  judgment  is  contrary  to  the 
law,  without  stating  wherein  it  is  so  contrary. 
VIII  Aria.— 1 


2  Db  Mund  Lumber  Co.  v.  Stilwell.         [8  Ariz. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Webster  Street,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion* 

Chalmers  &  Wilkinson,  for  Appellant 

E.  W.  Lewis,  for  Appellee. 

DOAN,  J.— The  appellee,  William  H.  Stilwell,  brought  suit 
against  the  De  Mund  Lumber  Company  in  the  district  court 
of  Maricopa  County  to  recover  seven  hundred  and  fifty  dol- 
lars alleged  in  the  complaint  to  be  the  reasonable  value  of  legal 
services  rendered  to  the  said  company  at  its  special  instance 
and  request.  Upon  the  trial  of  the  case  before  the  court 
without  a  jury,  the  defendant,  at  the  close  of  the  plaintiff's 
evidence,  moved  the  court  to  dismiss  the  action  on  the  ground 
that  there  was  no  evidence  against  the  defendant.  After  the 
denial  of  this  motion  and  the  introduction  of  the  evidence  for 
the  defendant,  the  court  found  that  the  defendant,  on  or 
about  July  30,  1900,  employed  the  plaintiff  as  attorney  to 
render  certain  professional  services;  that  the  plaintiff  ren- 
dered such  services  to  the  defendant ;  that  it  had  not  paid  for 
the  same;  that  the  services  thus  rendered  were  worth  two 
hundred  and  fifty  dollars,  and  gave  judgment  for  the  plain- 
tiff against  the  defendant  for  that  amount  and  costs  of  suit. 
From  this  judgment  and  the  denial  by  the  court  of  a  motion 
for  a  new  trial  the  defendant  appeals,  and  assigns  the  fol- 
lowing errors:  **That  the  court  erred:  (1)  In  denying  the 
motion  of  the  defendant,  made  at  the  close  of  plaintiff's  case, 
to  dismiss  the  action  on  the  ground  that  the  evidence  did  not 
show  that  any  services  had  been  rendered  the  defendant; 
(2)  In  finding  that  the  defendant  employed  the  plaintiff  as 
attorney;  (3)  In  finding  that  such  services  of  plaintiff  were 
rendered  to  defendant,  and  that  it  had  not  paid  for  the  same ; 
(4)  In  finding  that  the  services  rendered  by  the  plaintiff  to 
defendant  were  worth  the  sum  of  $250;  (5)  In  denying  the 
defendant's  motion  for  a  new  trial." 

Upon  examining  the  record  we  discover  that  the  allegations 
that  the  defendant  employed  the  plaintiff  as  attorney,  and 
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that  such  services  were  rendered  by  the  plaintiff  to  the  de- 
fendant, and  that  such  services  were  reasonably  worth  the 
sum  of  two  hundred  and  fifty  dollars,  were  each  and  all  of 
them  supported  by  the  direct  testimony  of  the  plaintiff  in 
the  case,  and  that  there  was  additional  testimony  as  to  the 
value  of  the  services.  This  furnished  ample  ground  for  the 
denial  by  the  trial  court  of  the  motion  to  dismiss  the  action, 
made  at  the  close  of  the  plaintiff's  case.  The  defendant,  after 
the  denial  of  this  motion,  introduced  evidence  to  controvert 
that  of  the  plaintiff  relative  to  the  employment  of  the  plain- 
tiff by  the  defendant,  and  also  in  regard  to  the  rendition  of 
the  services  and  their  value.  But  at  the  close  of  the  case  the 
issues  were  submitted  to  the  court  on  contradictory  and  con- 
flicting evidence.  The  record  presents  direct  and  substantial 
evidence  to  support  the  findings  of  the  court  in  each  instance 
cited  in  the  assignments  of  error,  and,  in  accordance  with  the 
rule  that  we  have  uniformly  followed  in  such  cases,  the  find- 
ings and  judgment  of  the  lower  court  having  been  based  on 
conflicting  testimony,  and  there  being  substantial  evidence  to 
support  them,  this  court  will  not  disturb  them. 

This  disposes  of  the  errors  assigned,  except  the  denial  of 
the  motion  for  a  new  trial.  The  assignment  of  this  error  does 
not  meet  the  requirements  of  a  proper  assignment  of  error, 
inasmuch  as  it  simply  refers  to  the  ruling  of  the  court  on  the 
motion  for  a  new  trial,  and  does  not  state  the  grounds  on 
which  the  motion  was  based,  as  required  by  rule  6  of  this 
court  (2  Ariz.  35  Pac.  vii).  We  have  examined  the  motion 
as  contained  in  the  record,  and  find  that,  in  addition  to  the 
errors  complained  of  in  the  other  assignments,  it  is  therein 
alleged  that  the  court  erred  in  refusing  to  admit  testimony 
offered  by  the  defendant.  An  inspection  of  the  record  fails 
to  show  any  such  refusal  by  the  court.  The  transcript  only 
shows  one  objection  made  to  the  evidence  offered  by  the  de- 
fendant, and  that  was  overruled  by  the  court.  It  was  again 
urged  in  the  motion  for  a  new  trial  that  the  court  erred  for 
the  reason  that  the  evidence  does  not  support  the  judgment, 
and  that  the  judgment  is  contrary  to  the  evidence  and  con- 
trary to  the  law.  It  is  not  stated  wherein  the  judgment  is 
contrary  to  the  law.  The  record  convinces  us  that  the  judg- 
ment follows  the  pleadings,  and  that  is  as  far  as  we  may 
examine  the  record  under  this  specification.    We  have  prac- 
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tically  covered  the  ground  relative  to  the  weight  of  the  evi- 
dence in  disposing  of  the  former  assignments. 

We  find  no  error  in  the  procedure  of  the  lower  court,  the 
judgment  being  sustained  by  the  pleadings,  and  the  record 
disclosing  substantial  evidence  to  support  the  same,  and  each 
of  the  several  findings  on  which  it  was  based.  The  judgment 
of  the  lower  court  is  therefore  afltaned. 

Sloan,  J.,  and  Davis,  J.,  concur. 


[avil  No.  776.    FUed  March  18,  1902.] 
[68  Pac  541.] 

JOHN  W.  DORRINGTON,  PlaintiflE  and  Appellant,  v.  THE 
BOARD   OP   SUPERVISORS  OP  YUMA   COUNTY, 

Defendant  and  Appellee. 

1.  Mandamus —When  Issukd. — Mandamus  will  onlj  iflsue  to  eompel 

the  performance  of  an  act  which  the  law  has  specificaUj  enjoined 
aa  a  dutj  and  which  ia  not  in  its  nature  diacretionarj  or  judicial; 
and  it  may  onlj  issue  when  there  is  not  a  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  course  of  the  law. 

2.  Samb — Counties — Demands — Boaed  of  Supeevisobs — ^Discbetionaey 

PowEB — Officers — Salaet — ^Rev.  Stats.  Akiz.  1887,  Pass.  409, 
415,  Construed. — Under  paragraph  409,  supra,  forbidding  the 
board  of  supervisors  to  allow  any  demand  in  favor  of  any  officer 
who  willfully  neglects  or  refuses  to  perform  any  of  the  duties  of 
his  office,  and  empowering  it  to  determine  whether  the  officer  pre- 
senting a  demand  is  entitled  to  have  the  same  allowed,  and  para- 
graph 415,  supra,  giving  a  dissatisfied  claimant  the  right  to  sue  the 
county  at  any  time  within  six  months  after  the  final  action  of  the 
board,  but  not  afterward,  mandamus  will  not  lie  to  compel  the 
board  of  supervisors  to  allow  the  claim  of  a  county  officer  for 
salary  and  expenses,  the  former  statute  vesting  discretionary  powers 
in  the  board  and  the  latter  providing  a  plain,  adequate,  speedy, 
and  exclusive  remedy  at  law. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Yuma. 
Webster  Street,  Judge.    AflBrmed. 

The  facts  are  stated  in  the  opinion. 
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Peter  T.  Robertson,  for  Appellant. 

That  mandamiis  is  the  proper  proceeding  to  secure  the 
rights  of  appellant,  see  Merrill  on  Mandamus,  13;  Raisch  v. 
Board  of  Education,  81  Cal.  542,  23  Pac.  890;  Fowler  v. 
Pierce,  2  Cal.  165;  Outherie  v.  Oklahoma,  1  Okl.  188,  31  Pac. 
190,  21  L.  R.  A.  8il;  Shattuck  v.  Kincaid,  31  Or.  379,  49  Pac. 
758;  State  v.  City  of  Phillipshurg,  23  Mont.  16,  57  Pac.  405. 

W.  P.  Tinunons,  for  Appellee. 

In  this  case  if  a  writ  of  mandamiis  was  granted  it  would 
control  the  discretion  of  the  board  of  supervisors,  since  it 
commands  to  allow  and  denies  the  discretion  to  disallow ;  this 
cannot  be  done.  Clune  v.  Sullivan,  56  Cal.  249;  Rhodes  v. 
Spencer,  62  Cal.  43 ;  Cosner  v.  Colusa  County,  58  Cal.  274. 

SLOAN,  J. — The  appellant  petitioned  the  court  below  for 
a  writ  of  mandamus  to  compel  the  appellee  to  audit  and  pay 
two  demands  against  the  county  of  Yuma, — one  in  the  sum 
of  nine  hundred  and  twenty  dollars,  alleged  to  be  due  him 
for  salary  at  the  rate  of  twenty  dollars  a  month  from  the 
twenty-fourth  day  of  March,  1895,  to  the  twenty-fourth  day 
of  January,  1899,  as  a  member  of  the  territorial  board  of 
immigration  commissioners  of  the  territory  of  Arizona  in  and 
for  the  county  of  Yuma;  the  other  in  the  sum  of  nine  hun- 
dred and  twenty  dollars,  alleged  to  be  due  him  for  and  on 
behalf  of  moneys  expended  by  him  as  such  commissioner  be- 
tween said  dates  **in  the  publication  and  distribution  of 
information  for  the  edification  and  enlightenment  of  persons 
who  might  be  induced  to  settle  in  said  Yuma  County  or  make 
investments  therein.''  The  petition  alleges  that  appellant, 
on  the  thirty-first  day  of  May,  1900,  filed  his  said  demands 
duly  verified  by  his  oath  with  the  clerk  of  said  appellee,  and 
that  on  the  sixth  day  of  October  appellee  rejected  said  de- 
mands and  refused  to  audit  or  allow  either  of  them  or  any 
portion  thereof,  and  refused  to  pay  either  of  them  or  any 
portion  thereof.  Appellee  demurred  to  the  petition  of  appel- 
lant, upon  the  general  ground  that  the  facts  stated  were 
insufiScient  to  constitute  a  cause  of  action  against  it.  Ap- 
pellee further  demurred  to  the  cause  of  action  set  up  in  the 
petition  founded  upon  the  demand  for  the  payment  of  the 
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claim  made  by  appellant  for  his  expenditures  made  by  him 
as  commissioner  of  immigration  of  said  county,  upon  the 
ground  that  the  same  had  not  been  presented  to  the  board  of 
supervisors  within  six  months  after  the  last  item  of  the  ac- 
count accrued.  The  court  below  sustained  the  demurrer  and 
dismissed  the  petition.  From  this  judgment  the  appellant 
brings  his  appeal. 

The  question  presented  by  the  general  demurrer  is,  Does 
mandamus  lie  to  compel  a  board  of  supervisors  to  audit  and 
allow  a  claim  for  salary  or  expenses  of  a  public  officer?  Un- 
der the  statutes  the  writ  0/  mandamus  will  only  issue  to  com- 
pel the  performance  of  an  act  which  the  law  has  specially 
enjoined  as  a  duty,  and  which  is  not  in  its  nature  discretion- 
ary or  judicial;  and  it  may  only  issue  when  there  is  not  a 
plain,  speedy,  and  adequate  remedy  in  the  ordinary  course  of 
law.  There  are  many  cases  which  hold  that,  where  the  salary 
of  a  public  officer  is  regulated  by  law  and  made  payable  at 
fixed  times,  the  duty  of  auditing  and  allowing  the  claim  for 
such  services  may  be  enforced  by  mandamus.  The  rule  laid 
down  in  each  of  these  cases  is  based  upon  the  nature  of  the 
duty  imposed  by  statute  upon  the  particular  officer  or  board, 
there  being  no  element  of  discretion  given,  but  the  duty  of 
auditing  and  allowing  a  demand  for  such  salary  being  made 
a  purely  ministerial  one.  Paragraph  409  of  the  Revised  Stat- 
utes of  1887  reads  as  follows:  *^No  demand  on  any  county 
treasury  shall  be  allowed  by  the  board  of  supervisors  in  favor 
of  any  person  in  any-manner  indebted  to  the  county,  without 
first  deducting  such  indebtedness,  nor  in  favor  of  any  officer 
whose  accounts  shall  not  have  been  rendered  and  approved,  or 
who  shall  have  neglected  or  refused  to  make  his  official  re- 
turns, or  report  in  writing,  as  required  by  law,  or  in  favor 
of  any  officer  who  shall  willfully  neglect  or  refuse  to  perform 
any  of  the  duties  of  his  office.  The  board  of  supervisors  shall 
have  power  to  examine,  orally  or  otherwise,  on  oath,  the  per- 
sons presenting  any  demand  on  the  treasury,  or  the  agent  or 
attorney  of  such  person,  or  any  other  person,  in  order  to 
ascertain  any  facts  necessary  or  proper  for  them  to  know  in 
order  to  determine  their  allowance  or  disallowance  of  such 
demand.*'  It  will  be  observed  that  by  this  section  it  is  for- 
bidden the  board  of  supervisors  to  allow  any  demand  in  favor 
of  any  officer  who  wilfully  neglects  or  refuses  to  perform 
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any  of  the  duties  of  his  office,  and  to  this  end  the  board  is 
empowered  to  ascertain  the  facts  to  enable  it  to  determine 
whether  the  officer  presenting  a  demand  is  entitled  to  have 
the  same  allowed.  To  this  extent  the  allowance  or  rejection 
of  a  demand  for  salary  by  any  county  officer  is  made  a  quasi- 
judicial  matter,  the  exercise  of  which  in  any  particular  man- 
ner cannot  be  compelled  by  mandamus.  Again,  paragraph 
415  of  the  Revised  Statutes  settles  the  question  of  remedy 
adversely  to  appellant.  Said  paragraph  reads  as  follows: 
**A  claimant  dissatisfied  with  the  rejection  of  his  claim  or 
demand,  or  with  the  amount  allowed  him  on  his  account,  may 
sue  the  county  therefor  at  any  time  within  six  months  after 
the  final  action  of  the  board,  but  not  afterward,  and  if  in 
such  action  judgment  is  recorded  for  more  than  the  board 
allowed,  on  presentation  of  the  judgment  the  board  must  al- 
low and  pay  the  same,  together  with  the  costs  adjudged,  but 
if  no  more  is  recorded  than  the  board  allowed,  the  board  must 
pay  the  claimant  no  more  than  was  originally  allowed.''  The 
remedy  pointed  out  by  this  section  is  plain,  no  less  speedy 
than  the  remedy  of  mandamus,  and  fully  as  adequate  as  the 
latter,  inasmuch  as  the  statute  specifically  enjoins  upon  the 
board  the  allowance  and  payment  of  any  judgment  rendered 
in  such  action.  Not  only  this,  but  we  think  it  was  the  evi- 
dent intent  of  the  legislature  to  require  every  dissatisfied 
claimant  to  bring  his  action  at  law  against  the  county  to 
obtain  redress  where  the  board  has  acted  to  his  disadvantage. 

It  is  unnecessary  to  consider  the  special  demurrer  raising 
the  question  of  the  statute  of  limitations  as  to  the  second 
cause  of  action,  for  the  reason  that  we  hold  that  m^indamus 
is  not  the  proper  remedy  in  this  case,  because,  first,  the  rejec- 
tion of  the  claim  for  salary,  as  also  the  claim  for  expenses  as 
immigration  commissioner,  was,  under  the  statute  quoted,  the 
exercise  of  a  judicial  discretion,  and  not  the  mere  refusal  to 
perform  a  ministerial  act;  and  second,  the  appellant  had  a 
plain,  speedy,  and  adequate  remedy  specifically  pointed  out 
by  statute. 

The  general  demurrer  to  the  petition  was  properly  sus- 
tained, and  the  judgment  of  the  court  below  dismissing  the 
same  is  therefore  affirmed. 

Doan,  J.,  and  Davis,  J.,  concur. 
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[avil  No.  764.    Piled  March  18,  1902.] 
[68  Pae.  534.] 

CHARLES  W.  WARTMAN,  Plaintiff  and  Appellant,  v.  B. 
G.  PECKA,  as  Administrator  of  the  Estate  of  Charles 
H.  Pierce,  Deceased,  Defendant  and  Appellee. 

1.  Attachment  —  Death  of  Defendant  —  Abatement  —  Lien— Forb- 

CLOSUEB— Rev.  Stats.  Aeiz.  1887,  Pass.  67,  68,  725,  Construed. — 
Parag^raph  67,  supra,  provides  that  "the  execution  of  the  writ  of 
attachment  upon  any  property  of  the  defendant  subject  thereto 
.  .  .  shall  create  a  lien  from  the  date  of  such  levy  on  the  real 
estate  levied  on.  .  .  . ' '  Paragraph  68,  supra,  provides  that  *  *  should 
the  plaintiff  recover  in  the  suit,  the  court  shall  direct  .  .  .  the 
■ale  ...  of  the  real  estate  levied  on  to  satisfy  the  judgment." 
Under  these  statutes,  the  attachment  proceeding  becomes  an  integral 
part  of  the  action,  and  the  provisions  of  paragraph  725,  supra, 
providing  that  an  action  shaU  not  abate  by  the  death  or  other 
disability  of  a  party,  or  by  the  transfer  of  any  interest  therein, 
if  the  cause  of  action  survive  or  continue,  apply,  and  embrace  the 
foreclosure  of  the  lien  as  well  as  the  cause  of  action. 

2.  Statutory  Construction  —  Attachment  — Abatement — ^Lien — Not 

Destroyed  by  Death — Probate  Act— Must  be  Construed  in  Light 
OF  Other  Laws — ^Intent  of  Legislature  Must  be  Specifically 
Stated. — Where  the  attachment  law  fixes  a  lien  upon  property  and 
points  out  a  method  for  its  enforcement,  and  the  abatement  law 
makes  the  remedy  available,  notwithstanding  the  death  of  the 
defendant,  the  Probate  Act  must  be  construed  in  the  light  of  these 
laws;  and  before  it  should  be  held  that  such  lien  is  destroyed  by 
the  death  of  the  defendant  the  legislative  intent  that  this  should 
result  should  not  be  inferred  from  a  failure  to  specifically  recognize 
the  continuance  of  such  lien  in  the  probate  laws,  but  it  should 
appear  from  some  positive  declaration  of  the  statute. 

3.  Executors  and  Administrators — Duties — Distribution  of  Estaob 

— Presentation  of  Claims — Attachment — Foreclosure — Priori- 
ties—Bev.  Stats.  Ariz.  1887,  Pars.  1117,  1119,  1176,  1232,  Cited 
AND  Construed. — Paragraph  1117,  supra,  prohibits  the  bringing  of 
an  action  against  an  estate  unless  the  claim  is  first  presented  to 
the  executor  or  administrator,  except  that  an  action  may  be  brought 
by  any  holder  of  a  mortgage  or  lien  to  enforce  the  same  against 
the  property  of  the  estate  subject  thereto,  where  all  recourse  against 
any  other  property  of  the  estate  is  expressly  waived  in  the  com- 
plaint. Paragraph  1119,  supra,  provides  that  claims  must  be  pre- 
sented even  though  action  be  pending  at  the  time  of  decedent 's  death, 
and  that  no  recovery  shall  be  had  unless  proof  of  such  presentation 
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be  made.  Paragraph  1176,  supra,  requires  executors  and  adminis- 
trators, where  a  sale  is  made  of  lands  subject  to  mortgage  or  other 
lien,  which  is  a  valid  claim  against  the  estate,  and  has  been  pre- 
sented and  allowed,  to  apply  the  proceeds  first  to  the  payment  and 
satisfaction  of  the  mortgage  or  other  lien.  Plaintiff  attached  real 
estate  prior  to  the  death  of  the  owner,  and  after  the  owner's  death 
amended  his  complaint  asking  the  foreclosure  of  his  lien,  but  failed 
to  waive  all  recourse  against  other  property.  Held,  that  the  court 
had  no  authority  to  order  a  foreclosure  of  the  Hen  by  a  sale  of 
the  property,  but  should  require  the  payment  and  discharge  of 
the  judgment  rendered  in  due  course  of  administration,  giving 
preference  to  the  attachment  lien  in  case  a  sale  of  the  real  estate 
is  necessary  to  satisfy  the  judgment  in  the  order  of  its  priority 
over  other  valid  liens. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Webster  Street,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Thomas  D.  Bennett,  for  Appellant. 

That  the  death  of  the  defendant  pending  suit  does  not 
defeat  the  lien  of  an  attachment  theretofore  levied,  see  Dow 
V.  Blake,  148  111.  76,  35  N.  E.  761,  39  Am.  St.  Eep.  156;  Coch- 
rane V.  Loring,  17  Ohio,  409;  More  v.  Thayer,  10  Barb.  258; 
Fitch  V.  Ross,  4  Serg.  &  R.  557 ;  Lord  v.  Allen,  34  Iowa,  281 ; 
Mitchell  V.  Schoonover,  16  Or.  211,  8  Am.  St.  Rep.  282,  17 
Pac.  867;  Boyd  v.  Roberts,^  10  Heisk.  474. 

Thomas  E.  Flannigan,  for  Appellee. 

That  the  death  of  the  defendant  destroys  the  lien  of  the 
attachment,  see  Myers  v.  Mott,  29  Cal.  359,  89  Am.  Dec.  49 ; 
Hensly  v.  Morgan,  47  Cal.  622;  Ham  v.  Henderson,  50  Cal. 
367;  Green  v.  Barker,  14  Conn.  432;  Kingsbury  v.  Baker,  34 
Mass.  429;  Vaughan  v.  Sturtevant,  7  R.  I.  372;  Upham  v. 
Dodge,  11  R.  I.  621;  Collins  v.  Duffy,  7  La.  Ann.  39;  Phillips 
V.  Ash,  63  Ala.  414;  Lipscomb  v.  McClellan,  72  Ala.  151; 
Sweringer  v.  Elerins,  7  Mo.  421,  38  Am.  Dec.  463 ;  Kendrick 
V.  Huff,  71  Mo.  570;  Abemathy  v.  Moore,  83  Mo.  65. 

SLOAN,  J. — The  appellant  filed  an  action  in  the  district 
court  of  Maricopa  County  against  J.  E.  Williams  and  Charles 
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H.  Pierce  to  recover  npon  a  promissory  note.  On  the  same 
day  an  attachment  was  sued  out  and  levied  on  real  estate  of 
the  defendant  Pierce,  situate  in  the  city  of  Phoenix.  The 
defendant  Pierce,  who  was  a  resident  of  the  state  of  Georgia, 
died  before  the  service  by  publication  of  summons  was  com- 
pleted. The  defendant  Williams,  after  service  of  summons 
upon  him,  did  not  appear,  but  suffered  judgment  by  default 
to  be  taken  against  him.  The  death  of  Pierce  having  been 
suggested  to  the  court,  B.  G.  Pecka,  the  duly  appointed  ad- 
ministrator of  the  estate  of  said  Pierce,  was  ordered  to  be 
substituted  as  defendant  in  place  of  said  deceased,  and  the 
case  to  proceed  against  said  administrator.  Thereafter  ap- 
pellant amended  his  complaint,  making  said  administrator 
party  defendant,  and  praying  for  the  foreclosure  of  the  at- 
tachment lien  on  the  real  estate  levied  upon.  After  trial  the 
court  below  found  that  appellant  was  entitled  to  personal 
judgment  for  the  amount  sued  for  against  Pecka  as  admin- 
istrator of  the  estate  of  Charles  H.  Pierce,  deceased,  to  be 
paid  in  due  course  of  administration,  and  further  found 
'*that  the  lien  of  said  attachment  was  ipso  facto  by  the  death 
of  the  defendant  Pierce  dissolved,  and  this  claim  against  his 
estate  is  entitled  to  no  preference  thereby."  Judgment  was 
entered  in  accordance  with  the  findings  of  the  court.  Appel- 
lant appealed  from  that  part  of  the  judgment  which  holds 
that  the  Hen  of  the  attachment  was  dissolved  by  the  death  of 
defendant  Pierce,  and  which  ordered  the  amount  recovered 
to  be  paid  in  the  due  course  of  administration,  without  pref- 
erence. 

The  appeal  in  this  case  raises  but  one  question:  Does  the 
death  of  a  defendant  after  suit  brought,  and  after  the  levy 
of  an  attachment  has  been  consummated  upon  his  property, 
ipso  facto  dissolve  the  lien  of  such  attachment?  There  is  a 
conflict  of  authority  upon  this  point.  This  appears  to  be 
true,  even  in  states  having  statutes  providing  that  an  action 
shall  not  abate,  in  which  the  cause  of  action  survives,  upon 
the  death  of  the  defendant,  and  permitting  the  executor  or 
administrator  to  be  made  a  party  defendant,  and  the  case  to 
proceed  against  the  latter.  The  question,  so  far  as  this  terri- 
tory is  concerned,  is  an  open  one,  and  must  be  determined 
from  a  consideration  of  the  attachment  law,  the  Practice  Act, 
and  various  sections  of  the  probate  statutes  which  bear  upon 
the  subject. 
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Paragraph  67  of  the  Revised  Statutes  of  1887  provides  that 
**The  execution  of  the  writ  of  attachment  upon  any  property 
of  the  defendant  subject  thereto,  unless  the  writ  should  be 
quashed  or  otherwise  vacated,  shall  create  a  lien  from  the 
date  of  such  levy  on  the  real  estate  levied  on,  and  on  such 
personal  property  as  remains  in  the  hands  of  the  attaching 
officer,  and  on  the  proceeds  of  such  personal  property  as  may 
have  been  sold." 

Paragraph  68  further  provides  that  '*  Should  the  plaintiff 
recover  in  the  suit,  the  court  shall  direct  the  proceeds  of  the 
personal  property  sold  to  be  applied  to  the  satisfaction  of  the 
judgment,  and  the  sale  of  the  personal  property  remaining 
in  the  hands  of  the  officer  and  of  the  real  estate  levied  on  to 
satisfy  judgment." 

It  will  be  observed  that  the  former  paragraph  declares  that 
the  execution  of  the  writ  of  attachment  upon  the  property  of 
the  defendant  creates  a  lien  from  the  date  of  such  execution, 
which  remains  until  *  Squashed  or  otherwise  vacated."  What 
will  vacate  the  attachment  lien  is  not  stated.  The  latter  para- 
graph provides  for  the  foreclosure  of  the  attachment  lien  m 
the  action.  Our  attachment  law  in  this  respect  follows  that 
of  Texas,  from  whence  it  came  to  us.  Elsewhere  the  general 
rule  is  that  the  lien  of  attachment  continues  only  until  it  is 
merged  in  the  lien  of  an  execution  under  which  the  property 
levied  upon  is  sold  to  satisfy  the  judgment.  Under  our  stat- 
ute no  execution  need  be  levied  upon  property  held  under 
attachment,  and  directed  by  the  court  to  be  sold  in  satisfac- 
tion of  the  judgment,  for  the  order  of  the  court  is  sufficient 
warrant  to  the  sheriff  or  other  officer  to  sell.  In  this  respect 
the  proceeding  is  analogous  to  the  sale  of  property  under 
judgment  foreclosing  a  mechanics'  lien.  The  attachment  pro- 
ceeding becomes,  therefore,  an  integral  part  of  the  action; 
and  the  provisions  of  paragraph  725  providing  that  an  action 
shall  not  abate  by  the  death  or  other  disability  of  a  party,  or 
by  the  transfer  of  any  interest  therein,  if  the  cause  of  action 
survive  or  continue,  apply,  and  embrace  the  foreclosure  of 
the  lien,  as  well  as  the  cause  of  action. 

It  is  urged  that,  notwithstanding  the  provisions  of  the  at- 
tachment and  abatement  laws,  the  death  of  a  defendant 
before  judgment  must  be  held  to  dissolve  an  attachment 
against  his  property,  for  the  reason  that  our  Probate  Act 
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contains  no  specific  provisions  for  its  enforcement.  It  was 
for  the  latter  reason  that  the  supreme  court  of  California, 
in  the  case  of  Myers  v.  Mott,  29  Cal.  359,  89  Am.  Dec.  49, 
which  has  become  the  rule  of  law  in  that  state,  held  that  the 
death  of  a  defendant  pending  the  action  destroys  the  lien  of 
an  attachment  levied  upon  his  property,  and  that  the  latter 
passes  into  the  hands  of  the  executor  or  administrator,  to  be 
administered  upon  in  the  due  course  of  administration.  The 
decision  was  reached  by  a  divided  court,  and  the  reasoning  in 
the  case  is  far  from  conclusive.  We  hold  that  the  Probate  Act 
in  this  regard  should  be  construed  in  the  light  of  the  attach- 
ment and  abatement  laws.  As  we  have  seen,  the  attachment 
law  fixes  a  lien  upon  property,  and  points  out  a  method  for 
its  enforcement;  and  the  abatement  law  quoted  must  be  con- 
strued to  make  the  remedy  available  notwithstanding  the 
death  of  the  defendant.  Before,  therefore,  it  should  be  held 
that  such  lien  is  destroyed  by  the  death  of  the  defendant,  the 
legislative  intent  that  this  should  result  should  not  be  in- 
ferred from  a  failure  to  specifically  recognize  the  continuance 
of  such  lien  in  the  probate  laws,  but  it  should  appear  from 
some  positive  declaration  of  the  statute.  The  argument  in  the 
Myers  case,  carried  to  its  fullest  extent,  would  have  the  ef- 
fect of  destroying  all  liens,  both,  voluntary  and  in  invitum, 
the  payment  and  discharge  of  which  are  not  specifically  pro- 
vided for  in  the  probate  court. 

An  examination  of  the  Probate  Act  has  satisfied  us  that  the 
power  to  foreclose  an  attachment  lien  remains  in  the  district 
court,  notwithstanding  the  death  of  the  defendant,  and  that 
there  is  no  real  difficulty  in  reconciling  the  provisions  of  the 
Probate  Act  with  this  view. 

Paragraph  1117  of  the  Revised  Statutes  provides  that  **No 
holder  of  any  claim  against  an  estate  shall  maintain  any 
action  thereon,  unless  the  claim  is  first  presented  to  the  ex- 
ecutor or  administrator,  except  in  the  following  case:  An 
action  may  be  brought  by  any  holder  of  a  mortgage  or  lien  to 
enforce  the  same  against  the  property  of  the  estate  subject 
thereto,  where  all  recourse  against  any  other  property  of  the 
estate  is  expressly  waived  in  the  complaint;  but  no  counsel 
fees  shall  be  recovered  in  such  action  unless  such  claim  be 
so  presented." 

Paragraph  1119  provides  that  **If  an  action  is  pending 
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against  the  decedent  at  the  time  of  his  death,  the  plaintiff 
must  in  like  manner  present  his  claim  to  the  executor  or 
administrator  for  allowance  or  rejection,  authenticated  as 
required  in  other  cases;  and  no  recovery  shall  be  had  in  the 
action  unless  proof  be  made  of  the  presentations  required." 

The  latter  section  must  be  read  in  the  light  of  the  former 
section,  and  the  provisions  with  reference  to  the  foreclosure 
of  a  mortgage  or  other  lien  in  the  former  should  be  read  to 
apply  to  an  action  for  the  foreclosure  of  such  mortgage  or 
lien  pending  against  the  decedent  at  the  time  of  his  death. 
There  is  no  good  reason  for  requiring  the  presentation  of  a 
claim  secured  by  mortgage  or  lien  to  the  executor  or  admin- 
istrator or  probate  judge  where  suit  has  actually  been  brought 
thereon,  and  in  which  all  recourse  against  any  other  property 
of  the  estate  than  that  covered  by  said  mortgage  or  lien  is 
expressly  waived,  than  there  is  in  the  case  where  suit  is 
brought  after  the  death  of  the  defendant.  Strength  is  added 
to  this  view  of  the  statute  when  we  consider  the  provision  of 
paragraph  1122,  to  the  effect  that,  if  an  execution  be  actually 
levied  upon  any  property  of  the  decedent  before  his  death, 
the  same  may  be  sold  for  the  satisfaction  thereof,  and  that  the 
officer  making  the  sale  must  account  to  the  executor  or  ad- 
ministrator only  for  the  surplus  in  his  hands.  Under  the 
statute  an  execution  lien  is  of  no  higher  order  than  an  attach- 
ment lien,  both  being  liens  in  invitum  given  for  the  purpose 
of  enforcing  the  satisfaction  of  judgments  against  the  prop- 
erty of  judgment  debtors.  If  section  1117  is  to  be  construed 
as  embracing  an  action  pending  against  the  decedent  at  the 
time  of  his  death,  it  follows  that,  before  the  plaintiff  in  any 
such  action  may  enforce  an  attachment  lien,  he  must  comply 
with  the  requirement  as  to  an  express  waiver  of  all  recourse 
against  any  other  property  of  the  estate.  This  he  may  do,  if 
he  so  elects,  by  amending  his  complaint  in  that  behalf. 
Should,  however,  the  plaintiff  present  his  claim^to  the  execu- 
tor or  administrator  for  allowance  or  rejection,  and  make  no 
waiver  as  required  in  paragraph  1117,  then  we  think  there  is 
still  ample  provision  in  other  sections  of  the  probate  act  which 
save  to  him  his  attachment  lien,  to  be  enforced  in  due  process 
of  administration. 

Paragraph  1176  reads  as  follows:  **When  any  sale  is  made 
by  an  executor  or  administrator,  pursuant  to  the  provisions 
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of  this  chapter,  of  lands  subject  to  any  mortgage  or  other 
lien,  which  is  a  valid  claim  against  the  estate  of  the  decedent, 
and  has  been  presented  and  allowed,  the  purchase  money 
must  be  applied,  after  paying  the  necessary  expenses  of  the 
sale,  first  to  the  payment  and  satisfaction  of  the  mortgage  or 
lien,  and  the  residue,  if  any,  in  due  course  of  administration. 
The  application  of  the  purchase  money  to  the  satisfaction  of 
the  mortgage  or  lien  must  be  made  without  delay,  and  the 
land  is  subject  to  such  mortgage  or  lien  until  the  purchase 
money  has  been  actually  so  applied.  No  claim  against  any 
estate  which  has  been  presented  and  allowed,  is  affected  by  the 
statute  of  limitation  pending  the  proceedings  for  the  set- 
tlement of  the  estate.  The  purchase  money,  or  so  much 
thereof  as  may  be  sufficient  to  pay  such  mortgage  or  lien,  - 
with  interest,  and  any  lawful  costs  and  charges  thereon,  may 
be  paid  into  the  probate  court,  to  be  received  by  the  clerk 
thereof,  whereupon  the  mortgage  or  lien  upon  the  land  must 
cease,  and  the  purchase  money  must  be  paid  over  to  the  clerk 
of  the  court  without  delay,  in  payment  of  the  expenses  of  the 
sale,  and  in  satisfaction  of  the  debt  to  secure  which  the  mort- 
gage or  other  lien  was  taken,  and  the  surplus,  if  any,  at  once 
returned  to  the  executor  or  administrator,  unless  for  good 
cause  shown,  after  notice  to  the  executor  or  administrator,  the 
court  otherwise  directs.*' 

It  will  be  observed  that  the  language,  ** subject  to  any  mort- 
gage or  other  lien,"  is  quite  broad  enough  to  include  an  at- 
tachment lien.  The  provision  in  the  same  paragraph  that 
land  ** subject  to  mortgage  or  other  lien'*  shall  not  be  re- 
leased from  the  burden  of  such  mortgage  or  lien  until  sold, 
and  the  purchase  money  actually  applied  to  the  satisfaction 
thereof,  must  control  those  sections  of  the  statute  which  regu- 
late the  payment  of  debts  and  the  distribution  of  the  estate. 
The  latter  must  be  construed,  so  far  as  a  mortgage  or  lien  on 
real  estate  is  concerned,  as  providing  for  the  payment  of 
debts  out  of  the  general  funds  in  the  hands  of  the  executor 
or  administrator  available  for  that  purpose,  in  the  order 
directed  by  these  sections,  and  not  as  affecting  the  rights  of 
a  holder  of  such  mortgage  or  lien  by  permitting  other  debts 
unsecured  to  have  preference,  and  be  first  paid  out  of  the 
proceeds  of  the  property  mortgaged,  or  upon  which  a  lien 
may  have  attached,  when  the  latter  is  insuflScient  for  the  pay- 
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ment  of  such  debts  and  the  full  discharge  of  such  mortgage  or 
lien.  A  mortgage  binds  property  in  the  hands  of  an  admin- 
istrator as  fully  and  with  the  same  force  and  effect  as  in  the 
hands  of  the  decedent  in  his  lifetime.  The  provision,  there- 
fore, in  paragraph  1232,  that  mortgages  shall  be  paid  after 
the  funeral  expenses,  expenses  of  the  last  sickness,  and  debts 
having  preference  by  the  laws  of  the  United  States  and  of 
this  territory,  is  not  to  be  construed  as  limiting  the  provisions 
of  paragraph  1176,  but  must  be  construed  as  directing  merely 
the  payment  of  debts  out  of  the  general  funds  of  the  estate 
in  the  order  named. 

In  this  case,  appellant,  in  his  amendment  of  the  complaint, 
asked  for  the  foreclosure  of  his  attachment  lien,  but  did  not 
expressly  waive  all  recourse  against  the  other  property  of  the 
estate,  if  any  there  be.  We  do  not  think,  therefore,  that  the 
court  had  authority,  xinder  the  pleadings,  to  order  a  fore- 
closure of  his  lien  by  a  sale  of  the  property ;  but  we  find  that 
the  court  had  ample  authority,  and  in  fact  it  was  its  duty, 
to  require  the  payment  and  the  discharge  of  the  judgment 
rendered  in  due  course  of  administration,  giving  preference 
to  the  attachment  lien  in  case  a  sale  of  the  real  estate  be  neces- 
sary to  satisfy  said  judgment  in  the  order  of  its  priority  over 
other  valid  liens,  if  any  there  be. 

The  judgment  of  the  lower  court  will  be  reversed,  and  a 
judgment  in  this  court  entered  in  conformity  to  the  judg- 
ment of  the  court  below,  to  the  extent  of  the  personal  judg- 
ment, and  which,  in  addition,  will  establish  the  attachment 
lien  on  the  real  estate  described  in  the  complaint  as  of  the 
date  of  its  levy  and  record,  to  wit,  April  18,  1900,  and  direct 
that  said  judgment  shall  be  paid  in  due  course  of  the  admin- 
istration of  the  estate  of  Charles  H.  Pierce,  deceased,  and 
that  said  real  estate  shall  be  subject  to  said  attachment  lien 
until  paid  and  satisfied  out  of  the  general  funds  of  the  estate, 
and,  if  said  general  funds  be  insufficient,  then  out  of  the 
proceeds  of  a  sale  of  said  real  estate  in  the  order  of  the  pri- 
ority of  said  lien. 

Davis,  J.,  and  Doan,  J.,  concur. 
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[Civil  No.  765.    Filed  March  18,  1902.] 
[68  Pac.  627.] 

In  the  Matter  of  the  Estate  of  JAMES  ROARKE,  De- 
ceased. 0.  H.  CHRISTY,  Administrator,  Appellant,  v. 
THOMAS  ARMSTRONG,  JR.,  APPELLEE. 

1.  Probate  Coubt — ^Will  CJontest — Absent  Heibs — Appointment  of 

Counsel  —  Allowance  —  Jurisdiction — Rev.  Stats.  Ariz.  1887, 
Par.  1290,  Construed. — ^Under  the  statute,  supra,  providing  that 
at  or  before  the  hearing  of  petitions  and  contests  for  the  probate 
of  wills,  the  court  may  appoint  an  attomej  for  unrepresented 
heirs,  and  that  such  attorney  may  receive  a  fee  to  be  fixed  by  the 
court  for  his  services,  which  must  be  paid  out  of  the  funds  of  the 
estate  as  necessary  expenses  of  administration,  and  upon  distribu- 
tion may  be  charged  to  the  party  represented,  the  probate  court, 
or  the  district  court  on  appeal,  has  authority  to  ^  the  attorney's 
fee  and  order  its  payment  at  any  time  after  the  completion  of  the 
services  for  which  he  was  appointed. 

2.  Same  —  Same  —  Same  —  Same  —  Same — Same — ^Ex  Parte  Order — 

Notice  Unnecessary. — Where  an  attorney  had  been  appointed 
under  the  statute,  supra,  for  unrepresented  heirs  in  the  contest  of 
probate  of  a  will,  an  order  directing  the  payment  of  said  attorney's 
fee  may  be  made  ex  parte,  and  no  notice  of  entry  is  required. 

3.  Same — Same — Same — Same — Validity — Not  Affected  where  One 

OF  Heirs  Is  already  Bepresented — Rev.  Stats.  Ariz.  1887,  Par. 
1290,  Construed.— Where  an  attorney  was  appointed  under  the 
statute,  supra,  for  unrepresented  heirs,  and  it  appears  that  one  of 
said  heirs  is  already  .  represented  by  an  attorney  of  record,  such 
irregularity  does  not  affect  the  validity  of  the  appointment  as 
relating  to  the  other  heirs  who  are  represented  solely  by  him. 

4.  Appeal  and  Error— Nature  op  Proceeding — Not  Changed  by  Ap- 

peal— Trial  by  Jury — No  Right  to  on  Appeal — ^Where  not  a 
Matter  op  Right  in  Original  Action — ^Rev.  Stats.  Ariz.  1887, 
Par.  1305,  Construed. — ^Under  the  statute,  supra,  requiring  that 
''all  causes  removed  by  appeal  to  the  district  court  shall  be  tried 
anew  as  if  originally  brought  in  such  court,"  the  nature  o(  the 
proceeding  is  not  changed  by  an  appeal;  and  as  a  jury  trial  is  not 
a  matter  of  right  in  the  probate  court,  it  is  not  error  for  the 
district  court  to  deny  a  demand  for  a  jury  trial. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Webster  Street,  Judge.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
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C.  F.  Ainsworth,  for  Appellant. 

Joseph  H.  Kibbey,  for  Appellee. 

That  the  action  of  the  court  in  allowing  appellee  fees  for 
his  services  in  representing  absent  heirs,  was  proper,  see  In 
re  Rety's  Estate,  75  Cal.  65,  17  Pac.  65;  Cunningham's  Es- 
tate, 54  Cal.  556;  Lux's  Estate,  134  Cal.  3,  66  Pac.  30;  Miller 
V.  6ehr,  91  Md.  709,  47  Atl.  1032;  Leach  v.  Pierce,  93  Cal. 
627,  29  Pac.  240;  Ford  v.  Ford,  88  Wis.  122,  59  N.  W.  466. 

DAVIS,  J. — On  October  3,  1898,  there  was  pending  in  the  . 
probate  court  of  Maricopa  County  an  application  for  the 
admission  to  probate  of  a  certain  instrument  in  writing,  pur- 
porting to  be  the  last  will  and  testament  of  James  Roarke, 
deceased.  By  its  order  of  that  date  the  said  court  appointed 
Thomas  Armstrong,  Jr.,  an  attorney,  to  represent,  in  said 
proceeding,  the  interests  of  eight  absent  and  non-resident 
heirs  at  law  of  said  decedent,  named  and  specified  in  the 
order.  The  estate  of  said  James  Roarke  was  at  that  time  in 
process  of  administration  in  said  court  as  an  intestate  estate, 
and  was  valued  at  about  forty-five  thousand  dollars.  It  has 
since  depreciated  to  about  sixteen  thousand  dollars.  The  dis- 
tributive interest  of  these  absent  heirs  under  the  law  was 
two  thirds  of  the  entire  estate.  The  pretended  will,  which 
was  offered  for  probate,  purported  to  give  the  whole  of  the 
estate  to  a  nephew  of  the  decedent,  and,  if  sustained,  its  ef- 
fect would  be  to  wipe  out  the  interest  in  the  estate  of  those 
whom  the  appellee  had  been  appointed  to  represent.  Under 
these  circumstances,  the  appellee,  co-operating  with  counsel 
employed  by  the  remaining  heirs,  entered  actively  upon  a 
legal  contest  in  the  probate  court  against  the  admission  of  the 
alleged  will,  which  was  successfully  prosecuted,  resulting  in 
the  instrument  being  held  to  be  a  forgery,  and  the  abandon- 
ment of  all  claims  under  it.  To  this  contest  the  appellee  de- 
voted about  thirty  days  of  his  time  in  the  work  of  prepara- 
tion, trial,  and  argument.  The  case  was  one  in  which  zeal 
and  industry  were  displayed  on  both  sides.  There  were  re- 
peated hearings,  and  in  all  thirty  or  more  witnesses  were 
examined.  On  January  29,  1900,  some  time  after  the  pro^ 
ceeding  had  been  finally  terminated,  the  appellee  filed  in  the 
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probate  court  his  claim  for  compensation  for  services  ren- 
dered under  said  appointment,  in  the  sum  of  four  thousand 
dollars,  together  with  a  written  notice  to  the  administrator 
of  the  James  Roarke  estate  that  he  would  request  the  allow- 
ance of  said  claim  by  the  court  and  the  payment  thereof  out 
of  said  estate.  No  objection  to  the  allowance  of  said  claim 
was  ever  filed.  On  December  31,  1900,  the  said  court  made 
and  entered,  ex  parte,  an  order  reciting  the  appellee's  ap- 
pointment as  aforesaid,  his  representation  of  the  absent  heirs, 
the  pendency  of  his  claim  for  compensation,  and  directing  the 
administrator  of  the  Roarke  estate  to  pay  him  the  sum  of 
four  thousand  dollars  for  services  as  attorney  for  said  heirs. 
From  this  order  of  the  probate  court  allowing  the  attorney's 
fee  an  appeal  was  taken  by  the  administrator  to  the  district 
court,  where  the  matter  was  heard  de  novo  at  the  April  term, 
1901.  In  the  district  court  a  demand  on  the  part  of  the 
appellant  for  a  jury  trial  was  refused,  and  the  cause  was 
tried  before  the  court  without  a  jury.  A  number  of  witnesses 
were  examined  on  the  trial,  the  testimony  being  mainly  di- 
rected to  the  character  and  value  of  the  services  rendered  by 
the  appellee  for  the  heirs  whom  he  was  appointed  to  repre- 
sent in  the  probate  court  proceeding.  The  estimates  of  value 
placed  upon  these  services  by  the  witnesses  who  w^ere  exam- 
ined upon  that  point  ranged  all  the  way  from  two  hundred 
to  five  thousand  dollars.  It  was  developed  on  the  trial  that 
William  Roarke,  one  of  the  absent  heirs  for  whom  the  ap- 
pellee was  appointed  to  act  by  the  order  of  October  3,  1898, 
was  at  that  time  already  represented  in  matters  before  said 
probate  court  pertaining  to  said  estate  by  another  attorney  of 
record.  The  district  court  rendered  judgment  in  favor  of  the 
appellee  for  the  sum  of  twenty-five  hundred  dollars,  and  or- 
dered that  the  amount  be  paid  by  the  administrator  out  of 
the  funds  of  said  estate  as  expenses  of  administration,  the 
same  to  be  charged  upon  final  distribution  to  the  parties 
(except  William  Roarke)  represented  by  the  appellee  under 
his  appointment.  The  administrator  now  brings  this  appeal 
from  the  judgment  of  the  district  court. 

It  is  claimed  that  the  court  below  erred  in  rendering  any 
judgment  whatever  against  the  administrator  for  the  pay- 
ment of  compensation  to  the  said  appellee  on  the  facts  shown, 
for  the  reason  that  the  probate  court  had  no  jurisdiction  to 
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hear,  try,  and  determine  the  question  of  the  appellee's  fee 
until  the  estate  was  ready  for  final  distribution  and  settle- 
ment, and  that  the  district  court  acquired  no  jurisdiction  on 
appeal  to  order  and  allow  compensation  to  the  appellee  until 
the  estate  was  ready  for  final  distribution  and  settlement  in 
the  probate  court.  The  authorization  for  the  payment  of  an 
attorney  under  the  circumstances  of  the  case  at  bar  rests  upon 
paragraph  1290  of  the  Revised  Statutes  of  1887,  which  pro- 
vides as  follows:  '*At  or  before  the  hearing  of  petitions  and 
contests  for  the  probate  of  wills  .  .  .  and  other  proceedings 
where  all  the  parties  interested  in  the  estate  are  required  to 
be  notified  thereof,  the  court  may,  in  its  discretion,  appoint 
some  competent  attorney  at  law  to  represent,  in  all  such  pro- 
ceedings, the  devisees,  legatees,  heirs,  or  creditors  of  the 
decedent,  who  are  minors  and  have  no  general  guardian  in 
the  county,  or  who  are  non-residents  of  the  territory;  and 
those  interested  who,  though  they  are  neither  such  minors  nor 
non-residents,  are  unrepresented.  The  order  must  specify 
the  names  of  the  parties  for  whom  the  attorney  is  appointed, 
who  is  thereby  authorized  to  represent  such  parties  in  all 
such  proceedings  had  subsequent  to  his  appointment.  The 
attorney  may  receive  a  fee  to  be  fixed  by  the  court  for  his 
services,  which  must  be  paid  out  of  the  funds  of  the  estate 
as  necessary  expenses  of  administration,  and  upon  distribu- 
tion may  be  charged  to  the  party  represented  by  the  attorney. 
If,  for  any  cause,  it  becomes  necessary,  the  probate  court  may 
substitute  another  attorney  for  the  one  first  appointed,  in 
which  case  the  fee  must  be  proportionately  divided.''  We 
find  nothing  in  the  language  of  this  statute  to  warrant  the 
construction  contended  for  by  the  appellant.  Its  obvious  pur- 
pose was  to  guard  by  suitable  representation  in  the  proceed- 
ings mentioned  the  interests  of  those  who  would  not  other- 
wise be  represented  therein.  It  was  intended  also  to  aid  the 
court  in  the  proper  administration  and  distribution  of  the 
estates  of  decedents,  and  is  a  valid  statute.  The  language  of 
the  paragraph  is  plain  and  unambiguous.  It  leaves  to  the 
discretion  of  the  probate  court,  in  every  case,  the  question  of 
the  necessity  and  propriety  of  the  appointment  of  an  attor- 
ney to  act  for  those  parties  to  any  such  proceeding  who  come 
within  the  classification  of  the  statute  and  are  without  repre- 
sentation.   It  is  likewise  discretionary  with  the  court  whether 
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an  attorney  so  appointed  shall  receive  a  fee  for  the  services 
which  he  renders  under  the  appointment,  and,  if  compensa- 
tion is  to  be  allowed,  the  court  is  required  to  fix  the  fee. 
When  so  fixed,  the  statute  determines  both  the  manner  and 
the  order  of  its  payment  in  providing  that  it  **must  be  paid 
out  of  the  funds  of  the  estate  as  necessary  expenses  of  ad- 
ministration."  Other  provisions  of  law,  which  are  not  made 
the  subject  of  controversy  here,  govern  and  control  the  pay- 
ment of  ** expenses  of  administration."  The  next  following 
clause,  **and  upon  distribution  may  be  charged  to  the  party 
represented  by  the  attorney,"  simply  leaves  it  for  the  court 
to  decide  whether,  upon  distribution,  such  party  should  alone 
bear  the  fee.  If  it  developed  that  the  services  rendered  were 
for  the  benefit  of  the  entire  estate,  probably  no  such  order 
would  be  made.  In  any  event,  the  statute  contemplates  the 
previous  payment  of  the  fee  as  ** expenses  of  administration," 
and  unless  it  had  already  been  actually  paid  it  is  difiScult  to 
see  how  it  could  well  be  "charged"  to  the  party  upon  dis- 
tribution. We  cannot,  without  interpolating  language  not 
contained  therein,  find  justification  for  giving  to  this  statute 
a  construction  which  would  prevent  the  probate  court,  in  a 
proper  case,  from  fixing  the  amount  of  the  attorney's  fee  in 
such  a  matter,  at  any  time  after  the  completion  of  the  ser- 
vices for  which  he  was  appointed.  The  order,  too,  may  be 
made  ex  parte,  and  no  notice  of  the  entry  thereof  is  required. 
Leach  v.  Pierce,  93  Cal.  627,  29  Pac.  239.  Of  course,  it  would 
be  subject  to  rehearing  and  vacation  in  the  probate  court, 
and  to  review,  upon  appeal,  in  the  district  court.  The  pro- 
ceeding in  which  the  appellee  was  appointed  to  represent 
absent  and  non-resident  heirs  was  properly  pending  in  the 
probate  court.  It  was  a  matter  connected  with  the  early 
administration  of  the  estate  to  which  it  related.  The  order  of 
that  court  fixing  the  amount  of  the  compensation  was  not 
made  until  about  two  years  had  elapsed  after  the  perform- 
ance of  the  services.  Unquestionably,  the  probate  court  had 
power  to  make  the  order  when  it  was  made,  and  the  district 
court  jurisdiction  to  revise  it,  on  appeal. 

In  his  second  assignment  of  error  the  appellant  questions 
the  validity  of  the  order  appointing  the  appellee  to  act  as 
attorney  for  absent  heirs,  on  the  ground  that  one  of  the 
parties  specified  in  the  order  (William  Eoarke)  was  already 
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represented  by  an  attorney  of  record  in  said  probate  court. 
Whether  this  irregnilarity  proceeded  from  inadvertence  or 
some  other  cause,  we  are  unable  to  see  how  in  any  view  it 
could  possibly  affect  the  validity  of  the  appointment  as  relat- 
ing to  the  seven  other  parties  named  in  the  order  who,  as  the 
record  shows,  were  represented  in  the  proceeding  solely  by 
the  appellee.  The  distributive  share  of  William  Roarke  in 
this  estate,  as  an  heir  at  law,  was  a  sixth  portion  thereof,  and 
it  is  more  than  probable  that  the  error  of  the  probate  court 
in  providing  unauthorized  representation  for  this  interest, 
and  considering  it  to  augment  the  attorney's  allowance,  may 
have  had  influence  in  the  district  court  toward  reducing  the 
fee  to  the  sum  of  twenty-five  hundred  dollars. 

It  is  urged,  finally,  that  the  district  court  erred  in  denying 
the  appellant's  demand  for  a  jury  trial  in  said  cause.  The 
point  is  sought  to  be  made  that  as  the  Probate  Act  (Rev. 
Stats.  Ariz.  1887,  par.  1305),  requires  that  **all  causes  re- 
moved by  appeal  to  the  district  court  shall  be  tried  anew  as 
if  originally  brought  in  such  court,*'  the  appeal  proceeding 
takes  the  nature  of  an  original  action  in  that  court  for  the 
recovery  of  attorney's  fees  against  the  estate,  in  which  either 
party  would  have  the  right  to  demand  a  jury.  Such  is  not 
the  contemplation  of  the  law.  The  nature  of  the  proceeding 
is  not  changed  by  the  appeal,  and  the  matter  comes  before  the 
district  court  in  no  different  form  from  that  which  it  pre- 
sented in  the  probate  court.  It  is  still  the  matter  of  the  allow- 
ance of  a  proper  fee  to  an  oflScer  of  the  court  for  services 
rendered  in  pursuance  of  his  appointment,  and  the  statute 
expressly  provides  that  such  fee  shall  **be  fixed  by  the  court." 
It  has  been  frequently  held  that  the  right  of  trial  by  jury  is 
secured  by  the  constitution  only  in  cases  in  .which  it  had  pre- 
viously existed  in  the  administration  of  justice  according  to 
the  course  of  the  common  law.  Probate  matters  belonged  to 
ecclesiastical  jurisdiction,  where  a  jury  was  not  a  right. 

The  findings  of  the  district  court  in  this  case  are  amply 
supported  by  the  evidence,  and,  on  the  whole,  we  cannot  say 
that  there  has  been  any  abuse  of  discretion  or  error  of  judg- 
ment.   The  judgment  appealed  from  is  accordingly  affirmed. 

Sloan,  J.,  and  Doan,  J.,  concur. 
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[CivU  No.  775.    Filed  March  18,  1902.] 
[68  Pae.  529.] 

L.  C.  SHATTUCK,  PlaintiflP  and  Appellant,  v.  MAETIN 
COSTELLO,  Defendant  and  AppeUee. 

1.  Mines  and  Mining — Action  to   Quiet   Title— Pleading — General 

Denial — Cross-Complaint — Findings. — In  a  suit  to  quiet  title  to 
a  mining  claim,  the  defendant  having  answered  denying  the  validity 
of  the  plaintiff's  location,  and  by  way  of  cross-complaint  having 
asked  that  his  title  to  a  conf  icting  location  be  quieted  as  against 
plaintiff,  it  is  the  duty  of  the  court  to  determine  the  validity  of 
defendant's  claim  as  well  as  the  plaintiff's  although  the  latter  only 
would  need  to  be  determined  under  a  general  denial. 

2.  Findings  of  Fact — Upon  General  Denial — ^Upon  Cross-Complaint 

—General  Finding  in  Favor  of  Dependant  Insupticient. — 
Where  a  defendant  merely  denies  the  allegations  of  plaintiff's 
complaint  a  general  finding  for  the  defendant  wiU  be  sufficient; 
but  where  the  defendant  sets  up  a  cross-complaint,  and  asks  for 
affirmative  relief  based  upon  the  facts  set  up  in  the  cross-complaint, 
a  general  finding  for  the  defendant  is  not  sufficient,  but  there 
should  be  a  special  finding  of  fact  upon  the  cross-complaint  upon 
which  a  judgment  can  be  founded. 

3.  Same  —  Suppiciency  —  Upon  Cross-Compladtt  —  Action  to  Quiet 

Title — ^Rev.  Stats.  Ariz.  1901,  Par.  1406,  Construed.— The  statute, 
supra,  requires  that  "In  all  cases  where  a  trial  of  an  issue  of  fact 
is  held  by  the  courts  of  record  .  .  .  the  decision  of  the  court  shall 
be  in  writing  .  .  .  and  the  facts  found  and  the  conclusions  of  law 
shall  be  separately  stated  .  .  .  and  judgment  .  .  .  entered  accord- 
ingly." In  an  action  to  quiet  title  to  a  mining  claim,  defendant 
alleging  a  conflicting  location  and  asking  that  title  be  quieted,  a 
finding  upon  the  issues  of  fact  that  ''the  court  finds  in  favor  of 
defendant  and  against  plaintiff,  and  that  the  allegations  of  defend- 
ant's  cross-complaint  are  true,"  is  insufficient  to  support  a  judgment 
quieting  defendant's  title  to  the  premises,  but  full  findings  of  fact 
should  be  made. 

4.  Mines  and  Mining — ^Location — ^Validity — Action  to  Quiet  Title — 

Evidence — Bltiden  op  Proop. — Where  both  parties  claim  certain 
property  as  a  mining  claim,  and  both  seek  to  have  their  title  quieted, 
each  claiming  under  a  relocation,  the  burden  is  on  each  party  to 
prove  the  validity  of  his  location,  the  duty  of  taking  the  initiative 
in  such  proof  resting  upon  the  plaintiff. 

6.  Same — Same — Same — Description— Boundaries  op  Ajnother  Claim 
— Monuments. — To  name  mining  claims  as  the  boundaries  of    a 
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location  is  such  a  reference  to  natural  objects  and  permanent  monu- 
ments as  to  comply  with  the  statute. 

6.  Sams — Same — Same — Same — ^Pbesumptions — Eyidengs— Burden   or 

Proof. — Where  mining  claims  are  used  in  a  location  notice  to 
designate  the  boundaries  of  a  claim,  the  presumption  is  that  such 
objects  exist,  and  the  duty  to  show  that  they  do  not  exist  is  cast  upon 
the  disputing  partj. 

7.  Same — Action  to  Quiet  Title— Relocation — ^Validity— Prior  Loca- 

tion.—The  evidence  in  an  action  to  quiet  title  to  a  mining  claim 
reviewed  and  held  to  show  that  at  the  time  of  defendant's  location 
the  ground  was  covered  hj  an  existing  valid  location,  and  therefore 
not  open  to  relocation. 

8.  Same — Same  —  Same  —  Same  —  Same  —  Evidence  —  Admissions  — 

Premature  Location. — ^Defendant  located  a  mining  claim  on  De- 
cember 12,  1895.  On  January  1,  1896,  plaintiff  located  the  same 
claim.  Suit  having  been  brought  to  quiet  title,  and  the  issue  being 
whether  a  prior  location  was  existing  at  the  time  of  defendant's 
location,  thereby  rendering  said  location  invalid,  evidence  was  intro- 
duced showing  that  on  January  27,  1900,  defendant  filed  location 
notices  upon  the  ground  in  dispute,  declaring  that  they  constitute  a 
"relocation  of  the  ground  formerly  located  by  unknown  parties  and 
abandoned  in  1895  or  1896."  Held,  that  such  filing  stands  in  the 
nature  of  an  admission  by  defendant  that  his  location  of  December 
12,  1895,  was  premature. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Cochise. 
George  R.  Davis,  Judge.  Reversed.  Dismissed  on  rehearing, 
post,  p.  255. 

The  facts  are  stated  in  the  opinion. 

Barnes  &  Martin,  for  Appellant. 

The  ground  covered  by  the  Henrietta,  Triangle,  and  Leo 
claims  is  substantially  the  same  ground.  The  Henrietta  was 
located  in  1893,  and  was  a  good,  valid,  and  subsisting  loca- 
tion up  to  December  31;  1895. 

The  discovery  work  and  discovery  monument  of  the  Leo 
is  within  the  boundaries  of  the  old  Henrietta,  and  at  the  date 
of  the  Leo  location,  December  12,  1895,  it  was  not  open 
ground,  and  therefore  the  Leo  location  is  void.  Belk  v. 
Meagher,  104  U.  S.  279,  26  L.  Ed.  735;  Armstrong  v.  Lower, 
6  Colo.  631;  Faxon  v.  Bernard,  4  Fed.  705;  Gwilliam  v.  Do^i- 
nellen,  115  U.  S.  45,  5  Sup.  Ct.  1110,  115  L.  Ed.  348 ;  Golden 
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T.  Co,  V.  Smith,  2  Dak.  374,  11  N.  W.  97;  Harrington  v. 
Chambers,  3  Utah  94,  1  Pac.  362. 

On  an  adverse  suit  it  should  be  determined  whether  or  not 
either  party  has  a  right  to  the  land  in  controversy,  and  mere 
failure  to  make  out  a  case  on  the  part  of  one  of  the  litigants 
does  not  relieve  the  other  from  showing  his  title.  Steel  v. 
Gold  Lead  etc.  Co.,  18  Nev.  80,  1  Pac.  448;  McOinnis  v.  Eg- 
bert, 8  Colo.  41,  5  Pac.  653;  Hammer  v.  Oarfield  M.  etc.  Co., 
130  U.  S.  291,  9  Sup.  Ct.  548,  32  L.  Ed.  964;  Lee  Boon  v.  Tesh, 
68  Cal.  43,  6  Pac.  97,  8  Pac.  621 ;  Rosenthal  v.  Ives,  2  Idaho, 
244,  (265),  12  Pac.  904;  Anthony  v.  Jillsm,  83  Cal.  296,  23 
Pac.  419;  Becker  v.  Pugh,  17  Colo.  243,  29  Pac.  173;  Manning 
v.  Strehlow,  11  Colo.  451,  18  Pac.  625;  Jackson  v.  Roby,  109 
U.  S.  440,  3  Sup.  Ct.  301,  27  L.  Ed.  990;  Gwilliam  v.  DonneU 
len,  115  U.  S.  45,  5  Sup.  Ct.  1110,  29  L.  Ed.  348;  Wolverton 
V.  Nichols,  119  U.  S.  485,  7  Sup.  Ct.  298,  30  L.  Ed.  474. 

While  Costello  claims  under  his  Leo  location  of  December 
12,  1895,  his  subsequent  action  of  relocating  the  same  ground, 
and  reciting  it  to  be  a  relocation  of  ground  formerly  located 
by  unknown  parties  and  abandoned  in  1895  or  1896,  is  not 
only  an  admission  that  his  pretended  location  of  1895  was 
not  good,  but  it  is  a  solemn  admission  that  the  Moore  loca- 
tion of  the  Henrietta  was  a  valid  one.  Belk  v.  Meagher,  104 
U.  S.  279,  26  L.  Ed.  735;  WiUs  v.  Blain,  4  N.  Mex.  378,  20 
Pac.  798. 

Where  a  statute  like  ours  requires  the  court  to  state  sepa- 
rately all  the  facts  found  and  the  conclusions  of  law,  the  fail- 
ure of  the  court  to  do  so  is  reversible  error.  Finding  under 
such  a  statute  is  in  the  nature  of  a  special  verdict,  and  with- 
out finding  such  facts  there  is  no  basis  for  the  support  of 
the  judgment.  StanzeU  v.  Coming,  21  Mich.  244;  Hogaland 
v.  Clarey,  2  Cal.  471. 

The  findings  of  the  court  should  consist  of  a  concise  and 
distinct  written  statement,  in  its  proper  order,  of  each  specific 
fact  found.  Emeric  v.  Alvarado,  64  Cal.  529,  2  Pac.  418; 
Ooodnow  V.  Qriswold,  68  Cal.  600,  9  Pac.  837;  Bahnsen  v. 
Gilbert,  55  Minn.  334,  56  N.  W.  1117. 

And  the  findings  must  support  the  judgment.  As  to  the 
rule  in  adverse  cases,  see  Larkin  v.  Upton,  144  II.  S.  19,  12 
Sup.  Ct.  614,  36  L.  Ed.  330;  McTamahan  v.  Pike,  91  Cal.  540, 
27  Pac.  784;    Oelcich  v.  Moriarity,  53  Cal.  217;    Pralus  v. 
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Pacific  Gold  etc.  Co,,  35  Cal.  30;  Butte  Hardware  Co.  v.  Cob- 
ban, 13  Mont.  351,  34  Pac.  24. 

James  Beilley,  and  Ben  Morgan,  for  Appellee. 

STBEET,  C.  J.— Appellee  Martin  Costello  filed  his  appli- 
cation in  the  land  office  for  a  patent  to  the  Leo  mining  claim, 
and  within  the  sixty  days  Francis  A.  Ovens  and  L.  C.  Shat- 
tuck filed  an  adverse,  and  brought  their  action  in  the  district 
court  of  Cochise  County.  They  set  up  their  title  to  the  Tri- 
angle mining  claim,  and  allege  that  7.91  acres  of  the  Leo 
claim  overlap  the  Triangle  claim.  The  Triangle  claim  being 
a  prior  location,  they  ask  that  their  title  to  the  ground  in 
conflict  be  quieted,  and  be  declared  to  be  in  them,  the  plain- 
tiflEs.  The  defendant,  Costello,  answered,  denying  the  valid- 
ity of  the  Triangle  claim,  and,  as  a  cross-complaint,  set  up  the 
location  of  the  Leo  mining  claim,  praying  that  he  be  entitled 
to  the  possession  of  all  the  Leo  mining  claim  as  described  in 
his  location  notice,-  and  that  he  be  entitled  to  a  patent  from 
the  United  States,  and  that  his  claim  be  quieted  as  against  the 
claim  of  plaintiffs'  asserted  right  to  the  Triangle  claim.  The 
cause  was  tried  to  the  court,  and  defendant,  Costello,  had 
judgment  against  L.  C.  Shattuck  upon  the  following  findings 
of  fact:  **The  court  finds  from  the  evidence  that  the  plain- 
tiff Francis  A.  Ovens  died  some  time  during  the  year  1898, 
before  the  commencement  of  this  suit,  and  before  the  adverse 
claim  made  in  plaintiff's  complaint  was  filed  in  the  United 
States  land  office  in  Tucson.  As  between  the  plaintiff  L.  C. 
Shattuck  and  the  defendant,  Martin  Costello,  upon  the  issues 
of  fact  the  court  finds  in  favor  of  the  defendant  and  against 
said  plaintiff,  and  that  the  allegations  of  defendant's  cross- 
complaint  are  true."  Numerous  assignments  of  error  were 
made,  all  of  which,  in  effect,  were  that  the  findings  of  fact 
and  the  judgment  were  contrary  to  the  evidence,  and  also  that 
the  findings  of  fact  were  too  general  to  base  a  judgment  upon. 

The  statute  provides  that  **In  all  cases  where  a  trial  of  an 
issue  of  fact  is  held  by  the  courts  of  record  of  the  territory, 
the  decision  of  the  court  shall  be  in  writing,  and  filed  with 
the  clerk  within  thirty  days  after  the  trial  takes  place.  In 
giving  the  decision  the  facts  found  and  the  conclusions  of  law 
shall  be  separately  stated.    Judgment  upon  the  decision  shall 
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be  entered  accordingly."  Rev.  Stats.  1901,  par.  1406.  As 
the  issues  were  made  up,  it  was  within  the  power  of  the  court 
to  find  for  the  appellants,  supporting  the  Triangle  claim,  or 
for  the  appellee,  supporting  the  Leo  claim,  or  for  the  govern- 
ment, not  supporting  either  of  said  claims.  Had  the  trial 
been  upon  issue  raised  by  general  denial,  the  court  would  not 
have  been  compelled  to  pass  upon  the  claim  of  appellee,  and 
the  issue  would  have  been  only  as  to  the  validity  of  the  Tri- 
angle claim,  and  the  right  of  the  owners  thereof  to  maintain 
the  same  against  the  government;  but,  the  appellee  having 
set  up  the  Leo  claim,  and  asked  for  an  adjudication  of  his 
right  to  that  claim  and  to  a  patent  therefor,  it  became  the 
duty  of  the  court  to  determine  the  validity  of  that  claim  as 
well  as  the  Triangle  claim.  Where  a  defendant  merely  denies 
the  allegations  of  plaintiff's  complaint,  a  general  finding 
for  the  defendant  will  be  sufficient;  but  where  the  defendant 
sets  up  a  cross-complaint,  and  asks  for  affirmative  relief  based 
upon  the  facts  set  up  in  the  cross-complaint,  a  general  find- 
ing for  the  defendant  is  not  sufficient,  but  there  should  be  a 
special  finding  of  fact  upon  the  cross-complaint  upon  which 
a  judgment  can  be  founded.  The  judgment  adjudged  **that 
the  defendant,  Costello,  is  the  owner  of  and  entitled  to  the 
possession  of  the  Leo  mining  claim,  as  described  in  his  re- 
corded notice  of  location  thereof,  dated  December  12,  1895, 
and  in  his  cross-complaint  in  this  suit,  as  follows,  to  wit." 
Then  follows  the  description,  etc.  **And  it  is  further  or- 
dered, adjudged,  and  decreed  that  the  title  and  right  of  pos- 
session of  said  defendant,  Martin  Costello,  to  the  said  Leo 
mining  claim  is  forever  quieted  and  confirmed  as  against  the 
plaintiff  L.  C.  Shattuck,"  etc.  The  judgment  goes  far  be- 
yond the  findings  so  prepared.  Under  the  statute,  and  under 
defendant's  cross-complaint,  if  the  court  found  in  favor  of 
the  cross-complaint,  full  findings  of  fact  should  have  been 
prepared  and  signed,  upon  which  a  judgment  could  have  been 
based.  But  appellant's  assignments  of  error  go  further,  and 
say  that  the  findings  of  fact  are  unsupported  by  the  evidence, 
or  against  the  weight  of  evidence;  which  leads  us  into  an 
investigation  of  the  evidence,  for,  if  we  should  find  that  the 
evidence  did  not  present  a  substantial  conflict,  but  was  clearly 
of  such  import  as  to  properly  support  findings  in  favor  of 
the  plaintiffs  instead  of  the  defendant,  it  would  be  the  duty 
of  this  court  to  reverse  the  judgment. 
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The  Triangle  location,  claiiiied  by  appellants,  was  located 
on  the  first  day  of  January,  1896;  the  Leo  mining  location, 
claimed  by  appellee,  was  located  on  the  twelfth  day  of  Decem- 
ber, 1895.  It  is  conceded  that  there  is  a  conflict  between  the 
locations  to  the  extent  of  the  7.91  acres  of  ground  in  dispute, 
but  the  chief  contention  between  the  parties  is  whether  the 
ground  located  by  appellee  on  the  twelfth  day  of  December, 
1895,  was  at  that  time  open  to  location ;  for  if  the  ground  was 
open  to  location  at  that  time,  it  is  plain  that  the  Leo  was  a 
prior  location  to  the  Triangle.  The  dispute  centers  around 
a  mining  claim  called  the  ** Henrietta,"  alleged  by  the  appel- 
lants to  have  been  located  by  S.  D.  Moore,  April  2,  1893,  and 
the  ground  covered  thereby  was  not  open  to  relocation  until 
the  first  day  of  January,  1896,  when  appellants  located  it. 
Both  the  appellants  and  the  appellee,  in  proving  the  validity 
of  their  respective  mining  locations,  would  have  to  show  that 
the  ground  was  mineral  land  open  to  location,  and,  if  any 
prior  location  covered  the  same  ground  at  the  time  of  either 
of  the  locations,  such  subsequent  locations  would  be  void;  so 
the  burden  of  proving  the  validity  of  the  Triangle  location 
and  the  validity  of  the  Leo  location  was  cast  upon  each  re- 
spectively. It  is  admitted  that  the  ground  covered  by  each 
location  is  mineral  ground,  but  there  are  no  admissions  as  to 
the  validity  of  the  Henrietta  mining  claim.  It  became  the 
duty  of  the  appellants  to  take  the  lead  in  such  proof.  The 
description  in  the  location  notice  of  the  Henrietta  mining 
claim  describes  it  as  located  one  mile  south  of  the  town  of 
Bisbee,  and  bounded  on  the  north  by  the  Uncle  Sam  mining 
claim,  on  the  west  by  the  Iron  Prince  mining  claim,  on  the 
south  by  the  Jeff  Davis  mining  claim,  on  the  east  by  the  Tip 
Top  and  Woodchopper  mining  claims.  To  name  mining 
claims  as  the  boundaries  of  a  location  is  such  a  reference  to 
natural  objects  and  permanent  monuments  as  to  comply  with 
the  statute.  The  presumption  is  that  such  objects  exist,  and 
the  duty  to  show  that  they  do  not  exist  is  cast  upon  the  dis- 
puting party.  It  is  in  evidence,  however,  that  the  Wood- 
chopper  mining  claim  is  a  patented  mining  claim  belonging 
to  the  Copper  Queen  Company.  Shattuck,  in  his  testimony, 
says  he  was  acquainted  with  the  ground  in  dispute;  that  he 
had  been  on  it  several  times;  that  he  knew  that  Dr.  Moore 
had  a  claim  there,  and  he  knew  he  had  not  done  his  assess- 
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ment  work  in  1895,  but  had  done  it  in  1894;  that  Dr.  Moore 
had  shown  him  all  the  monuments,  and  that  he  knew  them 
very  well ;  that  Moore  had  taken  him  all  around  the  claim,  and 
had  wanted  him  to  buy  in  it,  and  had  shown  him  his  lines 
and  monuments;  that  Moore  abandoned  the  claim  in  1895; 
that  he  tried  to  get  Shattuck  to  take  all  the  claims  and  do  the 
assessment  work  for  a  half  interest,  saying  that  he  was  going 
to  allow  them  to  run  out  in  1895 ;  that  Mooru  did  not  do  any 
assessment  work  in  1895,  and  told  witness  ue  was  going  to 
abandon  it;  that  the  name  of  the  claim  wad  the  Henrietta. 
Witness  testified  that  the  Triangle  claim  is  inside  of  the  boun- 
daries of  the  Henrietta  claim ;  that  the  Henrietta  was  too  big 
a  claim  to  come  out  right;  that  all  the  Triangle  claim  was 
inside  the  boundaries  of  the  Henrietta;  that  he  knew  the 
Uncle  Sam,  the  Iron  Prince,  the  Jeff  Davis,  the  Tip  Top,  and 
the  Woodchopper  mining  claims,  and  described  how  the  Hen- 
rietta was  located  in  reference  to  them,  as  Moore  showed  him 
the  monuments  of  the  Henrietta.  Witness  also  described  the 
location  of  the  Henrietta  monuments  in  reference  to  the  Tri- 
angle monuments.  He  also  said  he  knew  the  claim  on  the 
ground  called  the  **Leo,"  and  knew  the  monuments  there; 
that  he  had  seen  them;  that  he  was  with  the  surveyor  when 
he  surveyed  for  a  patent  for  the  Leo;  that  he  knew  the  dis- 
covery shaft  of  the  Leo  on  the  ground,  and  that  the  discovery 
monument  was  within  the  boundaries  of  the  Triangle  claim; 
that  he  saw  the  location  notice  in  the  monument.  Witness 
also  drew  on  the  blackboard  a  diagram  of  the  Henrietta,  the 
Triangle,  the  Iron  Prince,  the  Uncle  Sam,  and  the  Wood- 
chopper  claims,  which  showed  the  Triangle  and  the  Henrietta 
claims  to  be  substantially  the  same,  the  Triangle  lines  coming 
within  the  boundaries  of  the  Henrietta.  Witness  testified 
that  the  Henrietta  claim  joins  the  end  of  the  Woodchopper 
claim,  but  did  not  quite  strike  the  side  lines  of  the  Uncle  Sam 
claim;  that  Moore  had  taken  him  upon  the  ground  two  or 
three  different  times,  wanting  him  to  buy  in  with  him,  and 
at  such  times  showed  witness  the  monuments.  Witness  testi- 
fied that  he  saw  the  work  being  done  on  the  Henrietta  in 
1894;  that  when  Ovens  located  the  Triangle  claim  he  knew 
that  the  Henrietta  had  been  a  location,  and  that  Ovens  was 
locating  nearly  the  same  ground,  and  that  it  was  located  for 
the  reason  that  the  assessment  work  had  not  been  done  for 
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1895 ;  that  he  knew  Ovens  was  a  citizen  of  the  United  States, 
and  witness  had  known  him  for  many  years;  had  known 
Ovens  voted  at  the  elections  in  Arizona;  that  witness  knew 
Moore  was  a  citizen  of  the  United  States ;  that  Moore  had  told 
him  that  he  was  born  in  Illinois ;  that  he  knew  him  to  be  an 
army  doctor  and  an  army  surgeon;  that  Moore  was  in  the 
territory  twelve  years,  at  Bisbee,  and  practiced  medicine 
there.  John  Pirrung,  a  witness,  testified  that  he  knew  the 
ground  covered  by  the  Iron  Prince,  the  Standard,  the  Roy,  the 
Triangle,  and  the  Woodchopper  claims,  and  the  boundaries 
of  the  Triangle  claim;  that  he  first  knew  the  Triangle  claim 
in  January,  1896;  that  the  ground  covered  by  the  old  Hen- 
rietta claim  was  located  about  three  or  four  years  prior  to  the 
Triangle  claim;  that  Moore  claimed  to  be  the  owner  of  the 
Henrietta;  that  witness  saw  a  notice  of  the  Roy  location 
inside  of  the  Triangle  ground,  signed  by  Martin  Costello  as 
the  locator  and  Pat  Cunningham  as  witness,  dated  December, 
1895.  George  Hill,  a  witness,  testified  that  he  knew  the 
ground  included  within  the  location  of  the  Triangle;  that 
he  was  up  there  in  January  and  February,  1896;  that  he 
went  up  there  to  show  Dolan  a  monument  on  the  Standard; 
that  witness  saw  location  notice  of  the  Roy,  signed  by  Cos- 
tello and  Cunningham,  inside  of  the  lines  of  the  Triangle. 
J.  A.  Rockefeller,  a  witness,  testified  that  he  was  a  surveyor, 
and  had  surveyed  the  claims  known  as  the  **Leo''  and  the 
**Roy,''  and  attempted  to  re-run  the  old  lines  of  the  Henrietta. 
Witness  produced  a  map,  and  pointed  out  monuments  of  the 
Leo  and  the  Roy.  He  testified  that  he  found  the  center  end 
of  the  Leo  marked  in  a  corner  of  the  Woodchopper  claim; 
that  there  was  a  monument  of  the  Tip  Top,  and  it  was  also 
marked  the  Leo  and  the  Roy;  that  he  found  a  comer  of  the 
Leo  marked  on  the  center  end  of  the  Woodchopper,  and  in 
making  the  ofScial  survey  the  end  lines  would  not  be  parallel, 
and  he  drew  the  corner  in  some  ninety  or  ninety-one  feet  from 
this  point  on  the  line  between  this  comer  and  this  center  end 
of  the  Woodchopper,  which  was  scribed  for  the  comer  of  the 
Leo.  In  describing  further  the  monuments,  witness  said, 
pointing  on  the  map:  **I  found  a  location  comer  probably 
fifteen  feet  out  from  the  corner  that  I  established, — that  is, 
corner  number  three, — just  as  in  the  other  case,  in  order  to 
make  the  claims  parallel,  and  make  the  claims  symmetrical." 
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Witness  gave  full  descriptions  of  lines  which  he  ran,  all  tend- 
ing to  show  that  the  Leo  and  the  Triangle  covered  the  same 
ground  as  had  been  covered  by  the  Henrietta.  Defendant, 
in  offering  evidence  in  support  of  his  claim,  and  in  opposition 
to  the  offer  made  by  plaintiffs  to  support  their  claim,  no- 
where produced  such  evidence  as  would  show  that  the  Henri- 
etta had  never  been  a  mining  claim  or  a  valid  location,  nor 
did  he  show  that  the  assessment  work  had  not  been  done 
in  1894. 

The  result  of  the  evidence  produced  by  the  respective  par- 
ties leads  to  the  conclusion  that  the  Henrietta  mining  claim 
was  an  existing,  valid  location  up  until  the  close  of  the  year 
1895;  that  when  Costello  made  the  location  of  the  Leo,  De- 
cember 12,  1895,  the  ground  was  not  open  to  relocation,  and 
he  could  not  initiate  any  rights  at  that  time.  No  one  could 
initiate  a  right  by  an  attempted  location  before  January  1, 
1896,  which  was  the  date  of  plaintiffs'  location.  The  evidence 
in  regard  to  these  conflicts  is  not  as  clear  and  as  distinct  as 
one  could  desire,  but,  if  the  Henrietta  is  to  be  regarded  as  a 
valid,  existing  claim  (and  upon  that  point  we  have  no  doubt), 
then  the  evidence  more  strongly  shows  that  it  was  a  valid, 
existing  claim  on  the  twelfth  day  of  December,  1895,  and  in- 
cluded ground  which  is  the  subject  of  this  conflict,  than  that 
it  was  abandoned  or  forfeited  before  1895.  The  evidence  of 
witnesses  in  those  particulars,  taken  in  connection  with  evi- 
dence that  location  notices  bearing  Costello 's  name  had  been 
recorded  for  the  Leo  ground,  dated  on  the  twenty-seventh  day 
of  January,  1900,  with  the  declaration,  **This  is  a  relocation 
of  the  ground  formerly  located  by  unknown  parties,  and 
abandoned  in  1895  or  1896;  name  of  former  location  un- 
known," leads  to  the  conclusion  that  the  location  of  January 
27,  1900,  was  the  act  of  the  former  locator  of  the  Leo  for  the 
purpose  of  strengthening  his  right  to  his  earlier  location.  It 
stands  in  the  nature  of  an  admission  by  Costello  that  the  loca- 
tion of  December  12,  1895,  was  premature. 

The  judgment  of  the  district  court  is  reversed,  and  case  is 
remanded  to  district  court  for  new  triaL 

Sloan,  J.,  and  Doan,  J.,  concur. 
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[Criminal  No.  161.    Filed  March  18,  1902.] 
[68  Pac.  555.] 

W.  F.  DOWNING,  Defendant  and  Appellant,  v.  UNITED 
STATES  OF  AMERICA,  Plaintiff  and  Respondent. 

1.  Ceiminal  Law-^Attempt  to  Rob  Mails — Indictment — Intent— 
Sufficiency — Defect  of  Form — Cubed  by  Verdict — Rev.  Stats. 
TJ.  S.,  Sec.  5473,  and  Rev.  Stats.  Ariz.  1887,  Par.  1467,  Cited 
AND  Construed. — Section  5473,  supra,  provides  that  "Any  person 
who  shall  attempt  to  rob  the  mail  by  assaulting  the  person  having 
custody  thereof,  by  shooting  at  him  ...  or  threatening  him 
with  dangerous  weapons,  and  shall  not  effect  such  robbery,  shall 
be  punishable,"  etc.  Paragraph  1467,  *iipra,  provides:  "No  indict- 
ment or  information  is  insufficient,  nor  can  the  trial,  judgment,  or 
other  proceedings  thereon,  be  affected,  by  reason  of  any  defect 
or  imperfection  in  matter  of  form,  which  does  not  tend  to  the 
prejudice  of  the  substantial  rights  of  the  defendant  upon  its 
merits."  The  indictment  charged  that  defendant  "did  unlawfully, 
willfully,  and  feloniously  attempt  to  rob  the  United  States  mail, 
...  by  then  and  there  assaulting  [the  custodian]  with  a  dangerous 
weapon  and  threatening  to  kill  [said  custodian]."  The  court 
instructed  the  jury  that  the  attempt  must  have  been  made  with 
an  intent  to  steal,  before  they  could  find  the  defendant  guilty. 
Held,  that  although  the  indictment  might  have  been  held  insufficient 
on  demurrer  in  not  alleging  the  intent  with  sufficient  clearness, 
yet  such  insufficiency  was  a  defect  of  form  within  paragraph  1467, 
and  cured  by  verdict. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  of  the  Territory  of  Arizona.  George 
R.  Davis,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Baker  &  Bennett,  for  Appellant. 

Robert  E.  Morrison  and  Frederick  S.  Nave,  United  States 
Attorneys,  for  Respondent. 

STREET,  C.  J.— The  appellant,  William  Downing,  was 
indicted,  with  others,  under  section  5473  of  the  Revised  Stat- 
utes of  the  United  States,  which  reads:  "Any  person  who 
shall  attempt  to  rob  the  mail  by  assaulting  the  person  having 
custody  thereof,  by  shooting  at  him  or  his  horse,  or  threaten- 
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ing  him  with  dangerous  weapons,  and  shall  not  effect  such 
robbery,  shall  be  punishable  by  imprisonment  at  hard  labor 
for  not  less  than  two  years  and  not  more  than  ten  years." 
The  charging  part  of  the  indictment,  with  which  we  shall 
have  to  deal,  uses  the  following  language:  *!Did  unlawfully, 
willfully,  and  feloniously  attempt  to  rob  the  United  States 
mail  then  and  there  consisting  of  letters,  .  .  .  then  and  there 
in  the  custody  of  one  C.  B.  McEwen,  ...  by  then  and  there 
assaulting  the  said  C.  R.  McEwen  with  a  dangerous'  weapon, 
to  wit,  a  revolver,  then  and  there  loaded  and  charged  with 
gunpowder  and  leaden  bullet,  and  threatening  to  kill  him, 
the  said  C.  R.  McEwen;  the  said  defendants  then  and  there 
not  effecting  the  robbery  of  the  said  mail."  No  demurrer  was 
interposed  to  the  indictment.  The  defendant  pleaded  not 
guilty,  was  tried,  convicted,  and  sentenced  to  imprisonment. 
Before  judgment,  defendant  made  a  motion  for  a  new  trial, 
and  also  moved  in  arrest  of  judgment,  both  of  which  motions 
were  overruled  by  the  court;  and  the  appellant  assigns  as 
error  that  the  court  erred  in  overruling  defendant's  motion 
in  arrest  of  judgment,  for  the  reason  that  the  facts  stated  in 
the  indictment  do  not  constitute  a  public  offense,  and  for  the 
further  reason  that  the  facts  stated  in  the  indictment  are 
insufficient  to  support  the  judgment. 

It  is  argued  that  the  indictment  is  insufficient,  inasmuch 
as  only  the  overt  act  is  pleaded,  without  the  intent  being  al- 
leged. Webster  gives  as  the  definition  for  ** attempt":  **To 
make  an  effort  to  effect  some  object;  to  make  trial  or  experi- 
ment; to  try;  to  endeavor;  to  use  exertion  for  any  purpose; 
to  attack;  to  make  an  effort  upon."  ** Robbery"  is  defined  by 
the  Revised  Statutes  of  Arizona  of  1887  to  be  '*the  felonious 
taking  of  personal  property  in  the  possession  of  another, 
from  his  person  or  immediate  presence,  and  against  his  will, 
accomplished  by  means  of  force  or  fear."  The  skeleton  of 
the  indictment  is,  '*Did  attempt  to  rob  the  mail  by  assaulting 
the  person."  1  Wharton  on  Criminal  Law,  section  190,  says; 
**No  doubt  it  is  enough  to  charge  that  A  did  make  an  assault 
on  B.  But  the  reason  is  that  *  assault'  is  a  term  which  de- 
scribes an  act  easily  defined,  which  asserts  a  consummated 
offense,  and  which  is  always  indictable,  no  matter  in  what 
sense  the  term  may  be  used.  But  *  attempt'  is  a  term  pecu- 
liarly indefinite.     It  has  no  prescribable  legal  meaning.     It 
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relates,  from  its  nature,  to  an  unconsummated  offense.  It 
covers  acts,  some  of  which  are  indictable  and  some  of  which 
are  not."  It  is  argued  by  the  appellant  that  the  indictment 
does  not  make  allegation  that  the  assault  was  made  with  an 
intent  to  rob  the  United  States  mail ;  that  the  indictment  but 
sets  forth  the  offense  in  the  statutory  language;  and  that 
there  must  be  not  only  the  allegation  of  the  overt  act,  but  also 
the  allegation  of  evil  intent.  Upon  this  point  Wharton  (par. 
192)  says:  '*It  is  a  familiar  principle  of  criminal  pleading 
that,  when  an  act  is  only  indictable  under  certain  conditions, 
then  these  conditions  must  be  stated  in  the  indictment,  in 
order  to  show  that  the  act  is  indictable.  Nor  does  it  make  any 
difference  that  the  offense  is  made  so  by  statute.  Thus,  stat- 
utes make  indictable  revolts,  and  obtaining  goods  by  false 
pretense ;  yet  an  indictment  charging  simply  that  the  defend- 
ant made  a  revolt  or  obtained  goods  under  false  pretenses 
would  be  scouted  out  of  court.  On  the  same  reasoning,  in  an 
indictment  for  an  attempt  to  commit  a  crime  it  is  essential  to 
aver  that  the  defendant  did  some  act,  which,  directed  by  a 
particular  intent,  to  be  averred,  would  have  apparently  re- 
sulted, in  the  ordinary  and  likely  course  of  things,  in  a  par- 
ticular crime."  Appellant  also  cites  the  case  of  United  States 
V.  Carll,  105  U.  S.  611,  26  L.  Ed.  1135,  to  prove  the  correct- 
ness of  his  theory;  and  that  report,  as  well  as  the  extract 
from  Wharton,  above  quoted,  supports  his  contention.  **In 
an  indictment  upon  a  statute  it  is  not  sufScient  to  set  forth 
the  offense  in  the  words  of  the  statute,  unless  those  words  of 
themselves  fully,  directly,  and  expressly,  without  any  uncer- 
tainty or  ambiguity,  set  forth  all  the  elements  necessary  to 
constitute  the  offense  intended  to  be  punished;  and  the  fact 
that  the  statute  in  question,  read  in  the  light  of  common  law 
and  of  other  statutes  on  a  like  matter,  enables  the  court  to 
infer  the  intent  of  the  legislature,  does  not  dispense  with  the 
necessity  of  alleging  in  the  indictment  all  the  facts  necessary 
to  bring  the  case  within  that  intent."  The  case  of  State  v. 
Lung,  21  Nev.  209,  28  Pac.  235,  37  Am.  St.  Bep.  505,  also  sup- 
ports appellant's  contention.  That  was  a  prosecution  ior  an 
assault  with  intent  to  rape,  and  objection  was  raised  to  the 
indictment  that  it  did  not  sufficiently  describe  the  elements  of 
the  overt  act.  The  court  in  that  case  said:  '*The  overt  act 
which  constitutes  an  attempt  must  be  one  which  manifests 
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an  intention  to  commit  the  crime.  A  man's  intentions  must 
be  judged  by  his  acts.  In  attempts  his  act  must  have  been 
one  which,  under  all  the  circumstances,  manifests  an  inten- 
tion to  commit  that  particular  offense.  .  .  .  There  is  no  di- 
rect allegation  that  this  was  done  with  intent  to  commit  rape. 
It  is  argued,  however,  that  as  it  is  alleged  that  it  was  done  in 
an  attempt  to  commit  rape,  and  attempt  necessarily  includes 
an  intent  to  .commit  the  crime,  it  follows  that  the  intent  is 
sufficiently  stated.  At  the  best,  this  is  merely  an  argumen- 
tative statement  of  the  fact,  which  is  not  permissible  in  an 
indictment."  In  the  case  of  United  States  v.  Cruikshank, 
92  U.  S.  542,  23  L.  Ed.  588,  it  is  said:  *' It  is  an  elementary 
principle  of  criminal  pleading  that,  where  the  definition  of 
an  offense,  whether  it  be  at  common  law  or  by  statute,  in- 
cludes generic  terms,  it  is  not  sufficient  that  the  indictment 
shall  charge  the  offense  in  the  same  generic  terms  as  in  the 
definition,  but  it  must  state  the  species;  it  must  descend  to 
particulars."  In  United  States  v.  Hess,  124  U.  S.  483,  8  Sup. 
Ct.  571,  31  L.  Ed.  516,  it  is  said:  **In  an  indictment  for  com- 
mitting an  offense  against  a  statute  the  offense  may  be  de- 
scribed in  the  general  language  of  the  act,  but  the  description 
must  be  accompanied  by  a  statement  of  all  the  particulars 
essential  to  constitute  the  offense  or  crime,  and  to  acquaint 
the  accused  with  what  he  must  meet  on  trial."  The  whole 
matter  seems  to  be  summed  up  in  volume  3  of  the  Encyclo- 
pedia of  Pleading  and  Practice  (p.  98),  where  it  is  said,  ** In- 
dictments for  attempts  to  commit  crimes  must  aver  the  intent 
and  the  overt  act  constituting  the  attempt,"  and  then  cites, 
under  that  averment,  many  cases  from  various  states.  Now, 
the  very  particular  and  essential  element  of  the  attempt  which 
the  appellant  is  accused  of  making  is  the  intent  with  which  it 
is  done.  It  is  the  substance  of  the  thing,  just  as  much  as  the 
overt  act  itself;  and  we  agree  with  appellant  that,  if  the 
language  in  the  charging  part  of  the  indictment  was  limited 
to  the  language  of  the  statute,  there  would  be  an  essential  ele- 
ment of  substance  left  out, — ^the  element  of  intent.  The 
intent  is  not  so  closely  linked  with  the  assault,  which  is  but 
the  means  of  the  attempt,  as  to  make  it  necessary  that  the 
assault  was  made  with  the  intent ;  but  the  intent  is  so  closely 
linked  with  the  attempt  in  substance  that  it  is  necessary  to 
allege  that  the  attempt  was  done  with  the  intent.    If  the  stat- 
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ute  was  in  terms  so  that  it  made  punishable  one  who  Aiade  an 
assault  with  an  intent  to  rob  the  mail,  not  only  the  overt  act 
of  the  assault  would  have  to  be  alleged,  but  also  there  would 
have  to  be  the  allegation  of  the  intent  of  the  assault.  The 
statute,  however,  under  which  this  indictment  is  drawn,  only 
speaks  of  the  assault  as  one  of  the  instruments  or  means  of 
attempt.  In  that  statute  there  are  two  means  or  instruments 
mentioned, — one,  by  assaulting  the  person;  and  the  other  by 
threatening  him  with  dangerous  weapons.  This  indictment 
uses  the  language,  **Did  unlawfully,  willfully,  and  felon- 
iously attempt  to  rob  the  United  States  mail,"  etc.,  and  it  is 
for  us  to  determine  whether,  in  the  use  of  the  language  **  will- 
fully attempt,"  there  has  been  such  an  allegation  of  sub- 
stance as  would  reduce  the  defects  of  the  indictment  to  a 
defect  of  form,  instead  of  a  defect  of  substance.  We  have  no 
hesitation  in  saying  that,  if  the  indictment  had  been  attacked 
by  demurrer,  a  demurrer  could  have  properly  been  sustained 
against  such  allegation.  We  take  it  to  be  the  rule  that,  where 
a  defect  is  one  of  form,  and  not  of  substance,  it  is  cured  by 
verdict.  Paragraph  1467  of  the  Revised  Statutes  of  Arizona 
of  1887  provides:  **No  indictment  or  information  is  insuflB- 
cient,  nor  can  the  trial,  judgment  or  other  proceedings 
thereon  be  affected,  by  reason  of  any  defect  or  imperfection 
in  matter  of  form,  which  does  not  tend  to  the  prejudice  of 
the  substantial  rights  of  the  defendant  upon  its  merits."  The 
legal  definition  of  *' willfully,"  as  given  by  the  Bouvier  Law 
Dictionary,  is  ** intentional."  So  we  have  the  indictment  to 
read,  ''Did  unlawfully,  willfully  [intentionally],  and  felo- 
niously attempt  to  rob  the  United  States  mail,  "—defective 
in  form,  possibly,  but  good  in  suflBciency  of  substance  of  the 
necessary  averments  in  the  indictment  to  protect  a  judgment 
after  plea  and  trial,  however  much  it  might  have  been  open 
to  objection  by  demurrer;  the  question  for  us  to  solve  being, 
not  whether  it  is  bad  on  demurrer,  but  whether  it  is  good 
after  verdict.  We  have  authority  for  holding  that  it  is  good 
after  verdict  in  the  case  of  Rosen  v.  United  States,  161  U.  S. 
29,  16  Sup.  Ct.  434,  40  L.  Ed.  606.  In  that  case  the  defendant 
was  indicted  under  the  provisions  of  the  statute  making  it 
unlawful  to  deposit  obscene  literature .  in  the  United  States 
mails.  The  defendant  pleaded  guilty,  without  demurrer,  and 
after  verdict  of  guilty  moved  the  court  in  arrest  of  judgment 
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upon  the  ground  that  the  indictment  did  not  charge  that  he 
knew  at  the  time  what  were  the  contents  of  the  paper  de- 
posited in  the  mail  and  alleged  to  be  lewd,  obscene,  and  lasci- 
vious. The  court  said:  ** Undoubtedly  the  mere  depositing 
in  the  mail  of  a  written  paper  or  other  publication  of  an 
obscene,  lewd,  or  lascivious  character  is  not  an  offense  under 
the  statute  if  the  person  making  the  deposit  was  at  the  time, 
and  in  good  faith,  without  knowledge,  information,  or  notice 
of  its  contents.  The  indictment  would  have  been  in  better 
form  if  it  had  more  distinctly  charged  that  the  accused  was 
aware  of  its  character.  But  this  defect  should  be  regarded 
after  verdict,  and  under  the  circumstances  attending  the 
trial,  as  one  of  form,  under  section  1025  of  the  Revised  Stat- 
utes, providing  that  the  proceedings  on  an  indictment  found 
by  a  grand  jury  in  any  district  court  or  other  court  of  the 
United  States  shall  not  be  affected  *by  reason  of  any  defect 
or  imperfection  in  matter  of  form  only,  which  shall  not  tend 
to  the  prejudice  of  the  defendant.'  ''  That  indictment  con- 
tained the  words  ''unlawfully,  willfully,  and  knowingly  de- 
posited and  caused  to  be  deposited  in  the  post  office,"  etc., 
but  did  not  make  any  charge  that  he  knew  what  was  in  the 
matter  so  deposited.  The  court  said:  **In  their  ordinary 
acceptation,  the  words  'unlawfully,  willfully,  and  knowingly,' 
when  applied  to  an  act  or  thing  done,  import  knowledge  of 
the  act  or  thing  so  done,  as  well  as  an  evil  intent  or  bad  pur- 
pose in  doing  such  thing;  and  when  used  in  an  indictment  in 
connection  with  the  charge  of  having  deposited  in  the  mails 
an  obscene,  lewd,  and  lascivious  paper,  contrary  to  the  stat- 
ute in  such  case  made  and  provided,  should  not  have  been 
construed  as  applying  to  the  mere  depositing  in  the  mail  of  a 
paper,  the  contents  of  which  at  the  time  were  wholly  unknown 
to  the  person  depositing  it.  The  case  is  therefore  not  one  of 
the  total  omission  from  the  indictment  of  an  essential  aver- 
ment, but  at  most  one  of  an  inaccurate  or  imperfect  statement 
of  a  fact ;  and  such  statement,  after  verdict,  may  be  taken  in 
the  broadest  sense  authorized  by  the  words  used,  even  if  it  be 
adverse  to  the  accused."  So  in  this  case  we  must  hold  that 
when  the  indictment  used  the  language  that  the  defendant 
*' willfully  made  an  attempt  to  rob  the  United  States  mail" 
there  was  not  a  total  omission  from  the  indictment  of  the 
essential  averment  of  intent,  even  though  it  should  be  neces- 
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sary  to  connect  the  intent  with  the  assault.  I^  is  an  inaccu- 
rate or  imperfect  statement  of  a  fact,  which  reduces  the 
defect  in  the  indictment  to  a  defect  in  form  instead  of  sub- 
stance, which  cannot  be  taken  advantage  of  after  verdict  by 
motion  in  arrest  of  judgment. 

The  court,  in  its  instructions  to  the  jury,  charged  them 
specifically  that  the' attempt  must  have  been  made  with  an 
intent  to  steal,  before  they  could  find  the  defendant  guilty; 
and  further  charged  them,  in  reference  to  the  specific  intent 
of  the  assault,  as  follows:  **I  charge  you,  gentlemen  of  the 
jury,  that  the  assaulting  of  any  person  having  the  lawful 
custody  of  the  United  States  mail,  or  threatening  him  with  a 
dangerous  weapon,  with  intent  then  and  there  to  rob  the  mail 
or  to  forcibly  take  it  from  the  possession  of  such  person,  s]ich 
robbery  not  being  completed  or  effected,  constitutes  the  crime 
of  an  attempt  to  rob  the  mail,  charged  in  this  indictment." 
Appellant  must  have  understood  from  the  words  of  the  in- 
dictment, and  the  jury  must  have  been  fully  aware,  that  the 
government  sought  a  conviction  only  in  the  event  that  the 
defendant  made  the  attempt  to  rob  the  mail,  with  evil  intent 
of  robbery. 

This  disposes  of  the  main  contention  of  the  appellant.  He 
has  assigned  as  error  some  instructions  given  and  refused, 
but,  as  far  as  we  are  able  to  determine,  not  having  the  evi- 
dence before  us,  we  cannot  see  wherein  the  district  court  com- 
mitted error. 

The  judgment  of  the  district  court  is  aflRrmed. 

Sloan,  J.,  and  Doan,  J.,  concur. 


[Criminal  No.  160.    Filed  March  18,  1902.] 
[68  Pac  544.] 

JUAN   ORTEGA,   Defendant   and   Appellant,   v.    TERRI- 
TORY OF   ARIZONA,   Plaintiff  and  Respondent. 

1.  Criminal  Law — Indictment — Duplicity— Bev.  Stats.  Ariz.  1887, 
Pen.  Code,  Par.  969,  and  Rev.  Stats.  Abiz.  1901,  Pen.  Code, 
Pars.  824,  826,  Cited.— Paragraph  969,  Penal  Code,  supra,  declares 
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any  person  to  be  guilty  of  a  felony  **who  shall  brand  and  mark 
or  cause  to  be  branded  and  marked  with  his  brand  or  any  other 
brand,  not  the  recorded  brand  of  the  owner,  any  animal  being 
the  property  of  another,  or  who  shall  efface,  deface,  or  obliterate 
any  brand  or  mark  upon  any  animal  with  intent  to  feloniously 
convert  the  same  to  his  own  use."  Paragraph  824,  supra,  provides: 
''The  indictment  must  contain:  ...  2d.  A  statement  of  the 
acts  constituting  the  offense  in  ordinary  and  concise  language." 
Paragraph  826,  supra,  provides:  ''The  indictment  must  be  direct 
and  certain  as  it  regards  .  .  .  3d.  The  particular  circumstances 
of  the  offense  charged  when  they  are  necessary  to  constitute  a 
complete  offense."  An  indictment  charging  that  defendant  did 
willfully,  unlawfully,  and  feloniously  brand  and  mark  certain  cattle 
with  a  brand  other  than  that  of  the  real  owner,  said  cattle  having 
been  already  branded  with  said  real  owner's  brand,  and  "did  then 
and  there,  by  so  branding,  as  aforesaid,  the  cattle  aforesaid,  deface, 
alter,  and  obliterate  the  said  recorded  brand  of  the  real  owner, ' ' 
while  setting  forth  the  details  of  the  act  and  the  attending  circum- 
stances with  needless  particularity,  charges  only  one  offense,  and 
substantially  conforms  to  the  requirements  of  paragraphs  824  and 
826,  supra, 

2.  Same— Same — Appeal  and  Ekbor — ^Waivee  of  Objections. — The  ob- 

jection that  an  indictment  was  indefinite  because  it  charged  that 
the  offense  was  committed  "on  or  about"  a  certain  day  cannot  be 
entertained  on  appeal,  when  no  motion  to  quash  was  made,  and  the 
objection  was  not  raised  by  the  demurrer  in  the  lower  court. 

3.  Same — Same — Supficienct — Time — ^Definiteness — ^Rev.  Stats.  Aeiz. 

1901,  Pen.  Code,  Pae.  829,  Cited. — Under  paragraph  829,  supra, 
providing  that  "the  precise  time  at  which  the  offense  was  com- 
mitted need  not  be  stated  in  the  indictment,  but  it  may  be  alleged 
to  have  been  committed  any  time  before  the  finding  thereof,  except 
where  the  time  is  a  material  ingredient  in  the  offense,"  an  indict- 
ment for  unlawfully  branding  cattle,  charging  that  the  offense  was 
committed  on  or  about  the  first  day  of  March,  1901,  and  before 
the  finding  of  the  indictment,  is  sufficient,  time  not  being  a  material 
ingredient  in  the  offense. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima.  George 
E.  Davis,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

A.  Orfila,  for  Appellant. 

C.  F.  Ainsworth,  Attorney-General,  for  Respondent. 
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DOAN,  J. — Juan  Ortega,  the  defendant  in  the  lower  court, 
and  appellant  herein,  was  indicted  on  the  eleventh  day  of 
October,  A.  D.  1901,  for  violation  of  section  969  of  the  Penal 
Code  of  Arizona  of  1887,  charged  with  branding  with  a 
brand,  not  the  recorded  brand  of  the  owner,  twelve  head 
of  neat  cattle,  the  property  of  Sabino  Otero,  with  intent  to 
convert  the  said  twelve  head  of  neat  cattle  to  his  own  use, 
said  neat  cattle  alleged  in  the  indictment  to  be  worth  one 
hundred  and  fifty  dollars.  Upon  this  indictment  the  defend- 
ant was  arrested,  and  on  his  plea  of  not  guilty  was  tried  and 
convicted.  A  motion  for  a  new  trial  was  denied,  and  the 
court  thereupon  adjudged  the  defendant  to  be  guilty,  and 
on  the  twentieth  day  of  November,  A.  D.  1901,  sentenced  him 
to  imprisonment  in  the  territorial  prison  for  the  term  of  one 
year  from  that  date.  From  this  judgment  and  sentence  he 
appeals. 

There  is  no  statement  of  facts,  bill  of  exceptions,  or  trans- 
cript of  the  evidence  presented  in  this  case,  and  the  appeal  is 
sought  to  be  maintained  in  this  court  by  the  production  of  a 
copy  of  the  record,  as  provided  by  section  1048  of  the  Penal 
Code  of  Arizona  of  1901.  Nothing  appearing  in  the  record 
indicates  any  error  in  the  denial  of  such  motion,  or  fur- 
nishes any  data  to  enable  this  court  to  review  the  action  of 
the  lower  court  thereon. 

The  only  question  presented  in  this  case  by  the  record  and 
the  appellant's  brief  is  the  suflSciency  of  the  indictment.  The 
indictment,  omitting  the  heading,  is  as  follows:  '*Juan  Or- 
tega is  accused  by  the  grand  jury  of  Pima  County,  territory 
of  Arizona,  by  this  indictment,  found  on  the  10th  day  of 
October,  A.  D.  1901,  of  the  crime  of  felony,  committed  as 
follows,  to  wit:  The  said  Juan  Ortega,  on  or  about  the  1st 
day  of  March,  A.  D.  1901,  and  before  the  finding  of  this 
indictment,  at  the  county  of  Pima,  territory  of  Arizona,  did 
then  and  there  willfully,  unlawfully,  and  feloniously  brand 
and  mark,  and  cause  to  be  branded  and  marked,  with  the 
following  brand,  to  wit,  J  0,  said  brand  not  being  the  re- 
corded brand  of  Sabino  Otero,  the  true  owner  thereof,  twelve 
head  of  neat  cattle,  the  personal  property  of  Sabino  Otero, 
and  theretofore  branded  with  the  following  brand,  to  wit, 
S  0,  said  last-mentioned  brand  being  the  duly  recorded  brand 
of  Sabina  Otero;  and  the  said  Juan  Ortega  did  then  and 
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there,  by  so  branding,  as  aforesaid,  the  cattle  aforesaid,  de- 
face, alter,  and  obliterate  the  said  recorded  brand  of  the  said 
Sabino  Otero  so  upon  said  cattle  as  aforesaid,  with  the  intent 
upon  the  part  of  him,  the  said  Juan  Ortega,  to  feloniously 
convert  to  his  own  use  the  said  twelve  head  of  neat  cattle, 
said  cattle  then  and  there  being  of  the  value  of  $150  lawful 
money  of  the  United  States ;  contrary  to  the  form,  force,  and 
effect  of  the  statute  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  territory  of  Arizona." 
The  appellant  calls  the  attention  of  this  court  to  three  alleged 
defects  in  the  indictment:  1.  That  it  joins  two  different  of- 
fenses in  one  count, — that  it  charges  that  the  defendant  did 
** brand  and  mark,"  and  also  in  the  same  count  that  he  did 
**by  so  branding  .  .  .  deface,  alter,  and  obliterate  the  said 
recorded  brand";  2.  That  the  indictment  does  not  state  that 
the  defendant  branded  and  marked  the  cattle  with  intent  to 
convert  the  same  to  his  own  use ;  and  3.  That  the  indictment 
does  not  state  the  precise  time  when  the  offense  was  committed. 
Section  969  of  the  Penal  Code  of  Arizona  of  1887,  with  a 
violation  of  which  the  defendant  is  charged,  declares  any 
person  to  be  guilty  of  a  felony  **who  shall  brand  and  mark 
or  cause  to  be  branded  or  marked  with  his  brand  or  any  other 
brand,  not  the  recorded  brand  of  the  owner,  any  animal  being 
the  property  of  another,  or  who  shall  efface,  deface,  or  ob- 
literate any  brand  or  mark  upon  any  animal  with  intent  to 
feloniously  convert  the  same  to  his  own  use."  Sections  824 
and  826  of  the  Penal  Code  of  Arizona  of  1901  provide  as 
follows:  Section  824:  **The  indictment  must  contain,  1st, 
the  title  of  the  action.  .  .  .  2d,  a  statement  of  the  acts  con- 
stituting the  offense  in  ordinary  and  concise  language  and  in 
such  a  manner  as  to  enable  a  person  of  common  understand- 
ing to  know  what  is  intended."  Section  826:  **The  indict- 
ment must  be  direct  and  certain  as  it  regards :  1st.  The  party 
charged.  2d.  The  offense  charged.  3d.  The  particular  cir- 
cumstances of  the  offense  charged  when  they  are  necessary  to 
constitute  a  complete  offense."  In  the  indictment  in  this 
case  the  statement,  in  the  description  of  the  cattle  on  which 
the  offense  was  committed,  that  they  had  been  **  theretofore 
branded  ...SO,  the  duly  recorded  brand  of  said  Sabino 
Otero,"  was  unnecessary,  and  could  well  have  been  omitted. 
Its  employment,  however,  rendered  proper,  if  not,  indeed, 
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necessary,  the  allegation  that  the  defendant  did  **by  so  brand- 
ing as  aforesaid  the  cattle  aforesaid,  deface,  alter,  and  oblit- 
erate the  said  recorded  brand,''  as  a  further  descriptive 
statement  of  **the  acts  constituting  the  offense"  and  **the 
particular  circumstances  of  the  offense  charged."  While  the 
details  of  the  act  constituting  the  offense  and  the  attending 
circumstances  are,  perhaps,  set  out  with  needless  particular- 
ity, the  indictment  charges  only  one  offense,  and  substan- 
tially conforms  to  the  requirements  of  sections  824,  825,  and 
826  of  the  Penal  Code  of  Arizona. 

The  text  of  the  indictment  fully  answers  the  second  objec- 
tion in  the  words  (which  must  have  escaped  the  eye  of  the 
counsel  for  appellant)  **with  the  intent  on  the  part  of  him, 
the  said  Juan  Ortega,  to  feloniously  convert  to  his  own  use 
the  said  twelve  head  of  neat  cattle." 

Third.  The  appellant  urges  that  ''charging  that  the  of- 
fense was  committed  on  or  about  a  certain  day  has  been  uni- 
formly held  to  be  indefinite,  and  fatal  upon  demurrer  or 
motion  to  quash";  and  cites  authorities.  That  is  true  at  com- 
mon law,  and  under  statutes  that  require  a  definite  time  to 
be  charged  in  the  indictment,  but  does  not  avail  in  the  case 
at  bar,  for  two  reasons :  First,  the  record  discloses  no  motion 
to  quash,  and  this  was  not  urged  as  ground  for  demurrer  in 
the  lower  court,  although  the  demurrer  as  presented  in  the 
record  was  based  on  six  several  grounds,  specifically  set  out, 
other  than  the  one  urged  here;  second,  the  offense  charged  is 
strictly  a  statutory  offense,  and  section  829  of  the  Penal  Code 
of  Arizona  of  1901  provides:  ''The  precise  time  at  which  the 
offense  was  committed  need  not  be  stated  in  the  indictment, 
but  it  may  be  alleged  to  have  been  committed  any  time  before 
the  finding  thereof,  except  where  the  time  is  a  material  ingre- 
dient in  the  offense."  In  this  case  it  is  not  contended  that 
the  time  is  a  material  ingredient  in  the  offense.  The  indict- 
ment alleges  that  the  offense  was  committed  on  or  about  the 
first  day  of  March,  A.  D.  1901,  and  before  the  finding  of  the 
indictment,  and  the  record  discloses  that  this  was  within  the 
time  in  which  an  action  may  be  commenced  therefor.  This 
provision  of  our  statute  was  taken  from  the  California  stat- 
ute, and  would  be  governed  by  the  interpretation  given  it  by 
the  courts  of  last  resort  in  that  state.  This  same  statute  is 
also  adopted  by  the  states  of  Washington,  Montana,  and  Kan- 
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sas.  In  all  these  states  it  is  uniformly  held  in  eases  such  as 
the  one  at  bar  that  the  allegation  in  an  indictment  that  the 
offense  was  committed  on  or  about  a  day  specified  in  the 
indictment  and  before  the  finding  thereof  is  sufficient.  Peo- 
ple V.  Littlefield,  5  Cal.  355;  State  v.  Thompson,  10  Mont. 
549,  27  Pac.  349;  People  v.  Bidleman,  104  Cal.  608,  38  Pac. 
502;  State  v.  Williams,  13  Wash.  335,  43  Pac.  15;  State  v. 
Harp,  31  Kan.  496,  3  Pac.  Rep.  432. 

An  examination  of  the  record  disclosing  no  error  which  will 
warrant  a  reversal  of  the  case,  the  judgment  of  the  lower 
court  is  affirmed. 

Street,  C.  J.,  and  Sloan,  J.,  concur. 


[Criminal  No.  157.    Filed  March  18,  1902.] 
[68  Pac.  540.] 

LAFE  GIBSON,  Defendant  and  Appellant,  v.  TERRITORY 
OP  ARIZONA,  Plaintiff  and  Respondent. 

1.  Criminal  Law — ^Mubdeb — Corpus  Delicti — Evidence — Circumstan- 

tial— Sufficiency. — Defendant  knocked  decedent  down  with  a  ball- 
club  and  then  struck  him  over  the  head.  Decedent  then  succeeded 
in  getting  into  his  wagon  and  drove  about  two  miles,  parties  along 
the  waj  seeing  blood  on  his  face  and  head.  The  affray  occurred 
about  four  p.  m.  of  October  23d,  and  the  following  morning  de- 
cedent was  found  near  the  roadside  in  a  dying  condition,  and 
thereafter  and  within  twenty-four  hours  of  the  assault  died.  There 
was  a  dent  along  the  side  of  his  head  and  another  in  the  back 
of  it.  There  was  a  conflict  of  evidence  as  to  whether  defendant  struck 
decedent  two  or  three  times.  Held,  that  the  evidence  was  sufficient 
to  establish  the  death  of  decedent  and  the  criminal  agency  of  the 
defendant  as  the  cause  thereof. 

2.  Same — Trial — Argument — Improper  Remarks  of  Counsel — Harm- 

less Error. — A  remark  of  counsel  for  the  prosecution  in  his  open- 
ing argument— i.  e.  ''Look  at  the  defendant's  face  and  see  that 
he  is  a  murderer" — is  not  prejudicial  to  the  defendant  where  the 
court  upon  objection  thereto  admonishes  the  offending  counsel  that 
his  argument  must  be  confined  to  the  evidence  in  the  case,  that 
such  a  reference  to  the  defendant  is  improper  and  must  not  be 
indulged  in,  and  also  instructs  the  jury  not  to  consider  the  reference. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Graham. 
F.  M.  Doan^  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Edwards  &  McFarland,  for  Appellant. 

C.  F.  Ainsworth,  Attorney-General,  for  Respondent 

DAVIS,  J. — The  appellant,  Lafe  Gibson,  was  tried  at  the 
April  term,  1901,  of  the  district  court  of  Graham  County, 
upon  an  indictment  charging  him  with  the  murder  of  one 
Bacilio  Martinez.  He  was  convicted  of  manslaughter,  and 
sentenced  to  a  term  of  seven  years  in  the  territorial  prison. 
He  appeals  from  the  judgment  of  conviction  and  from  the 
order  denying  his  motion  for  a  new  trial. 

It  is  first  urged  upon  us  that  the  verdict  is  not  supported 
by  the  evidence,  in  this:  that  the  corpus  delicti  has  not  been 
proved.  We  are  convinced  that  the  appellant's  contention 
in  this  regard  is  without  merit.  It  appears  from  the  evi- 
dence that  on  the  twenty-third  day  of  October,  1900,  at  the 
village  of  Eden,  the  appellant  and  several  younger  boys  were 
engaged  in  playing  baseball,  when  the  deceased  drove  up 
near  them  with  a  two-horse  wagon,  and  called  for  some  one 
to  come  to  where  he  had  stopped  his  team  in  the  public  road. 
The  appellant  and  two  or  three  others  went  to  the  roadside  to 
inquire  of  Martinez  what  he  desired,  whereupon  the  latter 
handed  to  appellant  a  piece  of  paper,  with  a  few  words  in- 
distinctly written  upon  it.  Martinez  was  a  Mexican,  but 
could  speak  broken  English.  When  the  appellant  attempted 
to  unfold  and  look  at  the  paper,  Martinez  told  him  not  to  do 
so,  and  for  some  cause  sought  to  regain  possession  of  it.  The 
appellant  handed  him  back  the  paper,  and  told  him  to  go  on. 
Angry  and  abusive  words  passed  between  the  two,  when  the 
appellant  struck  the  horses  with  a  willow  switch,  and  started 
them  moving.  Martinez  quickly  stopped  the  team,  jumped 
down  from  his  wagon,  and  attempted  to  pick  up  a  rock  lying 
beside  it  The  appellant  hit  him  with  a  ball  club  as  he  made 
for  the  rock.  He  struck  Martinez  on  the  body,  and  knocked 
him  to  his  knees.  As  the  deceased  was  endeavoring  to  get  to 
his  feet,  appellant  struck  him  another  blow  on  the  head.  There 
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is  some  conflict  on  the  point  as  to  whether  Martinez  received 
two  blows  or  three.  The  testimony  of  four  eye-witnesses, 
however,  is  conclusive  of  the  fact  that  once,  at  least,  he  was 
violently  struck  upon  the  head  with  the  ball  club.  Despite 
his  injuries,  Martinez  succeeded  in  getting  into  his  wagon  and 
driving  away.  He  traveled  in  all  a  distance  of  two  miles 
after  the  difficulty.  Parties  along  the  way  observed  some 
blood  upon  his  head  and  face.  The  aflPray  occurred  about 
four  o'clock  on  the  evening  of  October  23d.  At  about  ten 
o'clock  on  the  following  morning  Martinez  was  found  near 
the  roadside,  in  a  dying  condition.  His  head  and  clothing 
were  bloody.  There  was  a  dent  along  the  side  of  his  head 
and  another  in  the  back  of  it.  His  death  occurred  between 
three  and  four  o'clock  on  the  afternoon  of  October  24th, 
within  twenty-four  hours  after  he  had  received  the  injuries 
at  the  hands  of  the  appellant.  There  was  no  physician,  and 
no  autopsy  was  held.  These  were  the  material  facts  in  the 
case,  and  we  think  they  sufficiently  establish  (1)  the  death  of 
Bacilio  Martinez  and  (2)  the  criminal  agency  of  the  appel- 
lant as  the  cause  thereof.  The  first  element  of  the  corpus 
delicti  was  proved  by  direct  evidence  beyond  any  controversy. 
That  death  was  produced  by  the  criminal  act  of  the  appellant 
there  was  strong  presumptive  evidence.  There  was  the  proof 
of  facts  and  circumstances  from  which  the  criminal  agency 
could  be  justly  inferred.  The  law  permits  it  to  be  so  estab- 
lished, for^as  observed  by  an  eminent  jurist,  *' until  it  pleases 
Providence  to  give  us  means  beyond  those  our  present  facil- 
ities afford  of  know^ing  things  which  occur  in  secret,  we  must 
act  on  presumptive  proof,  or  leave  the  worst  crimes  go  un- 
punished." 

The  remaining  assignment  of  error  is  based  upon  the  al- 
leged prejudicial  remark  of  counsel  for  the  prosecution  in  his 
opening  argument  to  the  jury,  when,  referring  to  appellant's 
personal  appearance,  he  said:  **Look  at  the  defendant's  face 
and  see  that  he  is  a  murderer!"  Counsel  for  the  appellant 
objected  to  this  language  at  the  time,  as  calculated  to  preju- 
dice the  jury  against  their  client,  whereupon  the  court  ad- 
monished the  offending  counsel  that  his  argument  must  be 
confined  to  the  evidence  in  the  case,  and  that  such  reference 
to  the  defendant  was  improper,  and  must  not  be  indulged 
in.    The  court  also  promptly  instructed  the  jury  not  to  con- 
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sider  the  reference  which  had  been  made  by  counsel  to  the 
defendant.  Manifestly,  counsel  exceeded  the  limits  of  proper 
argument  in  thus  reproaching  the  accused ;  but  we  think,  after 
all,  the  offense  was  chiefly  against  the  dignity  of  the  court, 
and  of  that  decorum  which  should  always  be  observed  by 
counsel  in  a  court  of  justice.  It  is  doubtful  whether  such 
misconduct  would,  under  any  circumstances,  be  of  aid  to  the 
prosecution,  and  it  would  generally  have  the  effect  to  create 
sympathy  for  the  defendant.  In  the  present  case,  however, 
if  the  objectionable  remark  could,  in  itself,  have  been  ca- 
pable of  any  possible  influence  against  a  fair  and  impartial 
trial,  its  effect  must  have  been  entirely  neutralized  by  the 
action  of  the  court  in  reproving  counsel  for  the  expression, 
and  directing  the  jury  not  to  consider  it.  We  cannot  any 
more  assume  that  the  jury  disregarded  this  instruction  than 
we  could  assume  that  it  considered  evidence  which  had  been 
ordered  stricken  out.  The  record  convinces  us  that  the 
motion  for  a  new  trial  was  properly  overruled,  and  the  judg- 
ment of  the  district  court  will  be  affirmed. 

Street,  C.  J.,  and  Sloan,  J.,  concur. 


[CMminal  No.  162.    Filed  March  19,  1902.] 
[68  Pac.  546.] 

I.  L.  QUALET,  Defendant  and  Appellant,  v.  TERRITORY 
OF  ARIZONA,  Plaintiff  and  Respondent. 

1.  Criminal  Law — Corporation — OrFicsR  Falsifying  Books — ^Indict- 
ment —  SuPFiciENCY  —  DupuciTY  —  Eev.  Stats.  Abiz.  1887,  Pen. 
Code,  Par.  881,  Cited. — ^Under  paragraph  881,  supra,  providing  for 
the  punishment  of  anj  ofScer  of  a  corporation  who,  with  intent 
to  defraud  said  corporation  or  its  stockholders,  destroys,  alters, 
mutilates,  or  falsifies  any  of  the  books,  papers,  writing,  or  securities 
of  said  corporation,  an  indictment  charging  that  defendant  did 
' '  alter,  mutilate,  and  falsify  and  cause  to  be  altered,  mutilated,  and 
falsified  a  book  in  writing '^  belonging  to  said  corporation,  and 
then  setting  out  the  one  alteration  complained  of,  is  good,  it  being 
unnecessary  to  state  the  name  of  the  person  whom  the  defendant 
eaufled  to  alter  the  record.     While  it  may  have  been  unnecessary 
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to  have  charged  the  offense  as  having  been  done  and  caused  to 
be  done  bj  the  defendant,  the  language  used,  taken  in  connection 
with  its  context,  is  not  open  to  the  objection  that  two  offenses  are 
therein  charged. 

2.  Same— Trial — Charge  to  Jury— Setting  Out  Whole   Statute — 

Specific  Charge — Bev.  Stats.  Ariz.  1887,  Pen.  Code,  Par.  881, 
Cited. — Upon  the  trial  of  a  defendant,  president  of  a  corporation, 
charged  with  falsifying  its  records  in  violation  of  paragraph  881, 
supra,  an  instruction  to  the  jury  setting  out  the  entire  statute  is 
not  erroneous  where  the  court  elsewhere  in  its  charge  specifically 
stated  to  the  jury  the  precise  charge  made  against  the  defendant 
in  the  indictment. 

3.  Same — Evidence — ^Admissibility — Other  Acts — Good  Faith  —  Mo- 

tive— Rev.  Stats.  Ariz.  1887,  Pen.  Code,  Par.  881,  Cited.— Upon 
the  trial  of  a  defendant  charged  with  having  falsified  the  records 
of  the  corporation,  of  which  he  was  an  officer,  in  violation  of  para- 
graph 881,  supra,  evidence  of  alterations  and  erasures  in  part  of 
the  record  other  than  charged  in  the  indictment  is  admissible  as 
bearing  upon  the  good  faith  of  defendant  and  tending  to  establish 
the  motive  on  his  part  for  the  commission  of  the  offense  charged. 

4.  Same — Same — Impeachment — Harmless  Error — Snead  v.  Tietjen, 

3  Ariz.  195,  Followed. — ^While  it  may  have  been  erroneous  for  the 
court  to  have  sustained  objections  to  questions  asked  by  defendant's 
counsel,  seeking  to  lay  the  foundation  for  impeachment,  as  to  prior 
conversations  by  the  witness,  such  error  is  harmless  where  the  record 
fails  to  disclose  that  defendant  offered  any  impeaching  testimony 
as  to  such  prior  conversations. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Graham. 
F.  M.  Doan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

W.  C.  McFarland,  and  J.  M.  McCullom,  for  Appellant. 

C.  F.  Ainsworth,  Attorney-General,  for  Respondent 

SLOAN,  J. — The  appellant  was  indicted,  tried,  and  con- 
victed for  the  violation  of  paragraph  881  of  the  Penal  Code. 
The  charging  part  of  the  indictment  reads  as  follows:  **I. 
L.  Qualey  is  accused  by  the  grand  jury  of  the  county  of 
Graham,  territory  of  Arizona,  duly  impaneled  and  sworn, 
by  this  indictment,  found  this  5th  day  of  October,  A.  D.  1900, 
of  the  crime  of  felony,  committed  as  follows:   The  said  I.  L. 
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Qualey,  who  was  then  and  there  an  oflScer  of  a  corporation, 
to  wit,  president  and  director  of  the  Arizona  and  Boston 
Copper  Mining  Company,  a  corporation  created,  organized, 
and  existing  under  and  by  virtue  of  the  laws  of  the  said  terri- 
tory of  Arizona,  on  or  about  the  28th  day  of  February,  A.  D. 
1900,  and  before  the  finding  of  this  indictment,  at  the  county 
of  Graham  and  territory  of  Arizona,  did  then  and  there,  as 
said  of&cer  of  said  corporation,  and  while  acting  as  such 
officer  of  said  corporation,  willfully,  knowingly,  and  feloni- 
ously alter,  mutilate,  and  falsify,  and  cause  to  be  altered, 
mutilated,  and  falsified,  a  book  in  writing  belonging  to  said 
corporation,  to  wit,  the  ledger  of  the  said  Arizona  and  Boston 
Copper  Mining  Company,  by  erasing  and  altering  the  figures 
* 2,515.63'  after  the  following  words,  'a/c  C.  A.  Qualey,'  on 
page  37  of  said  ledger,  and  falsify  the  same  by  writing  and 
substituting  in  lieu  thereof  the  figures  *  $50.00,'  with  intent 
then  and  there  to  defraud  said  corporation  and  the  stock- 
holders thereof."  It  is  objected  that  the  indictment  is  bad 
for  two  reasons:  1.  That  the  name  of  the  party  whom  de- 
fendant caused  to  alter,  mutilate,  and  falsify  the  record  in 
question  was  not  stated;  and  2.  For  the  reason  that  the  in- 
dictment stated  two  offenses. 

Upon  the  first  ground  appellant  cites  the  case  of  United 
States  V.  Simmons,  96  U.  S.  360,  24  L.  Ed.  819.  The  indict- 
ment in  the  Simmons  case  charged  that  the  defendant  ''did 
knowingly  and  unlawfully  cause  and  procure  to  be  used  a 
still,"  etc.  The  court  held  the  indictment  insufficient  in  the 
following  language:  ** Since  the  defendant  was  not  charged 
with  using  the  still,  boiler,  and  other  vessels  himself,  but  only 
in  causing  and  procuring  some  one  else  to  use  them,  the  name 
of  that  person  should  have  been  given.  It  was  neither  im- 
practicable nor  unreasonably  difficult  to  have  done  so.  If 
the  name  of  such  person  was  unknown  to  the  grand  jurors, 
the  fact  should  have  been  stated  in  the  indictment."  In  this 
case  the  charge  is  that  the  defendant  did  ''alter,  mutilate, 
and  falsify,  and  cause  to  be  altered,  mutilated,  and  falsified, 
a  book  in  writing."  The  distinction  between  the  two  indict- 
ments is  obvious.  In  the  one  the  defendant  was  not  charged 
with  any  act  of  participation  in  the  offense.  In  the  latter 
this  distinctly  appears  from  the  allegations  of  the  indictment. 
Again,  a  reading  of  the  indictment  discloses  that  but  one 
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alteration  is  complained  of.  The  allegation  that  the  defend- 
ant altered  and  caused  to  be  altered  the  book  in  question  can 
have  relation  to  but  one  act  of  alteration.  In  a  sense,  one  who 
does  a  thing  causes  it  to  be  done. .  While  it  may  have  been 
unnecessary  to  have  charged  the  offense  as  having  been  done 
and  caused  to  be  done  by  the  defendant,  the  language  used, 
taken  in  connection  with  its  context,  is  not  open  to  the  objec- 
tion that  two  offenses  are  therein  charged. 

The  court,  in  its  charge  to  the  jury,  stated  the  fuU.  con- 
tents of  paragraph  881,  under  which  the  indictment  was 
framed.  It  is  urged  that  this  was*  error,  because  certain  parts 
of  section  881  pertain  to  kindred  offenses  not  embraced  in 
the  indictment.  We  do  not  regard  this  as  error,  inasmuch  as 
the  court  elsewhere  in  its  charge  specifically  stated  to  the 
jury  the  precise  charge  made  against  the  defendant  in  the 
indictment,  and  the  jury  could  not  have  been  misled,  pre- 
suming them  to  have  had  ordinary  intelligence. 

A  number  of  errors  are  assigned  raising  questions  as  to  the 
correctness  of  the  court's  rulings  in  the  admission  or  rejection 
of  evidence.  Some  of  these  we  have  already  disposed  of  in 
passing  upon  the  suflBeiency  of  the  indictment.  Others  are 
not  of  sufficient  importance  to  be  considered. 

It  is  assigned  as  error  that  the  court,  over  objection,  per- 
mitted the  witness  A.  E.  Nelson,  an  expert  bookkeeper,  called 
on  behalf  of  the  territory,  to  testify  as  to  certain  erasures 
and  substitutions  on  another  page  of  the  book  in  which  the 
alteration  complained  of  appears.  This  evidence  clearly  bore 
upon  the  question  of  good  faith  of  the  defendant  in  making 
the  alteration  complained  of,  and  tended  to  establish  the 
motive  on  his  part  for  the  commission  of  the  offense  charged, 
and  we  think  was  admissible.  The  defendant  sought  to  lay 
the  foundation  for  the  impeachment  of  this  witness  by  ask- 
ing him  the  following  question:  **Q.  Did  you  have  a  con- 
versation with  Mr.  Birdno  in  the  store  of  Mr.  Soto,  that  all 
you  wanted  to  do  was  to  get  him  indicted?''  The  objection 
to  this  question  was  put  upon  the  ground  that,  the  testimony 
of  the  witness  being  wholly  of  an  expert  character,  he  was 
not  subject  to  impeachment  in  the  manner  indicated  by  the 
question.  While  we  do  not  think  the  objection  was  well  taken, 
the  record  fails  to  disclose  that  the  defendant  followed  up  his 
question  by  any  effort  to  introduce  the  testimony  of  Birdno, 
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or  of  any  one  else,  as  to  whether  the  statement  indicated  by 
the  question  was  or  was  not  made  by  the  witness.  The  cause 
ought  not  to  be  reversed  because  a  question  of  this  sort  was 
ruled  out  by  the  court,  unless  the  record  discloses  some  effort 
to  produce  the  impeaching  evidence,  or  unless  it  is  proffered 
in  such  a  way  as  to  make  it  probable  that  such  evidence  was 
available.  For  aught  that  appears  in  the  record,  counsel  for 
the  defendant  may  have  simply  put  the  question  with  no 
intent  of  introducing  impeaching  evidence  of  the  character 
indicated,  no  matter  how  the  question  may  have  been  an- 
swered by  the  witness.  It  is  no  answer  to  this  that,  the  court 
having  ruled  the  question  inadmissible,  the  foundation  for  the 
introduction  of  the  testimony  of  the  impeaching  witness  was 
not  laid,  and  therefore  it  would  have  been  idle  to  have  prof- 
fered it.  The  objection  having  been  made  by  the  territory 
to  the  question  tending  to  lay  the  foundation  for  the  intro- 
duction of  such  evidence,  the  territory  could  not  have  been 
heard  to  raise  the  objection  that  such  foundation  was  not  laid. 
We  think  counsel  for  the  defendant  should  either  have  stated 
that  he  expected  to  impeach  the  witness  in  the  manner  indi- 
cated by  the  question  either  by  the  answer  of  the  witness  or 
by  other  evidence,  or  have  made  proffer  of  such  evidence; 
and  the  failure  to  do  either  must  be  taken  as  showing  that  the 
error  of  the  court  was  harmless.  A  slight  consideration  will 
show  the  necessity  for  this.  Were  this  cause  reversed  and  a 
new  trial  granted  for  the  reason  assigned,  there  is  no  show- 
ing in  the  record  indicating  that  the  witness  would  or  could 
be  impeached  in  the  manner  indicated  by  the  question  ex- 
cluded by  the  court.  The  rule  is  stated  in  Snead  v.  Tietjen, 
3  Ariz.  195,  24  Pac.  324. 

We  find  no  error  in  the  record  sufficient  to  reverse  the 
cause,  and  the  judgment  of  the  court  below  is  therefore  af- 
firmed. 

Street,  C.  J.,  and  Davis,  J.,  concur. 

VIII  Aria.— 4 
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[Civil  No.  762.    Filed  March  19,  1902.] 
[68  Pac.  532.] 

PRESLEY  D.  MOTES,  Plaintiff  and  Appellant,  v.  GILA 
VALLEY,  GLOBE  AND  NORTHERN  RAILWAY 
COMPANY,  a  Corporation,  Defendant  and  Appellee. 

1.  Limitations  —  Injuries  to  Person — Pleading — Amendment — New 
Cause  op  Action — Departure — Rev.  Stats.  Ariz.  1887,  Par.  2309, 
Cited. — The  Revised  Statutes  of  Arizona  of  1887  (par.  2309)  pro- 
vide that  actions  for  injuries  done  to  the  person  of  another  shall 
be  commenced  and  prosecuted  within  one  jear  after  the  cause  of 
action  shall  have  accrued.  Plaintiff,  on  behalf  of  his  minor  son, 
brought  an  action  against  defendant  to  recover  damages  for  personal 
injury.  More  than  a  year  after  the  in  jury,  plaintiff  amended  his 
complaint,  making  the  action  one  for  his  own  benefit.  Held,  that 
the  amended  complaint  was  such  a  departure  from  the  original 
complaint  as  to  state  a  new  and  different  cause  of  action,  and, 
being  filed  more  than  one  year  after  the  injury  was  received,  from 
which  it  was  alleged  the  damages  arose,  was  barred  by  the  statute, 
supra. 

Z.  Same — ^Depense — How  Raised^Demurrer — Contained  in  Answer — 
Rev.  Stats.  Ariz.  1887,  Pars.  734,  2328,  Construed. — The  Revised 
Statutes  of  Arizona  of  1887  (par.  2328)  provide  that  "the  laws 
of  limitation  of  this  territory  shall  not  be  made  available  to  any 
person  in  any  suit  in  any  of  the  courts  of  this  territory,  unless  such 
be  specially  set  forth  as  a  defense  in  his  answer.''  Paragraph  734, 
supra,  provides  that  "the  defendant  in  his  answer  may  plead  as 
many  several  matters,  whether  of  law  or  fact,  as  may  be  necessary 
for  his  defense. ' '  Held,  that  the  only  purpose  of  the  former  statute 
is  to  compel  defendant  to  specially  plead  the  statute  of  limitations; 
that  it  does  not  prohibit  the  pleading  of  the  statute  by  demurrer 
under  the  authority  of  the  latter  statute. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Graham. 
F.  M.  Doan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

John  McGowan,  and  J.  N.  Morrison,  for  Appellant. 

The  bar  of  the  statute  of  limitations  cannot  be  raised  by 
demurrer.    Rev.  Stats.  Ariz.  1887,  par.  2328. 

It  does  not  appear  on  the  face  of  either  the  original  or 
amended  complaint  that  one  year  had  elapsed  since  the  cause 
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of  action  accrued;  the  allegation  in  each  complaint  is  that 
the  injury  was  inflicted  **on  or  about"  the  seventh  day  of 
March,  1899.  Under  this  phrase,  evidence  would  be  admis- 
sible to  prove  that  the  injury  was  inflicted  and  the  cause  of 
action  accrued  even  six  months  later  than  the  7th  of  March, 
1899.  Therefore,  neither  of  these  complaints  would  be  de- 
murrable on  the  ground  that  the  statute  had  run,  even  under 
a  statute  making  such  limitation  a  ground  of  demurrer.  Dis- 
trict Tp,  of  Sidney  v.  Des  Moines  Ins.  Co.,  75  Iowa,  647,  36 
N.  W.  902 ;  Kansas  Pacific  By.  v.  McCormick,  20  Kan.  107. 

The  court  erred  in  sustaining  this  demurrer,  since  it  no- 
where appears  in  the  amended  complaint  when  the  original 
complaint  was  filed.  For  aught  that  appears  in  the  amended 
complaint,  the  original  may  have  been  filed  within  an  hour 
after  the  injuries  complained  of  were  received.  Beddington 
V.  Cornwall,  90  Cal.  49,  27  Pac.  40. 

On  demurrer  to  an  amended  complaint,  the  original  cannot 
be  referred  to.  Washer  v.  Bullitt  County,  110  U.  S.  558,  4 
Sup.  Ct.  249,  28  L.  Ed.  249 ;  Tompkins  v.  Hollister,  60  Mich. 
470,  27  N.  W.  651 ;  State  v.  Simpkins,  77  Iowa,  676,  42  N.  W. 
516;  Wells  V.  Applegate,  12  Or.  208,  6  Pac.  770. 

•  Frank  W.  Burnett,  for  Appellee. 

The  original  complaint  sets  up  a  permanent  injury  to  the 
minor,  the  father  suing  in  place  of  the  next  friend  or  guar- 
dian. The  amended  complaint  shows  for  the  first  time  loss 
of  minor's  services,  whereby  the  father  was  damaged. 

It  is  clear  that  these  are  two  distinct  actions  based  upon 
separate  causes  of  action.  A  judgment  on  the  original  com- 
plaint would  not  bar  the  action  set  up  in  the  amended  com- 
plaint, and  vice  versa.  Bogers  v.  Smith,  17  Ind.  323,  79  Am. 
Dec.  483 ;  Bliss  on  Code  Pleading,  29 ;  Horgan  v.  Pacific  Mills, 
158  Mass.  402,  35  Am.  St.  Rep.  504,  33  N.  E.  581 ;  Texas  and 
Pacific  By.  Co.  v.  Morin,  66  Tex.  225,  18  S.  W.  503;  Karr 
V.  Parks,  44  Cal.  46 ;  Dunkee  v.  Central  Pacific  B.  B.,  56  Cal. 
388,  38  Am.  Rep.  59. 

The  amendment  was  therefore  a  departure  from  the  orig- 
inal complaint,  and  cannot  relate  back  to  it  so  as  to  prevent 
the  bar  of  the  statute.  Buntin  v.  Chicago  etc.  By.  Co.,  41 
Fed.  744;  Union  Pac.  By.  Co.  v.  Wyler,  158  U.  S.  285, 15  Sup. 
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Ct.  877,  39  L.  Ed.  985;  Neudecker  v.  Kohlberg,  81  N.  Y.  296; 
Van  Cott  V.  Prentiss,  104  N.  Y.  45,  10  N.  E.  257;  Hurst  v. 
Detroit  C,  By.  Co.,  84  Mich.  539,  48  N.  W.  44;  People  ex  rel. 
Oorman  v.  Judge,  27  Mich.  138;  Dudley  v.  Price's  Admr.,  10 
B.  Men.  84;  Whalen  v.  Gordon,  95  Fed.  305,  37  C.  C.  A.  70; 
Reed  v.  McConnel,  133  N.  Y.  425,  31  N.  E.  22;  Chicago  etc. 
By.  Co.  V.  Scanlan,  170  111.  106,  48  N.  E.  826;  City  of  Kansas 
V.  Hart,  60  Kan.  684,  57  Pac.  938;  Peiser  v.  Griffin,  125  Cal. 
9,  57  Pac.  690;  Atlanta  K.  and  N.  By.  Co.  v.  Hooper,  92  Fed. 
820,  35  C.  C.  A.  24. 

STREET,  C.  J.— On  the  6th  day  of  March,  1900,  Presley 
D.  Motes,  as  the  father  of  Presley  L.  Motes,  a  minor,  filed  a 
complaint  in  the  district  court  of  Graham  County  against  the 
appellee  to  recover  damages  for  injuries  received  by  Presley 
L.  Motes  on  the  seventh  day  of  March,  1899,  alleged  to  have 
been  inflicted  by  carelessness  of  appellee.  The  first  para- 
graph of  the  complaint  alleges  the  residence  of  the  parties; 
that  Presley  L.  Motes  is  a  minor,  and  plaintiff  is  his  father; 
and  that,  at  the  time  the  injury  was  inflicted,  Presley  L.  was 
engaged  in  the  occupation  of  carrying  the  United  States  mail 
from  the  post-oflSce  at  Central  to  the  train  of  appellee.  Para- 
graphs 2,  3,  and  4  allege  the  acts  of  carelessness  on  the  part 
of  appellee,  the  injuries  received,  and  the  status  of  the  ap- 
pellee. Paragraph  5  alleges  that,  by  reason  of  said  wrongs 
and  injuries  inflicted  upon  him  as  aforesaid,  said  minor,  Pres- 
ley L.  Motes,  is  and  has  been  injured  in  the  sum  of  three  thou- 
sand dollars,  and  prays  judgment  for  that  amount.  On  the 
5th  of  April,  1900,  plaintiff  amended  his  complaint,  and 
changed  the  first  paragraph  to  read  that,  at  the  time  when 
the  wrongs  and  injuries  were  inflicted  upon  Presley  L.  Motes 
by  the  defendant,  he  was  residing  with  plaintiff,  and  with 
plaintiff  *s  consent,  and  for  plaintiff  *s  use  and  benefit,  was, 
for  a  valuable  compensation,  engaged  in  the  occupation  of 
carrying  the  United  States  mail  from  the  post-oflSce  at  Cen- 
tral to  the  train  of  defendant;  and  also  changed  the  damage 
clause  to  read  that,  by  reason  of  said  wrongs  and  injuries 
inflicted  on  said  Presley  L.  Motes  as  aforesaid,  plaintiff  has 
been  and  is  damaged  in  the  sum  of  three  thousand  dollar?. 
To  the  amended  complaint  defendant  demurred,  among  other 
reasons,  **  because  said  amended  complaint  alleges  a  new  and 
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independent  cause  of  action  to  that  set  up  in  the  original  com- 
plaint, and  because  said  new  and  independent  cause  of  action 
alleged  in  said  amended  complaint  accrued  more  than  one 
year  prior  to  the  filing  of  said  amended  complaint,  and  ia 
therefore  barred  by  limitation,"  which  demurrer  the  district 
court  sustained;  and,  plaintiff  declining  to  amend,  final  judg- 
ment was  rendered  for  the  defendant. 

Paragraph  2309  of  the  Revised  Statutes  of  Arizona  of  1887, 
provides  that  actions  for  injuries  done  to  the  person  of  an- 
other shall  be  commenced  and  prosecuted  within  one  year 
after  the  cause  of  action  shall  have  accrued.  The  question 
for  this  court  to  determine  is,  does  the  amended  complaint 
state  a  new  cause  of  action,  so  as  to  amount  to  a  departure  t 
When  a  minor  child  has  received  an  injury  under  such  cir- 
cumstances that  another  is  liable  in  damages,  two  separate 
and  distinct  causes  of  action  exist, — one  in  favor  of  the  child, 
and  another  in  favor  of  the  parent  of  the  child,  for  a  loss  of 
services,  if  the  child  has  a  parent  entitled  to  his  services.  By 
the  first  complaint  it  will  be  seen  that  an  action  was  sought 
to  be  maintained  for  the  benefit  of  the  child,  Presley  L. 
Motes;  for  nowhere  in  the  original  complaint  is  there  any 
statement  that  the  father,  Presley  D.  Motes,  has  been  in  any 
way  damaged.  In  the  amended  complaint  the  plaintiff  seta 
up  the  right  to  the  services  of  the  child,  and  alleges  that  he 
(the  father  and  plaintiff)  has  been  damaged  in  the  sum  of 
three  thousand  dollars.  It  is  argued  by  the  appellant  that  there 
has  been  no  change  of  ^^ cause  of  action,"  and  he  says  that 
the  cause  of  action  set  up  in  the  amended  complaint  is  the 
same  cause  of  action  as  that  set  up  in  the  original  complaint 
As  he  claims,  "the  plaintiff's  right  and  defendant's  wrong 
thereto  being  the  only  essential  elements,  the  damages  and 
relief  logically  and  necessarily  follow."  In  making  amend- 
ments to  pleadings  there  may  be  a  departure,  not  only  from 
fact  to  fact,  but  from  law  to  law;  and,  while  it  may  be  true 
that  there  has  been  no  departure  in  the  amendment  offered 
by  the  plaintiff  from  fact  to  fact,  yet  it  must  be  plain  that 
there  has  been  a  departure  in  cause  of  action  from  law  to 
law;  that  is,  that  the  plaintiff  first  claimed  the  right  to  re- 
cover for  the  child  for  damages  to  the  child  on  a  cause  of 
action  in  favor  of  the  child,  while  in  his  amended  complaint 
he  seeks  to  recover  damages  for  himself  for  loss  of  services 
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of  the  child,  on  a  cause  of  action  which  arose  in  favor  of  him- 
self. While  each  cause  of  action  may  depend  upon  the  same 
facts  of  injury,  they  rest  upon  different  rights  in  law. 
Steph.  Plead.,  pp.  412,  413,.  says:  ** There  are  cases  in 
which  the  party  deserts  the  ground  in  point  of  fact  that  he 
had  first  taken.  But  it  is  also  a  departure  if  he  puts  the 
same  facts  on  a  new  ground  in  point  of  law."  Saund.  Plead. 
&  Ev.,  pp.  806,  807,  says:  **A  departure  in  pleading  is  said 
to  be  when  a  party  quits  or  departs  from  the  cause  or  de- 
fense which  he  has  first  made,  and  has  recourse  to  another. 
A  departure  may  be  either  in  the  substance  of  the  action  or 
defense,  or  the  law  on  which  it  is  founded."  In  Bigham 
V.  T allot,  63  Tex.  271,  it  is  said:  ''Where  a  party  declared 
upon  a  contract  under  which  he  claimed  as  assignee,  and 
amended  so  as  to  rest  on  a  contract  which  he  alleged  was 
made  directly  with  himself,  it  was  held  a  new  cause  of 
action."  If  the  amended  complaint  is  a  departure  from  the 
original,  it  must  be  treated  as  an  original  complaint  in  a  new 
cause  of  action,  and  hence  would  be  affected  by  the  statute  of 
limitations.  The  law  in  that  particular  is  discussed  and  stated 
in  Union  Pac,  Railway  Co.  v.  Wyler,  158  U.  S.  296-298,  15  Sup. 
Ct.  877,  39  L.  Ed.  983,  and  may  be  summarized  about  as  fol- 
lows :  The  general  rule  is  that  an  amendment  relates  back  to 
the  time  of  the  filing  of  the  original  petition,  so  that  the  run- 
ning of  the  statute  of  limitations  against  the  amendment  is 
arrested  thereby.  But  this  rule,  from  its  very  reason,  applies 
only  to  an  amendment  which  does  not  create  a  new  cause  of 
action.  The  principle  is  that,  as  the  running  of  the  statute 
is  interrupted  by  the  suit  and  summons,  so  far  as  the  cause 
of  action  then  propounded  is  concerned  it  interrupts  as  to  all 
matters  subsequently  alleged  by  way  of  amendment  which 
are  a  part  thereof.  But  where  the  cause  of  action  relied 
upon  in  an  amendment  is  distinct  from  that  originally  as- 
serted, the  reason  of  the  rule  ceases  to  exist,  and  hence  the 
rule  itself  no  longer  applies.  The  plaintiff  may  introduce 
a  new  cause  of  action  by  amendment;  but  such  amendment 
cannot  have  relation  to  the  commencement  of  the  suit,  so  as 
to  avoid  the  bar  of  the  statute  of  limitations,  if  the  statute 
would  operate  a  bar  to  a  new  suit  commenced  with  that  cause 
of  action  at  the  time  of  making  the  amendment.  When  the 
amendment  introduces  a  new  right  or  new  matter  not  within 
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the  lis  pendens  and  the  issue  between  the  parties,  if  at  the 
time  of  its  introduction  as  to  such  new  right  or  matter  the 
statute  of  limitations  has  operated  as  a  bar,  the.  defendant 
may  insist  upon  the  benefit  of  the  statute,  and  to  him  it  is  as 
available  as  if  the  amendment  were  a  new  and  independent 
suit 

It  is  asserted  by  the  appellant  that  the  bar  of  the  statute 
of  limitations  cannot  be  raised  by  demurrer  in  any  court  of 
justice  in  Arizona,  and  he  cites  paragraph  2328  of  the  Re- 
vised Statutes  of  Arizona  of  1887,  which  says: 

'*The  laws  of  limitation  of  this  territory  shall  not  be  made 
available  to  any  person  in  any  suit  in  any  of  the  courts  of 
this  territory,  unless  such  be  specially  set  forth  as  a  defense 
in  his  answer." 

We  do  not  regard  such  provision  as  an  inhibition  against 
pleading  the  statute  of  limitations  by  demurrer.  The  only 
purpose  of  such  statute  was  to  declare  that  the  right  which 
one  claimed  under  a  statute  of  limitations  should  be  specially 
pleaded,  and  could  not  be  taken  advantage  of  unless  it  was 
specially  pleaded.  Where  a  complaint  reveals  a  condition 
which  may  be  pleaded  as  a  defense,  such  defense  may  be 
pleaded  in  any  of  the  pleas  known  to  our  statute^ 

Paragraph  734  of  the  Revised  Statutes  of  Arizona  of  1887 
provides:  **The  defendant  in  his  answer  may  plead  as  many 
several  matters,  whether  of  law  or  fact,  as  may  be  necessary 
for  his  defense,  and  which  may  be  pertinent  to  the  cause; 
but  such  pleas  shall  be  stated  in  the  following  order  and  filed 
at  the  same  time." 

In  this  case  the  defendant  complied  with  the  statute,  in 
specially  pleading  the  statute  of  limitations  in  such  a  way  as 
to  permit  a  court  to  pass  upon  the  question ;  and,  being  raised 
so  as  to  give  the  court  the  right  to  determine  the  relevancy  of 
the  statute  of  limitations  to  the  facts  pleaded,  we  see  no  error 
in  his  exercising  that  jurisdiction;  and  we  agree  with  the 
court  that  the  amended  complaint  was  such  a  departure  from 
the  original  complaint  as  to  state  a  new  and  different  cause 
of  action,  and,  being  filed  more  than  one  year  after  the  injury 
was  received  from  which  it  was  alleged  the  damages  arose, 
the  district  court  properly  sustained  the  demurrer. 

The  judgment  of  the  district  court  is  affirmed. 

Sloan,  J.,  and  Davis,  J.,  concur. 
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[Civil  No.  772.    Filed  March  19,  1902.] 
[68  Pac  550.] 

ARIZONA  AND  NEW  MEXICO  RAILWAY  COMPANY, 
Defendant  and  AppeUant,  v.  ROBERT  NEVITT, 
Plaintiff  and  Appellee. 

L  BAHAOADS — INJTDSIXS  TO  PERSONS  ON  TRACK— EVIDENCX — NSOUGZNCX 

— Contributory  Nboligince — Questions  for  the  Jury. — ^Plaintiff 
and  other  emplojees  of  a  reduction  works  had  been  aceuBtomed 
for  many  jears  to  go  along  the  tracks  in  the  yard  of  the  defendant 
eompanj.  It  was  not  shown  that  the  defendant  had  given  anj 
consent  to  this  use  of  its  right  of  waj,  except  such  implied  consent 
as  might  be  inferred  from  its  suffering  this  use  to  be  made  without 
objection.  Plaintiff,  entering  upon  defendant 's  right  of  waj,  walked 
along  between  the  tracks  passing  a  switch,  where,  standing  immedi- 
atelj  over  the  frog,  was  an  engine,  with  one  car  coupled  in  front 
and  two  behind.  When  about  one  hundred  and  fifty  feet  north 
of  the  engine  and  cars,  plaintiff  glanced  back  and  saw  that  thej 
were  standing  still.  After  he  had  proceeded  about  one  hundred 
and  fifty  feet  farther,  he  was  knocked  down  by  the  car  attached  to 
the  rear  of  the  engine,  while  the  engine  was  making  what  is 
known  as  a  "fiying  switch."  The  wind  at  the  time  was  blowing 
from  the  power-house  of  the  reduction  works,  and  plaintiff  stated 
that  he  heard  no  bell  and  did  not  notice  the  noise  of  an  approaching 
train,  but  distinctly  remembered  hearing  the  noise  from  the  gas- 
engine  at  the  reduction  works.  Defendant's  rules  prohibited  the 
use  of  the  flying  switch  when  it  was  possible  to  avoid  it,  and 
when  it  was  necessary  to  use  it  great  caution  was  required.  Making 
a  flying  switch  requires  a  very  rapid  movement  of  the  engine. 
Plaintiff  was  an  old  railroad  man,  and  familiar  with  the  method  of 
making  the  flying  switch.  After  these  facts  had  been  proved, 
defendant  moved  to  instruct  the  jury  to  bring  in  a  verdict  for 
defendant,  which  motion  was  overruled.  Held,  that  regardless  of 
the  question  as  to  whether  plaintiff  was  upon  the  right  of  way  as  a 
licensee  or  a  mere  trespasser,  the  questions  of  defendant 's  negligence 
and  of  plaintiff 's  contributory  negligence  were  both  for  the  jury. 

2.  Appeal  and  Error — Cross-Appeal — ^Assignment  or  Cross-Error 
Necessary. — Objections  by  appellee  cannot  be  considered  without 
an  assignment  of  cross-error  unless  the  error  complained  of  appears 
upon  the  face  of  the  record. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  OrahanL 
F.  M.  Doan,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion. 
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From  the  standpoint  of  the  appellee,  he  was  only  a  licensee ; 
and  when  he  entered  upon  the  right  of  way  of  this  company 
to  walk  along  its  tracks  and  right  of  way  he  took  upon  him- 
self all  the  hazards  and  perils  incident  to  his  intrusion 
thereon.  The  railroad  company  had  a  right  to  shift  its  cars 
from  one  track  to  the  other  in  the  ordinary  operation  of  its 
business,  and  was  not  bound  to  modify,  delay,  postpone,  or 
otherwise  change  its  usual  methods  for  the  mere  convenience 
of  any  one  who  took  upon  himself  the  hazard  of  walking 
down  those  tracks.  Egan  v.  Montana  Central  By.  Co.,  24 
Mont.  569,  63  Pac.  831. 

No  duty  was  imposed  by  law  on  the  defendant  any  other 
or  greater  than  they  would  have  owed  to  a  naked  trespasser. 
Sweeney  v.  Railroad  Co.,  10  Allen,  368,  87  Am.  Dec.  644; 
Richards  v.  Chicago  Railway  Co.,  81  Iowa,  426,  47  N.  W.  63 ; 
Weldon  v.  Philadelphia  Railway  Co.,  2  Pen.  (Del.)  1,  43  Atl. 
156;  Settoon  v.  Texas  and  P.  Ry.  Co.,  48  La.  Ann.  807,  19 
South.  759. 

The  following  cases  hold  that  owners  of  private  property 
are  not  required  to  provide  against  danger  of  accident,  but 
of  course  could  not  wantonly  injure  any  one:  Sweeney  v. 
Old  Colony  R.  R.  Co.,  10  Allen,  373,  87  Am.  Dec.  644;  Hickey 
V.  Boston  L.  and  R.  Co.,  14  Allen,  429 ;  Philadelphia  etc.  R.  R. 
Co.  V.  Hummell,  44  Pa.  St.  375,  84  Am.  Dec.  457;  OUlis  v. 
Pennsylvania  R.  Co.,  59  Pa.  St.  129,  98  Am.  Dec.  317;  Fin- 
layson  v.  Chicago  B.  and  Q.  B.  Co.,  1  Dill.  579,  Fed.  Cas. 
No.  4793. 

A  railroad  company  is  bound  to  exercise  proper  care  to 
avoid  striking  a  trespasser  on  its  track  after  its  servants 
know  such  trespasser  is  in  danger,  but  the  company  is  not 
bound  to  keep  a  lookout  for  the  benefit  of  trespassers.  Scheff- 
ler  V.  Bailroad  Co.,  32  Minn.  518,  21  N.  W.  711;  Plam  v.  Bos- 
ton and  A.  B.  Co.,  157  Mass.  377,  32  N.  E.  356;  Brown  v. 
Lynn,  31  Pa.  St.  510,  72  Am.  Dec.  768;  Ishell  v.  New  York 
etc.  B.  B.  Co.,  27  Conn.  393,  71  Am.  Dec.  78;  Baltimore  Trac- 
tion Co.  V.  Wallace,  77  Md.  435,  26  Atl.  518;  Louisville  etc. 
B.B.  Co.  V.  Kellum's  Admx.,  14  Ky.  Law  Rep.  734,  21  S.  W. 
230;  Curry  v.  Chicago  etc.  B.  B.  Co.,  43  Wis.  665;  Hepfel  v. 
St.  Paid  etc.  By.,  49  Minn.  263,  51  N.  W.  1049;  Haden 
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V.   Sioux   City   etc.   R.   B.   Co.,   92   Iowa,   226,   60  N.   W. 
537. 

Edwards  &  McFarland,  for  Appellee. 

When  the  community  for  years  had  been  accustomed  to  use 
this  right  of  way  as  a  foot-path  without  objection,  the  rail- 
road company  is  chargeable  with  notice  of  such  usage;  at 
least,  its  consent  is  clearly  inferable.  In  such  cases  there 
arises  on  the  part  of  the  railroad  company  a  duty  to  use  all 
reasonable  care  and  diligence  to  prevent  injury  to  persons 
who  are  likely  to  be  on  its  right  of  way.  Hansen  v.  Southern 
Pacific  Co,,  105  Cal.  379,  38  Pac.  957 ;  Cahill  v.  Chicago  etc. 
By.  Co.,  74  Fed.  285,  20  C.  C.  A.  184;  Both  v.  Union  Depot 
Co.,  13  Wash.  525,  43  Pac.  641,  44  Pac.  253,  31  L.  R.  A.  855; 
You7ig  V.  Clark,  16  Utah,  42,  50  Pac.  832;  Barry  v.  New  York 
Cent.  etc.  B.  B.  Co.,  92  N.  Y.  289,  44  Am.  Rep.  377 ;  Byrne  v. 
New  York  Cent.  etc.  B.  B.  Co.,  104  N.  Y.  362,  58  Am.  Rep. 
512,  10  N.  E.  539 ;  Whalen  v.  Chicago  etc.  By.  Co.,  75  Wis. 
654 ;  Johnson  v.  Lake  Superior  etc.  Co.,  86  Wis.  64,  56  N.  W. 
161 ;  Connell  v.  Chesapeake  0.  By.  Co.,  22  Ky.  Law  Rep.  501, 
58  S.  W.  374;  Tutt  v.  Illinois  Cent.  By.  Co.,  104  Fed.  741, 
44  C.  C.  A.  320. 

The  testimony  showed  that  the  approaching  cars  had  no 
brakeman  upon  them;  that  no  warnings  were  given;  that  no 
means  were  taken  to  avoid  collisions  with  persons  who  might 
be  expected  to  be  found  upon  the  tracks  or  right  of  way  of 
the  appellant.  Under  such  circumstances,  it  was  proper  for 
the  jury  to  determine  whether  such  management  was  negli- 
gence. Mt.  Adams  etc.  Ry.  Co.  v.  Lowery,  74  Fed.  463,  20 
C.  C.  A.  596;  Travelers'  Ins.  Co.  v.  Bandolph,  78  Fed.  754, 
24  C.  C.  A.  305;  Thompson  y.  Northern  Pacific  By.  Co.,  93 
Fed.  384,  35  C.  C.  A.  357;  Bichardson  v.  Swift  &  Co.,  96  Fed. 
699,  37  C.  C.  A.  557;  Tutt  v.  Illinois  Cent.  By.  Co.,  104  Fed. 
741,  44  C.  C.  A.  320;  S.  C.  and  Pac.  By.  Co.  v.  Stout,  84  U.  S. 
657,  21  L.  Ed.  745;  Phcenix  Mutual  Life  Ins.  Co.  v.  Doster, 
106  U.  S.  30,  1  Sup.  Ct.  18,  27  L.  Ed.  65;  Jones  v.  East  Ten- 
nessee etc.  By.  Co.,  128  U.  S.  443,  9  Sup.  Ct.  118,  32  L.  Ed. 
^7S;  Chicago  B.  and  Q.  B.  B.  Co.  v.  Ounderson,  174  111.  495, 
51  N.  E.  708. 

SLOAN,  J. — Robert  Nevitt,  the  appellee  herein,  brought 
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suit  in  the  district  court  of  Graham  County  against  the  Ari- 
zona and  New  Mexico  Railway  Company,  a  corporation,  ap- 
pellant herein,  to  recover  damages  for  personal  injuries  al- 
leged to  have  been  received  by  him  by  being  struck  and 
knocked  down  by  a  train  belonging  to  and  being  operated  by 
said  railway  company  while  he  (appellee)  was  walking  be- 
tween two  tracks  upon  appellant's  right  of  way.  It  is 
charged  in  the  complaint  that  the  employees  of  appellant 
wantonly,  recklessly,  and  willfully,  and  without  giving  ap- 
pellee any  warning  whatever  of  the  approach  of  said  train, 
and  while  making  what  is  commonly  known  as  a  **  flying 
switch,"  ran  him  down,  and  inflicted  the  injuries  complained 
of.  It  is  shown  by  the  record  that  at  the  October,  1900,  term 
of  court  a  trial  of  the  action  was  had,  and  a  verdict  and  judg- 
ment rendered  against  the  appellant  in  the  sum  of  fifteen 
thousand  dollars.  A  motion  for  a  new  trial  was  made  by 
appellant,  which  was  granted.  Upon  the  new  trial  of  the 
action,  after  the  appellee  had  introduced  his  evidence,  the 
appellant  moved  the  court  to  instruct  the  jury  to  return  a 
verdict  for  it,  which  motion  was  by  the  court  overruled.  The 
case  then  went  to  the  jury  under  the  instructions  of  the  court, 
without  the  introduction  of  any  evidence  on  the  part  of  the 
appellant.  The  jury  rendered  a  verdict  against  the  appellant 
in  the  sum  of  three  thousand  dollars,  and  judgment  was 
thereupon  entered  thereon.  Appellant  moved  the  court  for 
a  new  trial,  which  motion  was  denied,  whereupon  this  appeal 
was  taken. 

Three  assignments  of  error  are  alleged  by  appellant.  Coun- 
sel for  appellant,  in  their  brief,  chose  to  discuss  questions 
raised  by  these  several  assignments  under  the  one  assignment 
that  the  court  erred  in  refusing  to  instruct  the  jury  to  re- 
turn verdict  for  appellant.  The  material  facts  put  in  evi- 
dence by  the  appellee  are  substantially  as  follows:  The  ap- 
pellant owns  and  operates  a  narrow-gauge  railroad  from  the 
town  of  Lordsburg,  in  New  Mexico,  to  and  beyond  the  town 
of  Clifton,  in  the  county  of  Graham,  in  this  territory.  It  was 
in  the  town  of  Clifton  that  the  accident  occurred,  and  near 
the  company's  depot  building,  and  within  the  railroad  yards 
at  that  place.  At  the  time  of  the  accident,  which  was  in  the 
early  morning,  the  plaintiff  was  going  from  his  house  in  the 
southern  portion  of  the  town  of  Clifton,  in  a  northerly  direc- 
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tion,  to  the  reduction  works  of  the  Arizona  Copper  Company, 
where  he  was  employed.  It  was  shown  that,  while  there  was 
a  public  highway  leading  from  the  part  of  the  town  where 
appellee  lived  to  said  reduction  works,  for  many  years  it 
was  the  custom  of  the  appellee  and  other  employees  of  said 
reduction  works  to  go  up  and  down,  along,  over,  and  across 
the  tracks  in  the  said  yard  and  right  of  way  of  the  railroad 
company.  It  was  ndt  shown  that  the  railroad  company  had 
given  any  consent  to  this  use  of  its  right  of  way  and  tracks, 
except  such  implied  consent  as  might  be  inferred  from  their 
suflfering  this  use  to  be  made  of  the  same  without  objection. 
The  appellee  testified  that  he  entered  upon  the  right  of  way 
of  the  railroad  company  at  a  point  about  one  hundred  and 
sixty  feet  south  of  the  depot,  and  proceeded  in  a  northerly 
direction  between  two  of  the  tracks  of  the  yard  designated  as 
** Track  No.  2"  and  "Track  No.  3.''  The  distance  between 
these  two  tracks,  measured  between  the  rails,  was  about  seven 
feet.  He  stated  that  as  he  approached  the  depot  he  passed 
to  the  right  of  the  frog  that  connected  track  No.  2  and  track 
No.  3.  Standing  immediately  over  the  frog  was  an  engine, 
headed  south,  with  one  car  coupled  on  the  front  and  two 
behind.  The  engine  was  at  the  time  standing  still,  almost 
directly  over  the  frog  which  connected  track  No.  3  and  track 
No.  2.  After  passing  the  engine,  he  proceeded  along  the 
footpath  between  the  two  tracks  on  his  way  north.  The  wind 
at  the  time  was  blowing  from  the  direction  of  the  power- 
house of  the  reduction  works.  On  the  main  track,  and  in 
front  of  the  depot,  a  train  was  then  standing,  which  was  due 
to  leave  for  Lordsburg  at  that  hour.  Appellee  was  walking, 
as  he  states,  at  a  rapid  pace.  After  he  had  passed  the  engine 
a  distance  of  one  hundred  feet,  he  met  a  Mr.  Schumann,  and 
passed  to  the  right  of  him,  and  continued  to  walk  between 
tracks  2  and  3.  He  stated  that  as  he  passed  the  depot  he  saw 
a  number  of  people  passing  in  and  out.  Shortly  afterwards 
he  lost  consciousness.  He  stated  that  before  losing  conscious- 
ness he  remembered  that  he  had  reached  a  distance  of  about 
three  hundred  or  four  hundred  feet  from  where  he  saw  the 
engine  standing;  that  he  had,  when  he  reached  the  point 
where  the  highway  crossed  the  track,  which  was  about  one 
hundred  and  fifty  feet  north  of  the  engine,  glanced  back  to 
see  if  the  engine  was  moving,  and  found  that  it  was  standing 
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still.  He  thought  at  the  time  he  lost  consciousness  he  was 
walking  nearer  track  No.  3  than  track  No.  2,  but  was  in  the 
pathway  between  the  two  tracks.  He  stated  that  he  heard 
no  bell,  and  did  not  notice  the  noise  of  an  approaching  train 
but  did  distinctly  remember  hearing  the  noise  from  the  gas- 
engines  at  the  reduction  works.  The  wind  was  coming  from 
that  direction.  He  also  stated  that  his  thoughts  at  the  time 
of  the  accident  were  upon  his  work.  It  was  shown  that  the 
appellee  was  injured  by  being  knocked  down  by  the  car  in 
the  rear  of  the  engine  which  was  standing  on  the  frog  at  the 
junction  of  the  two  tracks  when  he  passed  it  on  his  way  to 
the  reduction  works,  while  the  engine  was  making  what  is 
known  as  a  ** flying  switch"  on  the  spur.  It  was  also  shown 
that  there  is  a  rule  of  the  railroad  company  which  prohibited 
the  use  of  the  flying  switch  when  it  was  possible  to  avoid  it, 
and  then  only  with  caution.  It  was  shown,  however,  that  the 
trainmen  did  not  strictly  observe  this  rule.  It  was  also  shown 
that  the  operation  of  nAiking  a  flying  switch  was  one  which 
necessitated  the  rapid  movement  of  the  engine.  Upon  cross- 
examination  appellee  testified  that  he  was  an  old  railroad- 
man, and  familiar  with  the  process  of  making  up  trains  in 
the  railroad  yards  and  the  method  of  making  the  flying 
switch.  A  number  of  witnesses  testified  to  the  extensive  and 
continued  use  of  the  footpath  by  the  public  between  tracks 
2  and  3,  as  well  as  other  parts  of  the  right  of  way  between 
the  town  of  Clifton  and  the  reduction  works.  Except  the  evi- 
dence as  to  the  nature  and  extent  of  the  injuries  received  by 
appellee,  the  foregoing  constitutes  substantially  the  facts  put 
in  evidence. 

It  is  urged  that  the  court  should  have  granted  the  motion 
of  appellant,  made  at  the  conclusion  of  the  testimony  put  in 
by  appellee,  and  should  have  instructed  the  jury  to  return 
a  verdict  for  it,  because  the  evidence  failed  to  establish  negli- 
gence on  the  part  of  the  railroad  company  or  its  employees 
which  made  it  liable,  and  because  the  testimony  affirmatively 
showed  that  the  appellee  contributed  to  his  injury  through 
his  own  negligence  and  want  of  care.  Counsel  for  both  sides 
have  discussed  the  question  in  their  briefs  as  to  whether 
appellee,  in  going  upon  appellant's  right  of  way,  was  a 
licensee  or  a  naked  trespasser.  So  far  as  the  motion  is  con- 
cerned, we  do  not  think  the  question  whether  appellee  was 
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one  or  the  other  is  controlling.  The  railroad  company  owed 
a  duty  in  either  case;  not  so  great,  perhaps,  in  case  the 
appellee  was  a  naked  trespasser,  as  it  owed  in  case  he  was 
a  licensee  by  implied  consent.  In  the  case  of  Egan  v.  Bail- 
road  Co.,  24  Mont.  569,  63  Pac.  831,  relied  upon  by  appellant, 
the  duty  which  a  railroad  company  owes  to  a  trespasser  upon 
its  right  of  way  is  stated  in  the  following  language:  **The 
defendants  owed  to  the  plaintiff,  as  they  did  to  any  other 
trespasser,  the  duty  to  refrain  from  any  willful  or  wanton 
act  occasioning  injury,  and  the  duty  to  exercise  reasonable 
care  to  avoid  injuring  him  after  becoming  aware  of  his  pres- 
ence on  the  right  of  way ;  but  further  than  this  the  defend- 
ants were  under  no  obligation  to  the  plaintiff."  The  rule 
stated  in  this  case,  while  applicable  to  ordinary  cases  of  tres- 
passers upon  the  right  of  way,  does  not  commend  itself  as  a 
correct  statement  of  the  universal  rule  applicable  to  such. 
Even  in  the  case  of  trespassers,  where  a  railroad  company 
has  knowledge  that  its  right  of  way  is  being  trespassed  upon 
to  such  an  extent  as  to  make  it  likely  that,  without  reasonable 
care  on  its  part  in  the  movement  of  its  trains,  the  lives  of 
such  trespassers  may  be  taken,  we  think  in  such  a  case  the 
railroad  company  should  be  held  to  the  exercise  of  reasonable 
care,  whether  they  have  actual  notice  of  the  presence  of  such 
trespassers  on  the  track  or  right  of  way  or  not.  Human  life 
is  of  more  consequence  than  the  mere  convenience  of  a  rail- 
road company  in  the  management  and  operation  of  its  trains. 
Where,  therefore,  a  railroad  company  has  good  reason  to  sus- 
pect that  persons,  whether  licensees  or  trespassers,  may  be 
in  danger  from  the  running  of  its  trains,  or  the  use  of  its 
cars  or  engines  in  its  yards,  we  hold  that  some  degree  of 
care  must  be  taken  to  avoid  such  injuries.  The  degree  of  care 
must  depend  upon  the  extent  of  the  danger  known  to  the 
company.  In  other  words,  it  does  not  seem  to  us  to  be  a 
question  of  actual  knowledge  in  any  particular  case.  The 
liability  of  the  railroad  company  does  not  depend,  even  in 
the  case  of  a  trespasser,  upon  its  actual  knowledge  that  such 
trespasser  is  in  danger,  but  whether  it  has  actual  knowledge 
that  without  care  life  may  be  endangered.  There  can  be  no 
doubt,  from  the  testimony  in  this  case,  that  the  railroad  com- 
pany did  have  actual  knowledge  of  the  use  of  its  right  of 
way  at  the  place  where  appellee  was  injured,  during  all  hours 
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of  the  day  and  night,  by  the  employees  of  the  reduction  works 
and  others;  and  we  think  the  court  properly  left  to  the  jury 
to  decide  whether  the  making  of  the  flying  switch  in  the  man- 
ner as  disclosed  by  the  testimony  was  an  act  of  negligence 
for  which  the  company  was  liable. 

Upon  the  question  as  to  whether  the  court  should  have 
withdrawn  the  case  from  the  jury  upon  the  ground  that  the 
facts  showed  contributory  negligence  on  the  part  of  appellee, 
we  are  not  able  to  say,  as  a  matter  of  law,  that,  under  the 
circumstances  as  testified  to  by  him,  he  failed  to  exercise  that 
ordinary  care  which  an  ordinarily  prudent  man  would  have 
exercised  under  like  circumstances.  As  was  said  in  Railroad 
Co.  V.  Stout,  17  Wall.  663,  21  L.  Ed.  749 :  *at  is  true  in  many 
cases  that,  where  the  facts  are  undisputed,  the  effect  of  them 
is  for  the  judgment  of  the  court,  and  not  for  the  decision  of 
the  jury.  This  is  true  in  that  class  of  cases  where  the  exist- 
ence of  such  facts  come  in  question,  rather  than  where  deduc- 
tions or  inferences  are  to  be  made  from  the  facts.  ...  In 
some  cases,  too,  the  necessary  inference  from  the  proof  is  so 
certain  that  it  may  be  ruled  as  a  question  of  law.  .  .  .  But 
these  are  extreme  cases.  The  range  between  them  is  almost 
infinite  in  variety  and  extent.  It  is  in  relation  to  these  inter- 
mediate cases  that  the  opposite  rule  prevails.  Upon  the  facts 
proven  in  such  cases,  it  is  a  matter  of  judgment  and  dis- 
cretion, of  sound  inference,  what  is  the  deduction  to  be  drawn 
from  the  undisputed  facts.  Certain  facts  we  may  suppose 
to  be  clearly  established  from  which  one  sensible,  impartial 
man  would  infer  that  proper  care  had  not  been  used,  and  that 
negligence  existed.  Another  man,  equally  sensible  and 
equally  impartial,  would  infer  that  proper  care  had  been 
used,  and  that  there  was  no  negligence.  It  is  this  class  of 
cases  and  those  akin  to  it  that  the  law  commits  to  the  decision 
of  a  jury.  ...  It  is  assumed  that  twelve  men  know  more  of 
the  common  affairs  of  life  than  does  one  man;  that  they  .^au 
draw  wiser  and  safer  conclusions  from  admitted  facts  thus 
occurring  than  can  a  single  judge."  Again,  in  Railroad  Co. 
v.  Ives,  144  U.  S.  408,  12  Sup.  Ct.  679,  36  L.  ErI.  4S5,  it  is 
said:  **As  the  question  of  negligence  on  the  part  of  the  de- 
fendant was  one  of  fact  for  the  jury  to  determine  under  all 
the  circumstances  of  the  case  and  under  proper  instructions 
from  the  court,  so,  also,  the  question  of  whether  there  was 
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negligence  in  the  deceased,  which  was  the  approximate  cause 
of  the  injury,  was  likewise  a  question  of  fact  for  the  jury  to 
determine  under  like  rules.  The  determination  of  what  is 
such  contributory  negligence  on  the  part  of  the  deceased  as 
would  defeat  this  action,  or,  perhaps,  more  accurately  speak- 
ing, the  question  as  to  whether  deceased  at  the  time  of  the 
fatal  accident  was,  under  all  the  circumstances  of  the  case, 
in  the  exercise  of  such  due  care  and  diligence  as  would  be 
expected  of  a  reasonably  prudent  and  careful  person  under 
similar  circumstances,  was  no  more  a  question  of  law  for  the 
court  than  was  the  question  of  negligence  on  the  part  of  the 
defendant.  There  is  no  more  of  an  absolute  standard  of  ordi- 
nary care  and  diligence  in  the  one  instance  than  in  the  other." 
This  court,  in  the  case  of  Hobson  v.  Bailro<id  Co.,  2  Ariz.  171, 
11  Pac.  545,  held,  in  a  case  where  the  undisputed  facts  tending 
to  establish  contributory  negligence  on  the  part  of  the  plain- 
tiff were  much  stronger  than  in  this  case,  that  the  question 
was  one  for  the  jury,  and  not  for  the  court.  From  a  con- 
sideration of  the  facts  in  reference  to  the  conduct  of  the  ap- 
pellee at  the  time  of  the  accident  as  disclosed  by  his  testimony, 
we  are  not  able  to  say  as  a  matter  of  law  that  he  was  guilty 
of  such  contributory  negligence  as  to  have  warranted  the 
court  in  taking  the  case  from  the  jury. 

Counsel  for  appellee,  in  their  brief,  have  argued  that  the 
judgment  appealed  from  was  without  jurisdiction  for  the  rea- 
son that  the  former  judgment  rendered  in  this  case  is  in  full 
force  and  effect,  because  the  order  of  the  trial  court  granting 
the  motion  for  a  new  trial  fixed  terms  which  were  not  com- 
plied with  by  appellant.  They  have  argued  that  question 
without  assigning  cross-error.  Whether,  under  our  statutes, 
an  appellee  may  have  an  adverse  ruling  of  the  trial  court  re- 
viewed without  taking  a  cross-appeal  (which  we  do  not  de- 
cide), it  is  certain  that  under  the  statute  this  court  can  only 
review  such  ruling  when  properly  assigned  as  error,  unless 
the  error  complained  of  should  appear  upon  the  face  of  the 
record.  The  question  whether  the  terms  of  the  court's  order 
were  complied  with  and  the  order  became  effective  is  cer- 
tainly not  one  presented  upon  the  face  of  the  record.  The 
want  of  a  proper  assignment  of  cross-error  disposes  of  this 
question;  but,  even  were  the  question  before  us  on  such  an 
assignment  of  cross-error,  the  reasons  given  in  the  brief  of 
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appellee  do  not  establish  that  the  judgment  before  us  is  with- 
out jurisdiction. 
The  judgment  is  affirmed. 

Street,  C.  J.,  and  Davis,  J.,  concur. 


[Civil  No.  768.    nied  March  19,  1902.] 
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A.  G.  OLIVER  et  al.,  Defendants  and  Appellants,  v.  JOHN 
W.  DOUGHERTY,  Plaintiff  and  Appellee. 

1.  Action  to  Quiet  Tttli — ^Pleading — Proof— Vabiance— Rev.  Stats. 

Ariz.  1887,  Par.  3132,  Construed. — In  an  action  under  paragraph 
3132,  supra,  providing  that  "An  action  to  determine  and  quiet  the 
title  of  real  propertj  maj  be  brought  by  anj  one  having  or  claiming 
an  interest  therein,  whether  in  or  out  of  possession  of  the  same, 
against  another  who  claims  an  estate  or  interest  adverse  to  him," 
where  plaintiff  alleged  that  he  was  the  owner  in  fee  of  certain 
property,  proof  of  an  equitable  title  in  plaintiff  does  not  constitute 
such  a  variance  as  to  preclude  a  recovery. 

2.  Same — Execution  Sale — Purchaser — Acquires  Equitable  Title- 

May  Maintain  Action  to  Quiet  Title — ^Rev.  Stats.  Ariz.  1887, 
Par.  3132,  Construed. — Where  defendant  purchased  certain  prop- 
erty at  a  foreclosure  sale,  receiving  a  sheriff's  certificate,  but  no 
deed,  and  went  into  possession,  and  subsequently  his  interest  was 
sold  on  execution,  the  purchaser  acquires  all  the  equitable  title 
of  defendant,  and  plaintiff  as  assignee  can  maintain  an  action 
against  defendant  to  quiet  title,  under  paragraph  3132,  8upra, 

3.  Internal  Revenue— Stamp-Tax  —  SHERirr's  Certificate — Assign- 

ment— Stamp  not  Required — Act  Congress,  June  13, 1898,  Con- 
strued.— As  the  act  of  Congress,  supra,  does  not  require  a  sheriff's 
certificate  of  sale  to  be  stamped,  the  assignment  of  such  instrument 
is  also  free  from  the  duty,  as  it  is  only  where  the  original  instru- 
ment is  subject  to  the  duty  that  assignments  are  required  to  be 
stamped. 

4.  Execution — Levy — Sheriff's  Sale — Sale   of   Realty — ^Validity — 

Innocent  Purchaser — Laws  of  Ariz.  1889,  Act.  No.  20,  Con- 
strued.— Act  No.  20,  supra,  provides  that  an  execution  "must 
require  the  officer  serving  the  same,  if  the  judgment  be  against 
the  property  of  the  judgment  debtor,  to  satisfy  the  judgment  .  .  . 
out  of  the  personal  property  of  such  debtor,  and  if  sufficient  personal 
VIII  Ariz.— « 
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property  cannot  be  found,  then  out  of  the  debtor's  real  property." 
Held,  that  as  against  an  innocent  purchaser  of  realty  claiming 
under  an  execution  sale,  a  judgment  debtor  who  failed  to  call  the 
sheriff's  attention  to  personalty,  and  to  require  him  to  satisfy  the 
execution  out  of  it,  cannot  question  the  validity  of  the  sheriff's 
sale,  because  not  complying  with  the  act  9upra, 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Yavapai. 
E.  E.  Sloan,  Judge.    AflSrmed. 

Th^  facts  are  stated  in  the  opinion. 

Robert  E.  Morrison,  and  G.  A.  Allen,  for  Appellants. 

E.  M.  Sanford,  for  Appellee. 

STREET,  C.  J.— John  W.  Dougherty  brought  his  action 
in  the  district  court  of  Yavapai  County  against  the  appellants 
to  quiet  title  to  certain  property,  and  alleged  in  his  complaint 
that  he  was  the  owner  in  fee  of  the  property  (describing  it), 
and  was  entitled  to  the  possession  thereof,  and  that  the  de- 
fendants wrongfully  withheld  the  possession  thereof  from 
him;  ''that  defendants,  and  each  of  them,  claim  an  estate  or 
interest  in  and  to  the  above-described  pieces  and  parcels  of 
land  and  premises  adverse  to  this  plaintiff;  that  the  said 
claim  of  the  said  defendants  and  each  of  them,  is  without 
any  right  whatsoever ;  that  the  said  defendants  have  not,  nor 
have  any  or  either  of  them,  any  estate,  right,  title  or  interest 
whatever  in  said  lands  or  premises,  or  any  part  thereof." 
And  plaintiff  prayed  that  the  defendants  be  required  to  set 
up  their  title  or  interest,  and  that  plaintiff's  interest  be 
quieted  as  against  the  same.  Appellants,  as  defendants  in  the 
district  court,  answered,  denying  the  allegations  of  the  com- 
plaint, and,  in  a  separate  answer,  set  up  title  in  themselves. 
They  say  that  Charlotte  A.  Oliver  is  the  wife  of  A.  G.  Oliver; 
that  A.  G.  Oliver  recovered  a  judgment  for  the  sum  of 
$8,537.40  against  Samuel  C.  Miller  and  Mary  F.  Miller,  with 
a  decree  foreclosing  a  mortgage  on  said  property;  that  such 
proceedings  were  had  under  the  judgment  and  decree  that  the 
said  property  was  sold  at  sheriff's  sale,  and  A.  G.  Oliver  bid 
it  in,  and  received  therefor  a  sheriff's  certificate  of  sale,  which 
was  recorded  in  the  oflSce  of  the  county  recorder;  that  after- 
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wards  Mills  College  and  Seminary  recovered  a  judgment 
against  A.  G.  Oliver  for  $873.15,  and  levied  upon  said  prop- 
erty, and  sold  the  same  at  sheriff's  sale  to  satisfy  said  judg- 
ment; that  one  H.  D.  Boss  became  the  purchaser  thereof,  and 
received  therefor  a  sheriff's  certificate  of  sale,  and  caused  the 
same  to  be  filed  in  the  office  of  the  county  recorder ;  that  after- 
wards Ross  assigned  all  his  right,  title,  and  interest  in  and  to 
said  certificate  of  sale  to  the  said  Dougherty,  and  on  October 
5,  1899,  Dougherty  received  from  the  sheriff  a  sheriff's  deed 
conveying  to  him  all  the  right,  title,  and  interest  acquired  by 
said  sale  in  and  to  said  property;  that  Oliver  never  received 
from  the  sheriff  a  deed  to  the  property. 

The  principal  contention  of  appellants  is  that  the  plaintiff 
did  not  show  title  to  the  property,  inasmuch  as  no  deed  was 
issued  by  the  sheriff  to  A.  G.  Oliver,  but  that  Oliver  only  held 
a  certificate  of  sale.  The  same  question  was  raised  by  plea  in 
abatement,  which  was  overruled  by  the  court,  and  which  order  . 
is  assigned  as  error,  for  the  reason  that  the  plaintiff,  not  hav- 
ing a  legal  title  to  said  property,  had  no  authority  in  law  for 
maintaining  his  action  herein. 

The  statute  of  Arizona  provides:  *'An  action  to  determine 
and  quiet  the  title  of  real  property  may  be  brought  by  any 
one  having  or  claiming  an  interest  therein,  whether  in  or  out 
of  possession  of  the  same,  against  another  who  claims  an 
estate  or  interest  adverse  to  him."  Rev.  Stats.  1887,  par. 
3132.  That  statute  has  received  a  construction  by  the  United 
States  supreme  court  in  the  case  of  Ely  v.  Railroad  Co.,  129 
U.  S.  291,  9  Sup.  Ct.  293,  32  L.  Ed.  688,  and  the  complaint  is 
drawn  in  conformity  with  such  decision.  In  speaking  of  the 
statute,  the  supreme  court  says:  ''The  manifest  intent  of  the 
statute,  as  thus  amended,  is  that  any  person  owning  real  prop- 
erty, whether  in  possession  or  not,  in  which  another  person 
claims  an  adverse  title  or  interest,  may  bring  an  action  against 
him  to  determine  the  adverse  claim,  and  to  quiet  the  plain- 
tiff's title."  It  is  admitted  that  Oliver  went  into  i)ossession 
under  his  certificate  of  sale,  and  was  in  possession  at  the  time 
of  the  commencement  of  this  action;  so  the  only  question  is 
whether  evidence  that  plaintiff  held  only  an  equitable  title, 
under  the  allegation  that  he  was  the  owner  in  fee,  is  sufficient. 
There  is  no  such  variance  between  the  pleadings  and  the  evi- 
dence as  would  make  it  impossible  for  the  plaintiff  to  recover 


68  Olivbb  v.  Douohbbty.  [8  Ariz. 

if  the  plaintiff  could  recover  at  all  under  an  equitable  title; 
but  his  power  to  recover  under  an  equitable  title  seems  to  be 
settled  by  the  statute  itself,  where  it  says  that  any  one  having 
or  claiming  an  interest  therein  may  bring  the  action,  whether 
in  or  out  of  possession  of  the  same.  In  this  case  Oliver  was 
in  possession,  and  was  enjoying  an  equitable  title,  all  of  which 
was  the  subject  of  sale  and  levy;  and,  when* Boss  bought  un« 
der  a  levy  and  sale  of  that  equitable  interest,  he  acquired  such 
an  interest  in  the  property  and  such  a  claim  to  the  property 
as  would  support  an  action  to  quiet  title.  Whatever  right, 
claim,  or  interest  one  has  in  property  in  Arizona  is  subject  to 
levy  and  sale;  and  he  who  purchases  has  a  right  to  be  put 
into  the  same  possession  of  the  right,  claim,  or  title  which  the 
judgment  debtor  had  therein.  Oliver  had  a  leviable  interest 
in  the  property,  and,  when  his  creditor  sold  under  execution 
his  leviable  interest,  the  purchaser  acquired  the  same;  and 
after  he  had  done  so  he  stood  in  the  situation  of  one  having  or 
claiming  an  interest  in  real  property.  All  the  right,  title,  and 
interest  of  Oliver  therein  were  gone;  and  whether,  under  the 
old  common  law,  the  purchaser  acquired  such  an  interest 
as  would  enable  him  to  maintain  ejectment  is  not  before 
us  for  decision,  but  only  whether  his  interest  was  of  such 
a  nature  as  would  support  the  statutory  action  for  quieting 
title. 

The  appellants  objected  to  the  introduction  of  the  certifi- 
cate  of  sale  issued  by  the  sheriff  to  Ross,  and  particularly  the 
assignment  which  was  attached  to  the  certificate  of  sale,  by 
which  Boss  assigned  all  his  right,  title,  and  interest  therein 
to  the  plaintiff,  Dougherty,  for  the  reason  that  no  revenue 
stamp  was  attached,  as  provided  by  act  of  Congress  of  June 
13,  1898.  Such  certificates  of  sale  do  not  come  within  the 
statute;  and  the  original  certificate  from  the  sheriff  to  the 
purchaser  being  an  instrument  which  is  not  within  the  statute, 
and  upon  which  no  revenue  stamp  need  be  aCBxed,  it  must  fol- 
low that  an  assignment  of  the  instrument  to  another  is  also 
free  from  the  duty.  It  is  only  where  the  original  instrument 
is  subject  to  the  duty  that  assignments  of  the  instrument  are 
also  subject  to  the  duty.  Thus,  where  a  mortgage  is  required 
by  the  statute  to  be  stamped,  an  assignment  of  the  mortgage 
must  also  be  stamped. 

It  is  objected  further  by  the  appellants  that  plaintiff  ought 
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not  to  recover  in  this  action  for  the  reason  that  the  sale  was 
void,  because,  as  they  allege,  the  sheriff  did  not  conform  to  a 
statutory  requirement.  It  is  provided  by  act  No.  20  of  the 
Session  Laws  of  1889,  that  an  execution  **must  require  the 
officer  serving  the  same,  if  the  judgment  be  against  the  prop- 
erty of  the  judgment  debtor,  to  satisfy  the  judgment,  with 
interest,  out  of  the  personal  property  of  such  debtor,  and  if 
sufficient  personal  property  cannot  be  found  then  out  of  the 
debtor's  real  property."  It  is  alleged  that  the  sheriff  did  not 
conform  to  that  requirement  of  the  statute.  Such  a  provision 
incorporated  in  an  execution  according  to  the  requirements  of 
a  statute  is  but  a  direction  to  the  sheriff,  and  it  is  such  a 
direction  as  the  judgment  debtor  may  require  him  to  comply 
with  before  sale.  It  nowhere  appears  in  the  evidence  that 
Oliver  made  any  such  demand.  The  appellants  offered  evi- 
dence to  show  that,  at  the  time  the  execution  was  levied  and 
the  sale  was  made,  Oliver  had  personal  property,  which  offer 
was  denied  by  the  court,  and  we  think  properly.  There  was 
no  offer  to  show  that  Oliver  had  made  a  demand  upon  the 
sheriff  that  the  sheriff  refused,  and  that  the  purchaser  at  the 
sale  knew  of  all  those  conditions,  but  it  was  for  the  first  time 
to  show  that  the  judgment  debtor  had  property.  Whether 
he  had  ample  personal  property  to  satisfy  the  judgment,  or 
not,  cannot  affect  the  title  of  an  innocent  purchaser.  If  the 
sheriff  was  executing  the  writ  not  in  conformity  with  its 
terms,  and  was  either  ignorant  of  the  fact  that  the  judgment 
debtor  held  personal  property,  or,  being  aware  of  it,  was 
purposely  avoiding  his  duty,  it  was  the  right  and  it  became 
the  duty  of  the  judgment  debtor  to  call  the  attention  of  the 
sheriff  to  the  fact  that  he  had  personal  property,  and  that  he 
was  willing  to  turn  it  over  for  that  purpose,  and,  if  he  refused 
to  do  so,  to  compel  him  by  proper  processes  to  first  make  the 
money  out  of  the  personal  property  which  the  judgment 
debtor  was  turning  over  to  him.  If  the  judgment  debtor 
neglected  to  so  protect  himself,  and  permitted  the  sheriff  to 
proceed  to  sell  real  estate,  the  sale  is  valid,  especially  where 
there  is  an  innocent  purchaser.  With  the  evidence  as  it  stood 
on  the  record,  the  court  was  justified  in  refusing  to  admit  evi- 
dence of  the  existence  of  personal  property. 

These  constitute  the  substantial  assignments  of  error  urged 
by  the  appellants,  and,  we  seeing  no  error  in  the  judgment  or 
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in  the  rulings  of  the  court,  the  judgment  of  the  district  court 
is  affirmed. 

Davis,  J.,  and  Doan,  J.,  concur. 


[Civil  No.  771.    Filed  March  19,  1902.] 
[68  Pac.  538.] 

G.   M.   WILLARD   et   al.,   Defendants   and  Appellants,   v, 
ALFRED  CARRIGAN,  Plaintiff  and  Appellee. 

1.  Pleading  and  Practice— Complaint — ^Causb  of  Action — Contract — 

Quantum  Meruit — Counts — Election — Commissions —  Broker — 
Bev.  Stats.  Ariz.  1901,  Pars.  1280,  1289,  1291,  Construed. — Para- 
graph 1280,  supra,  provides  that  **The  complaint  may  contain  sev- 
eral difierent  causes  of  action."  Paragraph  1289,  supra,  provides 
that  ''The  complaint  shall  set  forth  ...  a  concise  statement 
of  the  causes  of  action  .  .  .  and  shall  also  state  the  nature  of 
the  relief  he  demands."  Paragraph  1291,  supra,  provides  that 
''Only  such  causes  of  action  may  be  joined  as  are  capable  of  the 
same  character  of  relief."  While  in  a  general  way,  under  the 
statutes,  supra,  a  plaintiff  who  has  but  one  cause  of  action  will  not 
be  permitted  to  plead  it  as  though  he  possessed  two  or  more  distinct 
demands,  yet  in  a  suit  to  recover  broker's  commission  it  is  proper 
to  deny  a  motion  to  compel  plaintiff  to  elect  between  his  counts 
before  going  to  trial,  the  first  being  on  an  express  contract,  the 
second  on  a  qiiantum  meruit,  this  being  a  case  in  which  the  plaintiff 
is  entitled  to  frame  his  pleading  to  meet  the  possible  proofs  which 
will  for  the  first  time  fully  appear  on  the  triaL 

2.  Same — Two  Counts  on  Same  Cause  op  Action — Finding — Efpect.— 

Where  plaintiff  brought  suit  to  recover  a  broker's  commission,  and 
his  complaint  contained  two  counts, — one  on  an  express  contract, 
and  the  other  on  a  quantum  meruit, — a  finding  of  the  court  in 
favor  of  the  plaintiff  on  the  first  count  was  tantamount  to  a  finding 
against  him  on  the  second. 

3.  Practice — ^Prayer  for  Joint   and   Several   Judgment — Entering 

Separate  Judgments  for  Proportionate  Amount — Nor  Eblror 
Prejudicial  to  Dependant. — Where  plaintiff  brought  suit  to  re- 
cover broker's  commission  against  five  defendants  jointly,  and 
prayed  for  a  joint  and  several  judgment  for  ten  thousand  dollars, 
the  court  committed  no  error  prejudicial  to  defendants  in  entering 
a  separate  judgment  against  each  defendant  for  two  thousand 
dollars. 
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4.  Appeal  and  Erbob — Finding — Sufficiency  of  Evidence — ^Review — 
Barter  v.  Pima  County,  2  Ariz,  88,  11  Pac.  62;  Jordan  v.  Dukb, 
4  Ariz.  278,  53  Pac.  197 ;  Webber  v.  Kastner,  5  Ariz.  324,  53  Pac. 
207;  Jordan  v.  Schuerman,  6  Ariz.  79,  53  Pac.  579,  Followed. — 
A  findingr  by  the  court  below  will  not  be  diaturbed  if  there  is  any 
evidence  fairly  tending  to  support  it. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Yavapai. 
R.  E.  Sloan,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Herndon  &  Norris,  for  Appellants. 

Robert  E.  Morrison,  Thomas  C.  Job,  and  W.  C.  Campbell, 
for  Appellee. 

'  STREET,  C.  J.— Alfred  Carrigan  brought  his  action 
against  the  appellants  and  R.  L.  Van  Deren  and  Etta  Wil- 
lard,  defendants,  to  recover  the  sum  of  ten  thousand  dollars 
as  commission  for  the  sale  of  mining  properties.  Findings 
of  fact  and  judgment  were  for  the  plaintiff.  The  defendants 
G.  M.  Willard,  W.  W.  Nichols,  and  M.  A.  Carrier  appeal 
from  such  judgment. 

Plaintiff's  complaint  contained  two  counts.  The  first  count 
alleged  **that  the  defendants  made  and  entered  into  an  oral 
contract  with  plaintiff,  whereby  he  undertook  to  act  as  a 
broker  in  procuring  a  purchaser  for  all  said  claims;  and  in 
consideration  of  his  services  in  that  behalf  to  be  performed 
the  defendants  herein  promised  and  agreed  to  and  with  him,'* 
etc.  The  second  count  alleged  **that  plaintiff,  at  the  special 
instance  and  request  of  defendants,  performed  certain  ser- 
vices as  a  broker  for  them  in  and  about  procuring  a  purchaser 
for  certain  mining  property ;  .  .  .  that  said  services  were  rea- 
sonably worth  the  sum  of  $10,000,"  etc.  Before  trial,  de- 
fendants moved  the  court  to  require  plaintiff  to  elect  upon 
which  of  the  two  causes  of  action  set  up  in  his  complaint  he 
would  rely  on  for  a  judgment,  because  it  appears  that  said 
two  counts  are  a  double  statement  in  different  form  of  the 
same  cause  of  action ;  one  being  upon  an  express  contract  for 
a  fixed  amount,  the  other  upon  quantum  meruit  for  services 
rendered.    The  statute  of  Arizona  (par.  1280),  like  the  stat- 
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utes  of  other  states  covering  code  pleadings,  provides,  **The 
complaint  may  contain  several  different  causes  of  action."  It 
also  provides  (par.  1289)  :  **The  complaint  shall  set  forth 
clearly  the  names  of  the  parties,  a  concise  statement  of  the 
causes  of  action,  without  any  distinction  between  suits  at  law 
and  in  equity,  and  shall  also  state  the  nature  of  the  relief 
which  he  demands."  It  also  provides  (par.  1291):  **Only 
such  causes  of  action  may  be  joined  as  are  capable  of  the  same 
character  of  relief."  The  term  ** different  causes  of  action" 
implies  as  many  distinct  causes  of  action  as  are  held  or 
claimed  to  be  held  by  the  plaintiff.  At  common  law  it  was 
permissible  to  state  the  same  cause  of  action  in  as  many  dif- 
ferent ways  as  the  pleader  chose,  and  each  method  was  called 
a  count.  In  a  general  way,  under  our  statute  and  under  the 
code  fifystem,  the  plaintiff  who  has  but  one  cause  of  action 
will  not  be  permitted  to  plead  it  as  though  he  possessed  two 
or  more  distinct  demands.  This  rule,  however,  is  not  inflex- 
ible ;  it  must  yield  to  the  demands  of  justice  and  equity.  **  Un- 
der peculiar  circumstances,  when  the  exact  legal  nature  of 
the  plaintiff's  right  and  the  defendant's  liability  depend  upon 
facts  in  the  sole  possession  of  the  defendant,  or  upon  facts 
which  will  not  be  developed  until  the  trial,  the  plaintiff  may 
set  forth  the  same  single  cause  of  action  in  varied  counts,  and 
with  differing  averments,  so  as  to  meet  the  possible  proofs 
which  will  for  the  first  time  fully  appear  on  the  trial."  Pom- 
eroy  on  Remedies,  par.  576.  In  the  case  of  Wilson  v.  Smith, 
61  Cal.  209,  the  complaint  there  contained  two  counts;  one 
alleging  a  promise  to  pay,  and  the  other  alleging  a  quantum 
meruit.  Before  the  introduction  of  evidence  the  defendants 
moved  the  court  to  require  the  plaintiff  to  elect  upon  which 
count  he  would  proceed.  The  court  denied  the  motion.  The 
supreme  court  said:  "We  cannot  say  the  ruling  was  erro- 
neous. Under  our  code,  which  provides  that  the  complaint 
must  contain  a  statement  of  facts  constituting  the  cause  of 
action  in  ordinary  and  concise  language,  the  plaintiff  may  set 
them  out  in  two  separate  forms  when  there  is  a  fair  and  rea- 
sonable doubt  of  his  ability  to  safely  plead  them  in  one  mode 
only."  In  the  case  of  Leeke  v.  Hancock,  76  Cal.  127,  17  Pac. 
937,  the  complaint  was  on  the  first  count  for  money  paid,  laid 
out,  and  expended,  on  the  second  count  for  money  lent,  and 
on  the  third  count  for  money  had  and  received;  each  count 
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being  separately  stated.    The  prayer  was  for  the  sum  alleged 
in  each  count    The  court  found  **that  the  plaintiff  laid  out 
and  expended  for  the  use  and  benefit,"  etc.,  and  failed  to  find 
upon  the  issues  made  by  the  averments  of  the  other  counts 
and  the  denials  thereof.     The  finding  and  judgment  of  the 
first  count  was  held  to  be  a  finding  and  judgment  against  the 
plaintiff  upon  the  other  counts.     The  court  said:    ** Clearly, 
in  ordinary  cases,  there  must  be  a  distinct  finding  upon  each 
material  issue.    But  in  a  case  like  the  present  the  prayer  may 
be  referred  to  as  illustrating  the  scope  of  the  action,  and  here 
the  prayer  clearly  indicates  that  the  counts  are  in  the  alterna- 
tive, the  same  cause  of  action  being  stated  in  different  forms." 
The  court  further  stated  that  the  right  to  rely  upon  a  com- 
mon count  has  been  settled  by  the  earlier  decisions  in  that 
state.    In  the  case  of  Remy  v.  Olds  (Cal.)  34  Pac.  216,  the 
complaint  contained  two  counts;  one  for  damages  on  a  con- 
tract, and  the  other  to  recover  materials  furnished,  etc.    The 
defendants  requested  the  court  to  require  plaintiff  to  elect 
upon  which  count  or  cause  of  action  he  would  rely,  and  that 
thereupon  the  other  cause  of  action  be  dismissed.    This  the 
court  refused  to  do,  and  the  ruling  is  assigned  as  error.    In 
that  case  the  court  said:   ''Conceding  that  this  is  an  action 
in  which  the  same  cause  of  action  is  differently  stated  in  two 
separate  counts,  still  I  think  the  ruling  correct.    The  right  to 
so  plead  is  well  established  here.      [Citing  cases  from  the 
supreme  court  of  California.]     Since  it  is  allowable  to  state 
the  cause  of  action  in  the  alternate,  using  different  counts  in 
order  to  meet  any  possible  phase  of  the  evidence,  a  p^rty  can- 
not be  deprived  of  the  privilege  by  being  compelled  to  strike 
out  all  causes  of  action  save  one  before  the  trial  commences. 
It  would  render  the  privilege  a  barren  one."     In  the  fifth 
volume  of  the  Encyclopedia  of  Pleading  and  Practice    (p. 
324)  it  is  said:   **In  analogy  to  the  common-law  practice  of 
inserting  money  counts  in  every  declaration  in  assumpsit,  a 
complaint  may  in  one  count  charge  a  liability  on  a  special  or 
expressed  contract,  and  in  another  count  may  seek  a  recovery 
on  an  implied  contract";  and  cites  the  states  of  Georgia,  New 
York,  Iowa,  and  Minnesota.    Also,  in  a  note,  it  says:    "The 
question  of  granting  or  refusing  a  motion,  made  on  the  trial, 
to  compel  the  plaintiff  to  elect  between  an  allegation  of  an 
agreed  price  and  an  allegation  of  the  reasonable  value  of 
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services,  is  within  the  sound  discretion  of  the  trial  court"; 
and  cites  several  cases  from  Minnesota,  one  from  Colorado, 
and  some  from  New  York.  Thus  we  will  see  that  while,  in  a 
general  way,  it  is  not  permissible  for  a  pleader  to  state  his 
one  single  cause  of  action  in  more  than  one  way,  yet  there  are 
conditions  and  circumstances  which  make  it  permissible  for 
him  to  state  it  in  as  many  ways  as  the  proof  may  make  neces- 
sary. It  is  often  diflScult  to  tell  in  advance  whether  the  evi- 
dence will  reveal  an  express  contract  or  an  implied  contract. 
Services  may  be  rendered,  and  the  fact  of  their  having  been 
rendered  and  received  is  undeniable.  The  question  of  price 
is  but  the  one  thing  to  be  determined.  That  question  may 
depend  upon  a  contract,  or,  in  the  absence  of  a  contract,  de- 
pend upon  value.  The  plaintiff  may  conceive  that  he  has  a 
contract,  and  so  allege  it.  The  defendant  may  conceive  that 
there  was  no  contract,  and  that  the  value  was  less  than  that 
which  was  alleged  by  the  plaintiff  to  be  the  contract  price. 
In  such  case  it  would  not  be  right  nor  equitable  for  the  plain- 
tiff to  lose  his  claim  because  he  failed  to  prove  his  contract, 
although  he  had  rendered  his  services.  Therefore  he  must  be 
allowed  to  plead  it  in  different  ways,  and  not  run  the  hazard 
of  losing  his  claim  by  being  compelled  to  elect  upon  which 
class  of  evidence  he  must  rely.  It  is  plain  that  he  has  but 
one  cause  of  action.  In  a  review  of  the  evidence  in  this  case 
the  condition  of  the  evidence  reveals  just  such  a  condition, 
and  the  trial  court  committed  no  error  when  it  refused  to 
require  the  plaintiff  to  elect  upon  which  class  of  evidence  he 
would  go  to  trial.  The  court  found  that  the  defendants  made 
and  entered  into  an  oral  contract;  and,  not  finding  upon  the 
second  count  as  to  the  value  of  the  services,  following  the 
decisions  of  other  courts,  it  is  a  finding  of  fact  against  the 
plaintiff  upon  the  second  count,  or,  as  counsel  term  it,  the 
*' second  cause  of  action." 

The  court  rendered  judgment  that  the  plaintiff,  Alfred 
Carrigan,  do  have  and  recover  of  and  from  said  defendants 
the  sum  of  ten  thousand  dollars,  and  his  costs  of  suit,  etc., 
and  that  he  recover  from  each  of  said  defendants  such  a  part 
of  said  sum  of  ten  thousand  dollars  as  they  are  each  severally 
liable  for,  as  follows,  to  wit:  G.  M.  Willard,  two  thousand 
dollars;  R.  L.  Van  Deren,  two  thousand  dollars;  Etta  Wil- 
lard, two  thousand  dollars;  W.  W.  Nichols,  two  thousand  dol- 
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lars;  M.  A.  Carrier,  two  thousand  dollars.  The  appellants 
aSLV  that,  if  each  of  these  five  defendants  is  indebted  to  the 
plaintiff  in  the  sum  of  two  thousand  dollars,  that  plaintiff 
has  missed  his  remedy.  He  should  have  brought  five  sepa- 
rate suits  against  five  separate  defendants.  Such  a  conclu- 
sion does  not  follow.  If  there  be  error  in  the  judgment,  it  is 
against  the  plaintiff,  instead  of  the  defendants;  for  plaintiff 
asked  for  a  judgment  against  all  of  the  defendants  jointly 
and  separately  in  the  sum  of  ten  thousand  dollars,  whereas 
there  has  been  but  a  separate  judgment  entered  against  these 
appellants  in  the  sum  for  one  fifth  of  the  amount  against  each. 
Contracts  may  be  drawn  so  that  in  pursuing  the  remedies  un- 
der them  through  the  courts  but  one  cause  of  action  exists 
against  many,  and  yet  the  evidence  may  disclose  the  fact  that 
in  rendering  a  judgment  against  all  the  amount  for  which 
each  is  liable  is  but  a  moiety  of  the  whole. 

The  principal  contention  of  the  appellants  is  that  the  find- 
ings of  the  court  are  against  the  evidence,  and  are  not  sup- 
ported by  it,  and  that  the  judgment  is  against  the  evidence, 
and  not  supported  by  it,  and  that  the  findings  and  judgment 
are  not  supported  by  the  pleadings.  This  court  has  fre- 
quently laid  down  the  rule  upon  the  question  of  review  of 
the  facts.  One  of  its  expressions  is:  ^'If  there  is  evidence  to 
support  it  [the  verdict],  unless  there  be  error  in  the  court  in 
directing  the  issues,  or  in  the  introduction  or  rejection  of  evi- 
dence, or  in  the  instructions  to  the  jury,  it  must  stand." 
Jordan  v.  Duke,  4  Ariz.  278,  53  Pac.  197.  Another  is:  ** Unless 
findings  of  a  court  are  manifestly  against  the  weight  of  evi- 
dence, the  supreme  court  will  not  disturb  them.''  Webber  v. 
Kastner,  5  Ariz.  324,  53  Pac.  207.  Another  is :  **  Where  a  ver- 
dict and  judgment  are  supported  by  the  evidence,  they  will  not 
be  disturbed  on  appeal,  unless  substantial  error  appears  on  the 
record."  Jordan  v.  Schuerman,  6  Ariz.  79,  53  Pac.  579. 
Again:  '*The  findings  of  the  trial  court  upon  controverted 
questions  of  fact  cannot  be  deemed  erroneous,  except  for  very 
forcible  reasons."  Henry  v.  Mayer,  6  Ariz.  103,  53  Pac.  590. 
Again:  ** Where  the  evidence  is  conflicting,  the  decision  of 
the  lower  court  will  be  affirmed."  Barter  v.  Pima,  2  Ariz.  88, 
11  Pac.  62.  We  understand  the  rule  to  be  that  a  finding  by 
the  court  below  will  not  be  disturbed  if  there  is  any  evidence 
fairly  tending  to  support  it.     In  reviewing  the  evidence  to 
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determine  whether  the  findings  and  the  judgment  are  against 
the  evidence,  and  not  supported  by  it,  we  have  read  the  evi- 
dence as  it  appears  upon  the  transcript  on  appeal,  and  we 
find  that  the  evidence  goes  beyond  the  necessity  of  invoking 
the  rule  of  doubt.  We  believe  that  the  findings  and  the  judg- 
ment are  very  fairly  supported  by  the  evidence,  and  that  the 
conclusions  of  the  court  therefrom  are  correct.  We  believe 
that  under  the  evidence  the  plaintiff  was  fairly  entitled  to  a 
judgment  against  the  defendants.  We  believe  that  a  pur- 
chaser for  the  mines  was  obtained  through  the  instrumentality 
of  the  plaintiff,  under  a  contract  which  he  had  with  the  de- 
fendants. It  is  upon  this  point  that  appellants  have  so  strenu- 
ously argued,  and  upon  which  the  whole  case  on  appeal 
mainly  rests;  yet  we  have  reviewed  other  assignments  of 
error,  and  see  no  reason  for  reversing  the  judgment  of  the 
court. 
The  judgment  of  the  district  court  is  afi&rmed. 

Davis,  J.,  and  Doan,  J.,  concur. 


[avU  No.  761.    Filed  March  19,  1902.] 
[68  Pac  547.] 

FRANK  H.  HEREFORD,  Administrator  of  the  Estate  of 
Joseph  D.  Andrews,  Deceased,  Defendant  and  Plaintiff 
in  Error,  v.  GEORGE  PUSCH,  Plaintiff  and  Defendant 
in  Error. 

1.  Tbovisb  and  Conveesion -^  Pleading — Evidenob — ^Vaeiancb — ^Publio 
Lands — Fences  on — Fixtures. — ^In  an  action  for  the  conversion 
•f  firewood,  a  complaint  alleging  its  ownership  by  plaintiff,  its 
conversion  and  sale  by  defendant,  and  his  refusal  on  demand  to  pay 
therefor  is  not  supported  by  evidence  that  plaintiff  built  a  wood 
and  brush  fence  \ipon  public  lands  to  none  of  which  he  had  title; 
that,  by  mistake  of  fact,  he  built  part  of  the  fence  upon  ground 
other  than  he  had  intended;  that  shortly  thereafter  defendant 
took  up  the  adjoining  tract  of  land  on  which  said  fence  stood  and 
claimed  that  part  of  the  fence  which  stood  thereon;  that  there- 
after plaintiff  discovered  his  mistake,  and  built  a  wire  fence  ninety 
feet  south  of  the  fence  in  controversy,  and  that  thereupon  defend- 
ant detached  said  fence  and  sold  the  wood  composing  the  same; 
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that  plaintiff  demanded  the  wood,  which  defendant  refused  to 
surrender  but  clainui  as  his  own. 

2.  Same  —  Demand  —  Pleading  —  Proof — Vaeiance. — ^Where  the  com- 

plaint alleges  the  conversion  and  sale  of  property  and  a  demand 
for  payment  for  the  same,  evidence  that  plaintiff  demanded  the 
property  which  defendant  refused  and  claimed  the  material  as 
his  own,  is  incompetent  and  immaterial  and  fails  to  support  the 
pleading. 

3.  FixTUBEs — Tbovxb  and  Gonybbsion — ^Public  Lands — ^Fence  on. — 

A  fence  placed  on  government  land  by  mistake  passes  with  the  land 
to  a  subsequent  purchaser  from  the  government,  and  the  original 
owner  thereof  cannot  maintain  an  action  against  the  purchaser  for 
conversion  in  removing  and  selling  the  fence,  as  the  doctrine  of  trade 
fixtures  and  right  of  removal  thereof  does  not  apply. 

EBBOB  to  the  District  Court  of  the  Second  Judicial  Dis- 
trict in  and  for  the  County  of  Graham.  George  B.  Davis, 
Judge.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Hereford  &  Hazzard,  for  Plaintiflf  in  Error. 

The  fence  from  the  time  of  its  construction  was  a  part  of 
the  realty,  and  as  such  passed  to  the  defendant  Andrews, 
under  the  patent  from  the  United  States.  Seymour  v.  Wat- 
son, 5  Blackf.  555,  36  Am.  Dec.  556;  Binkley  v.  Forkner,  117 
Ind.  176,  19  N.  E.  753,  3  L.  B.  A.  33;  Hacker  v.  Monroe,  176 
111.  384,  52  N.  E.  12;  Wentz  v.  Fincher,  12  Ired.  297,  55  Am. 
Dec.  416;  Kimball  v.  Adams,  52  Wis.  554,  9  N.  W.  170;  MiU 
chell  V.  Billingsley,  17  Ala.  391;  Oraham  v.  Boark,  23  Ark. 
19;  Merritt  v.  Judd,  14  Cal.  59;  Blair  v.  Worley,  1  Scam.  (2 
111.)  178;  Burlerson  v.  Teeple,  2  Greene,  (Iowa)  542;  Climer 
V.  Wallace,  28  Mo.  556,  75  Am.  Dec.  135;  Treadway  v.  Sharon, 
7  Nev.  37. 

**The  fact  that  the  person  attaching  the  articles  or  struc- 
tures acts  in  good  faith  under  a  mistake  as  to  the  title  to  the 
land  or  his  rights  therein  gives  him  no  rights  in  the  article 
annexed."  Hamilton  v.  Huntley,  78  Ind.  523,  41  Am.  Bep. 
593;  Stillmxin  v.  Hamer,  7  How.  (Miss.)  421;  Huebschmann 
V.  McHenry,  29  Wis.  655;  Honzik  v.  Delaglise,  65  Wis.  501, 
56  Am.  Bep.  634,  27  N.  W.  171. 

''One  who  purchases  land  from  the  United  States  becomes 
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the  owner  of  personal  property  affixed  to  the  land  by  a  third 
person  while  the  land  was  a  part  of  the  public  domain." 
McKiernan  v.  Hesse,  51  Cal.  594. 

A  fence  built  upon  the  public  domain,  with  posts  set  in 
the  ground,  becomes  a  part  of  the  realty,  and  passes  to  a 
purchaser  from  the  United  States.  Pennylecker  v.  McDovr 
gal,  48  Cal.  160. 

And  an  act  of  the  legislature  authorizing  the  removal  of 
such  improvements  as  against  the  grantee  of  the  United  States 
is  void.    CoUim  v.  Bartlett,  44  Cal.  37L 

John  B.  Wright,  for  Defendant  in  Error. 

DOAN,  J.— In  the  year  1888  or  1889,  George  Pusch,  the 
plaintiff  in  the  lower  court  and  the  appellee  herein,  cut  posts 
four  or  five  inches  in  diameter  from  palo  verde  trees  on  gov- 
ernment lands  in  Pima  County  and  removed  them  to  what  he 
supposed  was  the  northeast  quarter  of  section  36,  township  13 
south,  range  13  east,  a  school  section  in  that  county,  and 
built  out  of  the  said  posts  and  of  brush  gathered  by  him  and 
his  employees  a  fence  which  he  constructed  by  setting  the 
said  posts  one  or  two  feet  in  the  ground  in  such  a  way  that 
the  brush  could  be  piled  between  them,  thereby  making  a 
continuous  fence  inclosing  a  tract  of  land  one  half  of  a  mile 
in  length  and  one  quarter  of  a  mile  in  width,  which  he  used 
as  a  pasture  for  his  cattle  in  connection  with  his  butcher  busi- 
ness ;  he  having  built  a  slaughter-house  on  the  tract  of  land 
thus  inclosed,  which  he  was  then,  and  has  been  until  the  pres- 
ent time,  conducting  in  connection  with  a  butcher-shop  in  the 
city  of  Tucson.  He  had  no  title  to  any  of  the  land  upon 
which  the  fence  and  buildings  were  built  at  the  time  of  plac- 
ing them  there,  nor,  until  some  time  in  the  year  1897,  when  he 
leased  from  the  supervisors  of  the  county  that  part  of  the 
land  in  question  embraced  within  the  north  half  of  the  north- 
east quarter  of  section  36,  and  has  since  that  time  occupied 
that  land  under  such  lease.  On  the  fourteenth  day  of  Novem- 
ber, 1889,  Joseph  D.  Andrews  made  a  homestead  entry  upon 
the  southeast  quarter  of  section  25,  township  13  south,  range 
13  east,  the  land  adjoining  and  lying  immediately  north  of 
the  northeast  quarter  of  section  36,  and  on  the  nineteenth  day 
of  June,  1895,  received  from  the  government  a  deed  to  the 
said  lands,  which  he  duly  recorded  in  the  public  records  of 
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Pima  County.  Two  several  surveys  made  by  the  governmeut 
surveyors,  George  J.  Boskruge  in  1889,  and  Philip  Contzen 
in  1895,  for  the  purpose  of  determining  the  boundary-line  of 
Andrews'  property,  located  the  section  line  between  the  said 
sections  36  and  25  about  ninety  feet  south  of  the  north  line 
of  the  fence  that  had  been  erected  by  the  plaintiff  Pusch, 
inclosing  the  tract  of  land  first  above  referred  to,  and  estab- 
lished the  fact  that  the  north  line  of  the  fence  erected  by 
Pusch  and  about  ninety  feet  of  the  north  end  of  the  eastern 
and  western  lines  were  upon  the  southeast  quarter  of  section 
25,  belonging  to  Andrews,  instead  of  being  upon  the  north- 
east quarter  of  section  36,  as  was  intended  by  Pusch  when 
the  fence  was  built.  Some  time  in  the  month  of  November, 
1897,  the  plaintiff  constructed  a  new  fence,  composed  of  posts 
and  barb  wire,  on  the  line  between  sections  36  dnd  25,  being 
about  ninety  feet  south  of  the  north  line  of  the  old  fence. 
When  the  new  fence  was  built  and  Andrews  began  to  remove 
the  old  fence,  the  plaintiff  claimed  the  wood  of  which  the  old 
fence  was  built,  and  demanded  it  of  Andrews,  who  refused 
to  give  it  to  him,  claiming  it  as  his  own  property.  Andrews 
afterwards  tore  down  and  removed  the  old  fence,  and  sold 
the  w6od  of  which  it  had  been  constructed.  The  value  of  the 
wood  on  the  ground  where  the  fence  was  built  was  $297. 
There  had  been  several  surveys  of  the  line  between  the  said 
sections  36  and  25.  The  plaintiff,  when  he  built  the  fence, 
supposed  he  was  building  it  upon  the  section-line.  He  was 
not  familiar  with  the  subsequent  surveys,  and  was  not  satis- 
fied, until  he  began  the  construction  of  the  new  fence,  that 
the  old  fence  was  not  upon  the  line  dividing  the  two  sections. 
On  January  27,  1898,  the  plaintiff  brought  suit  against  the 
defendant  Andrews  in  a  justice's  court,  upon  the  following 
complaint  (after  the  heading):  ^'(1)  Plaintiff  alleges  that 
said  parties  reside  in  said  county;  (2)  That  heretofore,  and 
on  the  1st  day  of  November,  1897,  plaintiff  was  the  owner  of 
ninety-nine  cords  of  firewood,  the  same  being  of  the  value  of 
$297;  that  the  said  wood  was  in  the  possession  of  said  de- 
fendant in  said  county ;  that  said  defendant,  on  or  about  the 
14th  day  of  January,  1898,  sold  said  wood  to  divers  persons, 
and  delivered  same  to  the  purchasers  thereof;  (3)  That  after- 
wards, and  on  the  said  day,  plaintiff  demanded  of  and  from 
the  said  defendant  the  pay  for  said  wood,  but  the  defendant 
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refused  to  pay  therefor,  or  for  any  thereof;  wherefore  plain- 
tiff demands  judgment  for  the  sum  of  $297,  and  for  costs  of 
suit."  The  defendant  entered  a  general  denial.  In  aid  of 
this  suit,  an  attachment  was  issued  upon  an  affidavit  exe- 
cuted and  filed  by  the  plaintiff,  stating  that  the  defendant  was 
'^indebted  to  the  plaintiff  in  the  amount  sued  for  ui)on  an 
implied  contract  for  the  direct  payment  of  money  for  ninety- 
nine  cords  of  wood,  the  property  of  the  plaintiff,  and  being 
in  the  possession  of  the  defendant  temporarily  was  sold  by 
the  defendant,  and  the  value  thereof  retained  by  him."  Re- 
covery was  had  against  the  defendant,  who  appealed  to  the 
district  court.  Before  the  trial  in  the  district  court,  Joseph  D. 
Andrews  died,  and  Frank  H.  Hereford,  administrator  of  the 
estate,  was  substituted  as  defendant.  The  administrator  filed 
an  amended  answer,  setting  up  the  statute  of  limitations,  in 
addition  to  the  general  denial.  On  trial  of  the  cause  before 
the  court  without  a  jury,  the  court  found  **that  the  property 
in  controversy  was  personal  property,  and  was  the  property 
of  the  plaintiff;  that  while  it  was  the  property  of  the  plaintiff, 
the  defendant,  without  right,  took  it  into  his  possession  and 
converted  it, — that  is  to  say,  the  said  Joseph  D.  Andrews, 
before  the  bringing  of  this  suit,  without  right,  took  said  prop- 
erty into  his  possession  and  converted  it;  that  at  the  time  of 
its  said  conversion  the  value  of  the  said  property  was  the  sum 
of  $297," — and  gave  judgment  for  plaintiff  for  that  amount 
against  the  administrator  of  the  estate  and  the  sureties  on  the 
appeal  bond.  From  which  judgment,  and  the  denial  of  a 
motion  for  a  new  trial,  the  defendant  appeals. 

There  is  no  controversy  as  to  the  evidence  on  any  question 
of  fact  in  the  case,  the  evidence  given  on  either  side  being 
perfectly  consistent  with  that  given  on  the  other,  and  either 
side  admitting  the  truth  of  all  the  evidence  offered  by  the 
other.  The  determination  of  the  case  depends  entirely  upoq 
the  correctness  of  the  deductions  of  law  on  the  part  of  the 
lower  court  from  the  undisputed  facts  in  the  case.  The  ap- 
pellant's brief  contains  nine  different  assignments  of  error, 
but  these  are  properly  divisible  into  five  heads:  1.  That  the 
court  erred  in  finding  that'  the  property  in  controversfy  was 
the  personal  property  of  the  plaintiff,  whereas,  in  fact,  it  was 
real  property,  by  reason  of  its  having  been  a  permanent  fix- 
ture attached  to  the  realty,  and  was  therefore  conveyed  to  the 
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defendant  by  the  deed  from  the  government  in  1895,  that  con- 
veyed the  land  whereon  it  stood;  2.  That  the  court  erred  in 
finding  that  the  defendant  wrongfully  took  and  converted  the 
wood,  for  the  reason  that  such  wrongful  taking  and  con- 
version were  not  alleged  in  the  complaint;  3.  That  the  court 
erred  in  rendering  judgment  for  the  plaintiff,  for  the  reason 
that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  was  therefore  insufficient  to  authorize 
a  judgment  for  the  plaintiff;  4.  That  the  court  erred  in  ren- 
dering judgment  for  the  plaintiff,  for  the  reason  that  the 
evidence  showed  no  demand  by  the  plaintiff  for  the  payment 
for  the  wood,  as  alleged  in  the  complaint;  and  5.  That  the 
court  erred  in  not  rendering  judgment  for  the  defendant  on 
his  plea  of  the  statute  of  limitations,  the  wood  having  been  in 
his  possession  for  more  than  two  years  before  the  alleged  con- 
version. 

An  examination  of  the  record^  reveals  the  utter  absence 
of  any  evidence  to  support  the  allegations  of  the  com- 
plaint. There  was  no  allegation  in  the  complaint  of  any 
fence,  but  the  suit  was  brought  for  ninety-nine  cords  of  wood. 
When  the  plaintiff  presented  his  evidence,  he  established,  as 
a  fact  beyond  controversy,  that  he  built  a  fence  upon  public 
government  lands,  to  none  of  which  he  had  title ;  that  by  mis- 
take of  fact  he  built  the  part  of  the  fence  now  in  controversy 
upon  another  tract  than  the  one  he  intended;  and  that  shortly 
thereafter  the  defendant  took  up  the  adjoining  tract  of  land 
on  which  said  fence  stood  and  claimed  the  part  of  the  fence 
that  was  on  his  (defendant's)  land.  Some  six  years  there- 
after the  defendant  obtained  title  from  the  government  to 
the  land  on  which  stood  the  fence  in  controversy,  '^he  plain- 
tiff testified  that  some  time  in  November,  1897,  he  began  build- 
ing a  new  fence  on  the  correct  line,  and  that  at  that  time  the 
old  fence  was  standing,  as  it  had  been  for  eight  or  nine  years, 
on  the  land  of  the  defendant,  about  ninety  feet  distant  from 
the  line.  There  is  no  evidence  to  support  the  allegation  in 
the  complaint  that  he  was  the  owner  of  ninety-nine  cords,  or 
any  number  of  cords,  of  firewood  on  November  1,  1897,  but 
on  the  contrary,  his  direct  evidence  that  on  November  1st  he 
was  claiming  to  be  the  owner  of  a  fence,  then  in  use  as  a  fence 
on  the  defendant's  land,  which  he  afterwards,  during  Novem- 
ber, and  while  it  was  yet  a  fence  attached  to  the  realty  by 
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the  posts  set  in  the  ground,  separated  from  the  tract  of  land 
of  which  he  was  in  possession  by  a  new  fence  which  he  him- 
self built  ninety  feet  south  of  it.  He  alleges,  in  his  complaint, 
that  on  the  fourteenth  day  of  January,  after  the  defendant 
had  sold  the  material  of  which  the  said  fence  had  been  com- 
posed, he  demanded  the  pay  for  it,  which  the  defendant  re- 
fused. He  fails  to  support  that  allegation  by  any  evidence, 
but  he  testifies,  without  any  pleading  to  authorize  or  render 
material  or  competent  such  evidence,  that  in  November,  1897, 
after  he  had  built  the  new  fence,  at  the  time  when  Andrews 
began  to  remove  the  old  fence,  he  (plaintiff)  claimed  the  wood 
comprising  the  said  fence,  and  demanded  it  of  the  def endant, 
which  demand  the  defendant  refused,  and  claimed  the  mate- 
rial as  his  own  property. 

We  will  first  consider  the  character  of  the  property.  The 
position  relied  upon  by  the  appellee,  that  the  fence  was  per- 
sonal property  and  the  plaintiff  should  be  allowed  to  remove 
it  because  of  the  liberal  construction  given  to  the  law  of  fix- 
tures in  the  consideration  of  trade  fixtures,  is  untenable,  be- 
cause of  the  fact  that  a  pasture  fence  is  not,  aiid  has  never 
in  any  instance  been  considered,  a  trade  fixture,  and  because 
of  the  further  fact  that  the  liberal  construction  placed  by  the 
courts  upon  the  law  relative  to  trade  fixtures  has  been  nearly 
invariably  adopted  in  cases  arising  between  the  landlord  and 
tenant,  while  no  such  relation  can  be  said  to  exist  in  this 
case.  This  subject  was  very  exhaustively  considered,  and 
very  ably  presented,  by  Justice  Cowan  in  the  case  of  Walker 
V.  Sherman,  20  Wend.  636,  and  has  been  very  generally  fol- 
lowed from  that  time  to  the  present.  The  court  there  held: 
**The  question  is  one  between  tenants  in  common,  the  owners 
of  the  fee,  and  is,  we  think,  to  be  decided  on  the  same  prin- 
ciple as  if  it  had  arisen  between  grantor  and  grantee.  .  .  . 
As  between  such  parties,  the  doctrine  of  fixtures  making  a 
part  of  the  freehold,  and  passing  with  it,  is  more  extensively 
applied  than  between  any  others.  As  between  the  tenant  for 
life  or  years  and  reversioner  or  remainderman,  all  erections 
by  the  former  for  the  purpose  of  trade  or  manufactures, 
though  fixed  to  the  freehold,  are  considered  as  his  personal 
property,  and  as  such  may. be  removed  by  him  during  his 
term,  or  be  made  available  to  his  creditors,  .  .  .  whereas  they 
are  carried,  by  a  devise  or  other  conveyance  of  the  land,  to 
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the  devisee  or  vendee.  .  .  .  The  general  rule  is  that  anything 
of  a  personal  nature  cannot  be  considered  as  an  incident  to 
the  land,  even  as  between  vendor  and  vendee.  .  .  .  This  is 
not  universally  so.  Our  ordinary  farm  fences  or  rails,  and 
even  stone  walls,  are  affixed  to  the  premises  in  no  other  sense 
than  by  the  power  of  gravitation.  It  is  the  same  with  many 
other  erections  of  the  lighter  kind  about  the  farm."  The 
relaxation  of  the  ancient  doctrine  respecting  fixtures  that  has 
obtained  in  favor  of  tenants  and  against  landlords,  and  the 
distinction  between  the  relation  of  vendor  and  vendee  on  one 
hand  and  tenant  and  landlord  on  the  other,  is  considered  at 
length  in  this  decision,  and  is  distinctly  recognized,  and  the 
inconsistency  that  appears  to  arise  in  the  American  decisions 
is  largely  attributed  to  the  courts  not  attending  to  the  dis- 
tinction maintained  by  the  older  cases  between  the  two  rela- 
tions of  vendor  and  vendee  and  tenant  and  landlord.  The 
rulings  of  our  courts  in  recent  years,  to  the  eflPect  that  the 
intention  of  the  parties  very  largely  controls  the  question 
whether  personal  property  loses  its  character  of  personal 
property  and  becomes  realty  by  reason  of  being  affixed  to  the 
freehold  for  the  purpose  of  trade  or  manufacture,  will  be 
found,  on  examination,  to  apply  only  as  between  the  parties 
themselves,  where  no  innocent  purchaser  has  come  into  con- 
sideration in  the  case.  That  doctrine  is  correctly  set  forth 
in  Treadway  v.  Sharon,  7  Nev.  37,  in  which  case  it  is  held 
that  trade  fixtures  do  become  part  of  the  realty,  whatever 
intention  to  the  contrary  on  the  part  of  the  tenants  erecting 
them  may  be  inferred,  but  the  law  indulges  the  tenant  with 
the  right  of  removing  them  during  his  term,  as  between  the 
tenant  and  landlord,  but  they  pass  by  a  grant  of  the  land  as 
a  part  of  the  realty,  and  when  placed  on  public  land  by  one 
in  possession  without  title  the  one  who  thus  places  them  there 
has  no  greater  right  to  the  fixtures  as  against  one  whom  he 
suffers  to  acquire  title  to  the  land  than  has  the  vendor  of 
land  as  against  his  vendee.  It  has  been  held  by  the  courts, 
without  exception,  that  not  only  as  between  vendor  and  ven- 
dee the  fences  pass  by  grant  of  the  land,  but  that  a  fence 
placed  on  government  land  by  mistake  passes  with  the  land 
to  a  subsequent  purchaser  from  the  government.  Seymour 
V.  Watson,  36  Am.  Dec.  556;  Merriti  v.  Judd,  14  Cal.  59; 
Johnson's  Exr,  v.  Wisermn's  Exr.,  4  Met.  (Ky.)  360,  83  Am. 
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Dec.  475;  Rowand  v.  Anderson,  33  Kan.  264,.  6  Pac.  255,  52 
Am.  Rep.  529 ;  Railroad  Co.  v.  Morgan,  42  Kan.  23,  21  Pac. 
809,  4  L.  R.  A.  284,  16  Am.  St.  Rep.  471.  And  it  has  been 
held  in  California  that  a  statute  allowing  those  who  put  im- 
provements on  public  lands  of  the  United  States  to  remove 
the  same  within  six  months  after  the  land  has  become  the 
private  property  of  any  person,  and  declaring  fences  to  be 
improvements  within  the  meaning  of  said  act,  in  so  far  as  it 
relates  to  improvements  which  as  fixtures  have  become  part 
of  the  realty,  is  void.  Collins  v.  Bartlett,  44  Cal.  371 ;  Penny- 
becker  v.  McDougal,  48  Cal.  160;  McKieman  v.  Hesse,  51 
Cal.  594. 

It  is  established  by  undisputed  evidence  that  on  November 
1,  1897,  the  only  time  that  the  ownership  of  the  property  is 
alleged  to  have  been  in  the  plaintiflp,  the  fence  was  attached 
to  the  realty,  and  therefore  a  part  thereof.  This  determines 
the  character  of  the  property  and  the  ownership  of  it  on  that 
date,  and  renders  immaterial  the  fact  that  the  owner  of  the 
land  afterwards  severed  it  from  the  realty  and  reduced  it  to 
personal  property. 

The  i)osts,  that  represent  the  wood  sued  for,  when  they 
were  set  in  the  ground  in  the  construction  of  the  fence,  lost 
their  identity  in  the  fence,  and  the  fence  became  a  fixture 
when  thus  attached  to  the  land  in  1889,  and  passed  as  a  part 
of  the  realty  to  the  defendant  under  the  deed  from  the  gov- 
ernment in  1895,  that  conveyed  the  land  to  which  it  was  at- 
tached, and  the  court  erred  in  finding  it  to  be  the  personal 
property  of  the  plaintiff.  It  follows  that  the  fence,  being  a 
part  of  the  realty,  and  the  property  of  the  defendant,  con- 
veyed to  him  by  the  deed  from  the  government  that  conveyed 
the  land  whereon  it  stood,  the  defendant  was  entitled  to  judg- 
ment for  his  costs  in  the  lower  court,  and  the  court  erred  in 
giving  judgment  for  the  plaintiff  against  the  defendant,  for 
the  material  of  which  the  fence  was  constructed  as  personal 
property.  This  renders  unnecessary  the  consideration  of  the 
other  errors  assigned  in  the  brief.  The  judgment  of  the  lower 
court  is  reversed,  and  the  cause  remanded,  with  direction  to 
the  lower  court  to  render  judgment  for  the  defendant  for  his 
costs  in  the  case. 

Street,  C.  J.,  and  Sloan,  J.,  concur. 
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[Civil  No.  767.    Filed  March  19,  1902.] 
[68  Pac  558.] 

CHARLES  GOLDMAN,  Administrator  of  the  Estate  of  M/ 
Wormser,  Deceased,  Plaintiff  and  Appellant,  v.  PEDEO 
SOTELO,  Defendant  and  Appellee. 

1.  Ejectment — Defense— Adverse  Possession  —  Statement  of  Limi- 

tation— Whebx  Plaintiff  Claims  XJndee  Deeds  from  Defendant 
— Bev.  Stats.  Ajuz.  1887,  Pars.  2297,  2299,  Cited.— Under  para- 
graph 2297,  9upra,  providing  that  advene  possession  must  be  either 
under  title  or  eolor  of  title  to  set  up  the  three-year  bar,  and  para- 
graph 2299,  tupra,  providing  among  other  things  that  adverse  pos- 
session must  be  under  a  deed  duly  registered  to  set  up  the  five-year 
bar,  a  defendant  in  ejectment  is  precluded  from  setting  up  adverse 
possession  for  either  period  as  against  his  own  deed  to  plaintiff, 
upon  which  deed  plaintiff  declared  solely. 

2.  Same — Same — Same — Same — ^Fivb-Ybar  Limitation  —  Payment  of 

Taxes — ^Bev.  Stats.  Ariz.  1887,  Par.  2299,  Construed.— Under 
paragraph  2299,  supra,  providing  that  any  one  paying  taxes  on  the 
property  and  doing  certain  other  things  may  set  up  adverse  posses- 
sion for  five  years  as  a  defense  to  an  action  to  recover  said  property, 
evidence  of  payment  of  taxes  prior  to  the  particular  years  set  up 
in  the  defense  is  irrelevant  and  immateriaL 

3.  Same — ^Issues — ^Instructions   to   Jury— Misleading.— Plaintiff   in 

ejectment  declared  solely  upon  his  conveyances  from  the  defendant, 
which  on  their  face  vested  in  him  title  and  right  of  possession. 
The  defendant  set  up  in  his  answer  two  defenses, — one  that  the 
deed  relied  on  by  plaintiff  was  a  mortgage,  the  other  that  the  action 
of  the  plaintiff  had  been  barred  by  the  statute  of  limitations.  The 
latter  defense  not  being  open  under  the  pleadings  and  evidence, 
and  the  only  issue  being  whether  deed  from  defendant  to  plaintiff 
was  intended  as  an  absolute  conveyance  or  as  a  mortgage,  it  was 
erroneous  and  misleading  to  instruct  that  the  verdict  must  be  for 
the  defendant,  even  if  plaintiff  is  shown  to  have  the  legal  title, 
if  defendant  had  the  right  to  the  possession  of  the  property  at  the 
eonunencement  of  the  action,  as,  under  the  issues,  the  defendant 
could  not  be  found  to  have  had  the  right  to  possession  unless  he 
had  the  legal  title. 

4.  Statutory   Construction  —  Statute   Copied  —  Interpretation    of 

Statute  by  Former  State — ^Presumably  Adopted. — Having  copied 
verbatim  the  statute  of  another  state,  the  legislature  is  presumed  to 
have  adopted  with  it  the  interpretation  of  it  as  given  by  the 
supreme  court  of  the  state. 

APPEAL  from  a  judgment  of  the  District  Court  of   the 
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Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Webster  Street,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Baker  &  Bennett,  for  Appellant 

One  claiming  land  by  virtue  of  possession,  peaceable  and 
adverse,  for  three  years  must  show  in  addition  thereto  a  regu- 
lar chain  of  title  from  the  sovereignty  of  the  soil  down  to 
himself,  unbroken  by  any  conveyance  of  the  property  by  him- 
self, or  rather  that  the  chain  of  title  from  the  sovereignty  of 
the  soil  must  end  and  terminate  in  himself.  Voight  v.  Mackle, 
71  Tex.  78,  8  S.  W.  623;  Wright  v.  Daly,  26  Tex.  730;  Harris 
v.  Hardeman,  27  Tex.  249 ;  Long  v.  Brenneman,  59  Tex.  211 ; 
Brownson  v.  Scanlon,  59  Tex.  225;  Blum  v.  Rogers,  71  Tex. 
677,  9  S.  W.  595;  Grigsby  v.  May,  84  Tex.  254,  19  S.  W.  343. 

Millay  &  Christy,  and  C.  F.  Ainsworth,  for  Appellee. 

DOAN,  J. — Charles  Goldman,  administrator  of  the  estate 
of  M.  Wormser,  deceased,  brought  an  action  of  ejectment  on 
February  24,  1900,  in  the  district  court  of  Maricopa  County, 
against  Pedro  Sotelo,  to  recover  possession  of  one  hundred 
and  ten  acres  of  land  in  Maricopa  County,  to  which  he  claimed 
title  and  the  right  of  possession  in  M.  Wormser,  deceased,  at 
the  time  of  death,  and  in  himself,  as  administrator,  on  May 
10,  1898,  on  which  date  he  alleged  ouster,  wrongful  posses- 
sion, and  refusal  to  surrender  on  the  part  of  the  defendant. 
The  defendant  set  up  in  his  answer  peaceable  and  adverse 
possession  under  title  or  color  of  title  for  three  years  next 
before  the  commencement  of  the  action;  peaceable  and  ad- 
verse possession  of  the  premises,  cultivating,  using,  and 
enjoying  the  same  and  paying  taxes  thereon,  and  claiming 
under  a  deed  or  deeds  duly  registered  for  more  than  five 
years  next  before  the  commencement  of  the  action;  and  set 
up  the  bar  of  limitation  in  such  cases  provided.  In  addition 
to  the  statute  of  limitations,  he  set  up  a  plea  of  not  guilty 
and  a  general  denial,  after  which,  as  a  special  further  defense, 
he  alleged  that:  "The  plaintiff  does  hold  a  certain  deed  or 
deeds  purporting  to  convey  the  lands  and  premises  described 
in  the  complaint  from  the  defendant  to  said  M.   Wormser, 
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deceased,  on  which  the  defendant  believes  the  plaintiff  founds 
this  action;  but  that  any  such  deed  or  deeds  so  given  and 
executed  by  this  defendant  to  said  M.  Wormser,  deceased, 
were  intended  only  to  be  given,  and  were  so  received,  as 
security  for  a  certain  debt  which  said  defendant  owed  to  said 
M.  Wormser,  deceased,  which  said  debt  has  long  since  been 
fully  paid  off  and  satisfied."  The  trial  of  the  cause  was  had 
before  a  jury  on  June  11,  1901,  upon  which  trial  the  plaintiff 
introduced  in  evidence  a  warranty  deed  executed  by  Pedro 
Sotelo  to  Miguel  Wormser,  dated  July  10,  1888,  duly  acknowl- 
edged and  recorded,  conveying  the  premises  in  question;  also 
a  warranty  deed  executed  by  Pedro  Sotelo  and  his  wife,  Fran- 
cisca,  to  M.  Wormser,  dated  April  15,  1890,  duly  acknowl- 
edged and  recorded.  This  last-mentioned  deed  recited  that  it 
was  executed  to  correct  the  description  of  land  conveyed  by 
the  deed  above  mentioned  of  July  10,  1888.  The  defendant 
offered  in  evidence  a  patent  conveying  the  land  in  controversy 
from  the  United  States  to  Pedro  Sotelo,  dated  May  23,  1888, 
and  oral  testimony.  After  the  introduction  of  evidence  and 
the  argument  of  counsel,  the  case  was  submitted  to  the  jury 
on  the  charge  of  the  court  including  the  instructions  given 
upon  the  request  of  the  plaintiff  and  the  defendant.  The 
jury,  by  their  verdict,  found  for  the  defendant,  and  judgment 
was  entered  in  accordance  with  such  verdict.  A  motion  for  a 
new  trial  was  denied.  From  the  judgment  and  the  denial  of 
the  motion  for  a  new  trial,  the  plaintiff  appeals. 

The  appellant  has  assigned  nine  several  errors  on  the  part  of 
the  lower  court,  seven  of  them  directed  against  the  instruc- 
tions of  the  court.  The  most  serious  objection  to  the  instruc- 
tions of  the  court  is  urged  against  the  third  instruction  given 
at  the  request  of  the  defendant,  to  wit:  **The  court  instructs 
the  jury  that,  in  order  for  him  to  recover  in  this  action,  it  is 
not  sufficient  for  the  plaintiff  to  show  the  legal  title  in  him- 
self, but  he  must  also  show  he  had  the  right  of  possession  of 
the  property  in  question  at  the  time  of  the  commencement  of 
this  action,  and  has  such  right  of  possession  now;  and,  even 
if  the  plaintiff  be  found  by  you,  from  the  evidence,  to  have 
the  legal  title,  if  you  further  find  that  the  defendant  had,  at 
the  time  of  the  commencement  of  this  action,  a  just  and  equi- 
table right  to  the  possession  of  the  said  property,  then  your 
verdict  must  be  for  the  defendant."    The  gfving  of  this  in- 
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struction  is  assigned  as  error,  for  the  reason  that  there  is  no 
evidence  in  the  record  upon  which  to  base  such  instruction. 
The  instruction  complained  of,  although  unquestionably  good 
law  in  a  great  many  cases  in  ejectment, — possibly  in  the 
majority, — is  not  the  law  applicable  to  this  case,  as  presented 
by  the  pleadings  and  the  evidence.  Neither  is  it  consistent 
with  the  other  instructions  given  by  the  court,  and  it  may 
have  misled  the  jury.  Where  the  title  exists  in  one  party, 
and  the  legal  or  equitable  right  of  possession  is  set  out  in  his 
pleadings  by  the  other  party,  and  is  sustained  by  evidence, 
the  instruction  complained  of  would  have  been  applicable, 
and  would  correctly  state  the  law.  In  this  case,  however,  the 
plaintiff  declared  solely  upon  his  conveyances  from  the  de- 
fendant, which,  on  their  face,  vested  in  him  title  and  right  of 
possession.  The  defendant  set  up  in  his  answer  only  two 
defenses — one  that  the  deed  relied  on  by  the  plaintiff  was 
a  mortgage ;  the  other  that  the  action  of  the  plaintiff  had  been 
barred  by  the  statute  of  limitations.  The  court  instructed  the 
jury,  that:  '*The  execution  and  delivery  of  the  deeds  from 
Sotelo  to  Wormser  in  evidence  in  this  case  is  not  disputed, 
and  those  deeds  upon  their  face  convey  the  title  and  right  of 
possession  to  Wormser."  **The  fact  that  after  the  exefcution 
of  the  deeds  Sotelo  remained  in  the  occupancy  of  the  land  is 
not  sufficient  to  change  the  character  of  those  instruments 
from  conveyances  of  title  to  mortgages  for  the  security  of  the 
debt."  **The  deeds  from  Sotelo  to  Wormser  in  evidence  are 
upon  their  face  sufficient  to  convey  the  title  and  right  of  pos- 
session to  the  lands  in  dispute  to  Wormser,  and  the  presump- 
tion of  law  is  that  they  were  executed  for  that  purpose,  and 
that  presumption  can  only  be  overcome  by  clear,  satisfactory, 
and  convincing  testimony  that  they  were  never  intended  for 
that  purpose,  either  by  Sotelo  or  Wormser."  These  instruc- 
tions tell  the  jury  in  plain  terms  that  the  deeds  in  question, 
if  deeds  of  conveyance  as  indicated  on  their  face,  would  con- 
vey the  title  and  right  of  possession  to  Wormser,  and  would 
warrant  a  verdict  on  their  part  for  the  plaintiff,  unless  some 
other  defense  was  shown  by  the  defendant.  The  only  other 
defense  pleaded  by  the  defendant  was  the  statute  of  limita- 
tions. The  defendant,  Sotelo,  could  not  avail  himself  of 
either  the  three-year  or  five-year  statute  of  limitation  with- 
out at  the  same  time  showing  that  he  claimed  under  a  deed 
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or  deeds  duly  registered,  and  such  deed  or  deeds  must  be  sub- 
sequent to  the  deeds  by  which  he  himself  had  conveyed  the 
property  to  the  plaintiff;  in  other  words,  he  could  not  set  up 
the  statute  of  limitations  as  against  his  own  deed,  relying 
upon  his  former  title.  One  claiming  land  by  virtue  of  pos- 
session,  peaceable  and  adverse,  for  three  years,  under  our 
statute,  must  show,  in  addition  thereto,  a  regular  chain  of 
title  from  the  sovereignty  of  the  soil  down  to  himself;  or, 
rather,  the  chain  of  title  from  the  sovereignty  of  the  soil  must 
end  and  terminate  in  himself.  One  claiming  by  such  pos- 
session for  five  years  must  show,  in  addition  thereto,  use,  cul- 
tivation, and  payment  of  taxes,  and  that  he  is  claiming  under 
a  deed  or  deeds  duly  registered.  On  that  point  the  court 
instructed  the  jury:  **In  order  that  the  defendant  may  avail 
himself  of  the  statute  of  limitation  in  this  case,  he  must  prove 
continuous  adverse  possession  of  the  disputed  premises  for 
five  years  under  a  recorded  deed,  and  the  payment  of  taxes 
on  the  land  by  the  party  pleading  the  limitation  for  each  of 
the  five  years;  and  the  omission  to  pay  taxes  by  the  party 
pleading  the  statute  is  fatal  to  such  defense.''  There  is  no 
evidence  in  the  record  of  the  pajrment  of  taxes  on  the  land  by 
the  party  pleading  the  limitation  for  any  one  of  the  five  years 
next  preceding  the  action.  There  was  some  evidence  relative 
to  Wormser,  the  deceased,  having  charged  the  defendant,  in 
1890,  for  the  taxes  on  the  land  in  dispute  for  the  year  1889, 
but  that  would  be  wholly  irrelevant  and  immaterial  if  sus- 
tained, because  the  only  years  for  which  the  payment  of  taxes 
was  material  were  the  years  of  1893,  1894,  1895,  1896,  and 
1897.  The  court  further  instructed  the  jury:  *'No.  7.  Pos- 
session of  the  premises  in  controversy  by  the  defendant  for 
three  years  cannot  avail  the  defendant  as  evidence  of  his 
right  of  i>ossession  of  said  premises,  unless  he  shows,  in  addi- 
tion thereto,  a  chain  of  title  from  the  United  States  to  him- 
self, without  any  subsequent  conveyance  of  the  title  away 
from  himself.  If,  after  that  title  has  been  vested  in  the 
defendant  by  the  consecutive  chain  of  title  from  the  United 
States  to  him,  the  defendant  has  conveyed  the  land  in  con- 
troversy to  plaintiff's  intestate,  M.  Wormser,  he  cannot  base 
his  three-years'  possession  of  said  premises  under  such  chain 
of  title  to  himself  as  against  his  own  subsequent  grantee,  M. 
Wormser,  or  his  administrator."    The  language  of  our  statute 
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extends  the  restriction  pronounced  in  this  instruction,  hold- 
ing that  the  conveyance  of  title  from  himself  by  the 
defendant  after  the  date  of  the  deed  conveying  the  title  to 
him  deprives  such  defendant  of  the  benefit  of  the  statute  of 
limitation  by  reason  of  possession  for  three  years,  to  the  plea 
of  the  statute  by  reason  of  possession  for  five  years  with  equal 
force.  These  instructions  told  the  jury,  in  substance,  that  if 
the  deeds  in  question  executed  by  the  defendant  to  Wormser 
were  conveyances  of  title,  as  indicated  on  their  face,  the 
defendant  could  not  avail  himself  of  either  the  five  or  the 
three-years'  statute  of  limitation  against  the  plaintiff,  and 
thus  eliminated  the  question  of  limitation  from  the  case,  and 
left  before  the  jury  only  the  one  issue :  If  the  deeds  in  ques- 
tion were  conveyances  of  title,  the  jury  should  find  for  the 
plaintiff;  if  they  were  mortgages  for  security  of  debt,  they 
should  find  for  the  defendant.  Pursuant  to  this  idea,  the 
court  very  properly  followed  up  the  last  instruction  quoted 
by  the  further  instruction:  **The  court  instructs  the  jury 
that  if  it  finds  from  the  evidence  that  the  defendant  is  in 
possession  of  the  lands  in  controversy,  and  that  the  plaintiff 
claims  the  right  of  possession  of  the  same  by  virtue  of  a  deed 
or  deeds  to  the  same,  executed  and  delivered  by  the  defendant 
to  Wormser,  deceased;  and  if  the  jury  further  find  from 
the  evidence  that  the  defendant  executed  and  delivered  said 
deed  or  deeds  to  M.  Wormser,  deceased,  as  security  for  a 
debt  or  debts, — ^then  the  plaintiff  cannot  recover  in  this  action 
under  such  deed  or  deeds."  It  is  urged  by  counsel  for 
appellee  that  plaintiff's  given  instruction  No.  7  was  too  strict, 
because  the  grantor  may  plead  the  statute  of  limitations 
against  his  grantee;  and  he  supports  this  position  by  citing 
New  York  and  California  authorities.  The  New  York  statute 
provides  that  adverse  possession  for  a  period  of  twenty 
years  gives  title.  In  the  case  of  Jackson  v.  Oltz,  8  Wend. 
440,  it  was  held  that,  to  constitute  adverse  possession,  there 
must  in  all  cases  be  a  claim  of  title.  A  deed  need  not  be 
shown  as  evidence  of  that  title;  but  where  there  is  no  paper 
title  there  must  be  a  pedis  possessio, — an  actual  occupancy. 
If  the  possession  was  adverse,  and  had  been  so  for  more  than 
twenty  years,  then  that  possession  ripened  into  a  title,  and 
the  possessor  must  recover  against  the  holder  of  the  true 
title,  although  the  paper  title  is  in  reality  not  in  such  pos- 
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sessor.  Sherman  v.  Kane,  86  N.  Y.  57,  following  the  same 
doctrine,  declares  that  the  legal  presumption  is  in  favor  of 
the  person  establishing  title,  unless  the  premises  are  shown  to 
be  held  adverse  to  the  title  for  at  least  twenty  years  before 
the  commencement  of  the  action.  The  California  statute  of 
limitations  relating  to  real  estate  is  copied  from  the  statute 
of  New  York  with  but  slight  verbal  changes,  and  provides 
that  five  years'  adverse  possession  covers  all  actions,  and  as 
effectually  bars  all  rights  of  other  claimants  as  twenty  years' 
adverse  possession  under  the  New  York  statutes  or  sixty  years' 
adverse  possession  under  the  common  law.  The  California 
statute  reads:  **No  action  for  the  recovery  of  real  property, 
or  for  the  recovery  of  the  possession  thereof,  shall  be  main- 
tained, unless  it  appear  that  the  plaintiff,  his  ancestor,  pred- 
ecessor, or  grantor,  was  seized  or  possessed  of  the  premises 
in  question  within  five  years  before  the  commencement  of 
such  action."  Code  Civ.  Proc,  sec.  318.  Under  this  statute 
the  supreme  court  of  California  has  held  that:  "An  adverse 
possession  of  land  for  a  period  of  time  prescribed  by  the 
statute  not  only  bars  the  remedy,  but  practically  extinguishes 
the  right  of  the  party  having  the  true,  proper  title,  and  vests 
a  perfect  title  in  the  adverse  holder."  Oaribaldi  v.  Shattuck^ 
70  Cal.  511,  11  Pac.  778;  Richardson  v.  Williamson,  24  Cal 
289;  Arrington  v.  Liscom,  34  Cal.  385,  94  Am.  Dec.  722. 
These  doctrines  are  not  applicable  to  the  case  at  bar  because 
of  the  statutes  under  which  they  were  rendered  being  radically 
different  from  our  statute.  The  New  York  and  California 
statutes  accorded  the  benefit  of  the  bar  to  the  adverse 
holder  by  reason  simply  of  adverse  possession,  whereas 
our  statute  provides  (Rev.  Stats.  1887,  sec.  2297)  that  the 
adverse  possession  shall  be  held  either  **  under  title  or  color  of 
title"  or  (sec.  2299)  ** under  a  deed  or  deeds  duly  registered." 
The  Arizona  statute  of  limitations  relied  on  by  the  defendant 
in  this  case  was  taken  from  the  statute  of  Texas,  and  the  law 
on  this  subject,  as  recognized  by  the  supreme  court  of  that 
state,  is  given  in  the  case  of  Voight  v.  Mackle,  71  Tex.  78, 
8  S.  W.  623.  This  is  a  well-considered  case,  and  is  founded 
upon  a  long  line  of  decisions  of  the  supreme  court  of  Texas 
upon  the  same  statute.  In  this  case  the  grantor  of  the  land 
brought  a  suit  to  quiet  title  against  the  party  to  whom  his 
grantee  had  conveyed  the  land,  and  in  his  complaint  set  up 
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his  adverse  possession,  use,  cultivation,  and  payment  of  taxes 
under  the  duly  registered  deed  made  to  him  ten  years  prior 
to  his  conveyance  to  his  immediate  grantee,  and  the  lower 
court  held  that  he  had  acquired  title  by  virtue  of  the  five-year 
statute  of  limitation,  and  gave  him  judgment.  The  supreme 
court,  in  reversing  this  judgment,  say:  '*In  Harris  v.  Harde- 
man, 27  Tex.  248,  it  is  said,  and  perhaps  authoritatively  de- 
cided, that,  when  the  ancestor  has  conveyed  the  land  in  his 
lifetime,  his  heirs,  upon  gaining  possession,  had  no  title,  and 
could  not  set  up  the  statute  of  limitation  either  of  three  years 
or  five  years,  under  the  grant  to  him.  The  statement  of  the 
case  does  not  clearly  show  whether  the  point  as  to  the  limita- 
tion of  five  years  was  presented  or  not,  though  the  language 
of  the  court  in  the  opinion  would  indicate  that  it  was.  How- 
ever that  may  be,  the  principle  announced  is  sound.  The 
reason  upon  which  the  statute  of  five  years  is  based  would 
seem  to  be  that  the  party,  by  taking  possession  under  a  deed, 
which  is  spread  upon  the  records,  gives  distinct  notice  of  his 
claim  to  the  land  and  of  the  deed  through  which  he  derived 
his  title.  If,  after  this  open  challenge  of  the  rights  of  the 
adverse  claimants,  his  possession,  use,  cultivation,  and  pay- 
ment of  taxes  continue  for  five  years,  the  statute  means  that 
he  shall  be  conclusively  presumed  to  be  the  owner  of  the  land. 
But  can  a  possessor  who  has  subsequently  conveyed  the  land 
be  said  to  claim  that  under  the  conveyance  which  he  had 
transferred  to  another?  We  think  not.  In  order  to  avail 
himself  of  the  statute  as  a  claimant  under  a  recorded  deed, 
he  need  not  have  the  lawful  title,  but  he  must  at  least  retain 
during  the  statutory  period  such  claim  as  the  deed  purports 
to  convey."  Aside  from  the  soundness  of  its  reasoning,  this 
decision  is  of  particular  weight  in  this  territory  for  the  reason 
that  our  statute  of  limitations,  pleaded  by  the  appellee  in  this 
case,  is  copied  verbatim  from  the  statute  of  Texas,  and  the 
decision  quoted  above  is  the  interpretation  of  that  statute  by 
the  state  from  which  it  was  adopted;  and,  having  adopted  the 
statute,  the  legislature  is  presumed  to  have  adopted  with  it 
the  interpretation  of  it  as  given  by  the  supreme  court  of  the 
state.  • 

This  condition  of  the  case  narrowed  down  the  issue  before 
the  jury  to  the  consideration  of  the  character  of  the  instru- 
ments in  question,  and  left  the  case  in  such  condition  **that, 
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in  order  for  him  to  recover  in  this  action,  it''  was  ** sufficient 
for  the  plaintiff  to  show  the  legal  title  in  himself,"  because 
in  this  case,  under  the  law  as  it  was  declared  by  the  court  in 
his  instructions,  the  plaintiff,  in  order  to  show  the  legal  title 
in  himself,  necessarily  by  that  act  showed  right  of  i)ossession; 
and,  the  showing  of  the  legal  title  likewise  showing  right  of 
possession,  left  nothing  further  incumbent  on  the  plaintiff, 
and  rendered  erroneous  the  instruction  of  the  court  com- 
plained of,  to  wit:  **Even  if  the  plaintiff  be  found  by  you 
from  the  evidence  to  have  the  legal  title,  if  you  further  find 
that  the  defendant  had,  at  the  time  of  the  commencement  of 
the  action,  a  just  and  equitable  right  to  the  possession  of  the 
said  property,  then  your  verdict  must  be  for  the  defendant." 
For  the  reason  that,  if  the  plaintiff  was  found  by  the  jury 
from  the  evidence  to  have  the  legal  title,  it  was  impossible, 
under  the  pleadings  and  evidence  in  this  case,  that  the  defend- 
ant could  have  a  just  and  equitable  right  to  the  possession  of 
the  property,  or  for  the  jury  to  so  find.  It  was  misleading  to 
the  jury,  and  was  the  more  likely  to  confuse  them  because  of 
the  fact  that  the  defendant  had  set  up  the  statute  of  limita- 
tions in  his  answer,  and  had  introduced  evidence  to  establish 
the  fact  of  possession  for  the  purpose  of  sustaining  that  plea. 
The  instructions  relative  to  the  statute  of  limitations  given  by 
the  court,  while  correct  declarations  of  the  law  as  far  as  they 
went,  were  not  sufficiently  definite  and  plain  to  enable  us  to 
say  that  the  jury  understood  therefrom  that  the  bar  of  the 
statute  of  limitations  was  entirely  eliminated  from  the  case. 
There  was  greater  danger  of  their  being  misled  by  the  in- 
struction complained  of  because  of  the  fact  that,  unless  there 
remained  for  their  consideration  some  defense  of  that  char- 
acter, this  instruction  would  be  inconsistent  with  the  other 
instructions  of  the  court,  and  not  founded  upon  or  applicable 
to  any  issue  in  the  case.  There  was  no  evidence  upon  which 
to  base  the  instruction  complained  of,  and,  from  the  nature 
of  the  case,  the  giving  of  it  at  this  time  was  error,  and  there 
is  no  assurance  that  the  error  was  not  prejudicial  to  the  plain- 
tiff. If  the  jury  rendered  their  verdict  upon  the  theory  that 
the  deeds  placed  in  evidence  were  in  fact  mortgages  for  secur- 
ity of  debt,  the  plaintiff  was  not  prejudiced  or  injured  by  the 
instruction;  but,  if  the  jury  were  to  render  their  verdict  on 
the  theory  that  the  deeds  were  in  reality  mortgages,    there 
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was  no  occasion  for  this  instruction.  The  asking  of  it  by  the 
defendant  and  the  giving  of  it  by  the  court  can  only  be 
accounted  for  on  the  theory  that  it  was  intended  to  say  to  the 
jury  that,  **If  you  do  not  find  that  the  deeds  are  in  reality 
mortgages,  yet  if  you  find  that  the  defendant  has  a  just  and 
equitable  right  to  the  possession  of  the  premises,  although 
you  have  found  the  title  to  be  in  the  plaintiff,  you  must  find 
for  the  defendant."  This,  being  impossible  in  this  case,  as 
above  set  forth,  unless  the  plaintiff  was  barred  by  the  statute 
of  limitations  from  securing  his  legal  rights,  would  mislead 
the  jury  to  believe  that  the  defendant  was  in  some  way  en- 
titled to  receive  the  benefit  of  the  bar  of  the  statute,  although 
the  court  had  legally  and  in  technical  terms  elsewhere  in- 
structed them  that  he  was  not.  The  determination  of  this 
question  will  render  unnecessary  a  consideration  of  the  other 
points  assigned  as  errors  in  the  appellant's  brief. 

The  judgment  of  the  lower  court  is  reversed,  and  the  cause 
is  remanded  for  new  trial. 

Sloan,  J.,  and  Davis,  J.,  concur. 
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HOSEA   G.    GREENHAW,   Defendant   and   Appellant,   v. 
E.   J.   HOLMES,  Plaintiff  and  Appellee. 

1.  Negotiablb  Instruments  —  Notes  —  Interest — Rate— Where  not 
Provided — Where  PROvroED — Judgment — Bears  Rate  Provided — 
Rev.  Stats.  Ariz.  1887,  Pars.  2161,  2162,  Construed.  —  Under 
paragraph  2161,  supra,  providing  that  when  there  is  no  express 
agreement  fixing  a  different  rate  of  interest,  interest  at  the  rate 
of  seven  per  cent  per  annum  shall  be  allowed  on  notes  after 
maturity,  and  paragraph  2162,  supra,  providing  that  parties  may 
agree  in  writing  to  any  rate  of  interest  on  notes,  and  any  judgment 
rendered  on  such  contract  shall  bear  the  rate  of  interest  agreed 
upon  by  the  parties,  a  note  calling  for  interest  at  the  rate  of  one 
per  cent  per  month,  and  containing  no  provision  as  to  the  rate  after 
maturity,  bears  interest  after  maturity  at  the  stipulated  rate,  and 
not  at  seven  per  cent  per  annum. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Webster  Street,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

J.  L.  B.  Alexander,  and  G.  P.  BuUard,  for  Appellant. 

The  parties  in  specifying  the  rate  of  interest,  omitted  the 
words  ** until  paid,"  and  no  other  words  were  substituted  in 
their  place  to  show  that  the  parties  to  the  note  intended  that 
the  contract  rate  of  interest  therein  should  continue  after 
maturity  until  the  note  should  be  paid  or  merged  in  a  judg- 
ment. The  contract  being  for  interest,  the  parties  should  be 
held  strictly  to  the  terms  of  their  contract,  which  in  this  case 
is  one  per  cent  per  month  until  due,  not  until  paid,  and  the 
court  should  not  indulge  in  doubtful  inferences  to  extend 
the  stipulation  for  interest  beyond  the  time  specified  in  the 
written  contract.  Newton  v.  Kennerly,  31  Ark.  626,  25  Am. 
Rep.  592;  Brewster  v.  Wakefield,  22  How.  118,  16  L.  Ed.  301; 
Holden  v.  Trust  Co.,  100  U.  S.  74,  25  L.  Ed.  567. 

J.  W.  Crenshaw,  for  Appellee. 

All  promissory  notes  or  other  agreements  in  writing  for  the 
payment  of  interest  on  money  due  or  to  become  due  bear  the 
same  rate  of  interest  after  maturity  as  is  expressed  in  the 
written  contract,  although  nothing  is  expressed  about  interest 
after  maturity.  Rev.  Stats.  Ariz.  1887,  pars.  2161,  2162; 
Frigden  v.  Andrews,  7  Tex.  461;  Hopkins  v.  Crittenden,  10 
Tex.  189 ;  Marietta  Iron  Works  v.  Lottimer,  25  Ohio  St.  621 ; 
Uannett  v.  Sturges,  25  Ohio  St.  384;  Hydraulic  Co.  v.  Chat- 
field,  38  Ohio  St.  575;  Kerr  v.  Haverstick,  94  Ind.  178;  Hume 
V.  Mazelin,  84  Ind.  574;  Shaw  v.  Rigby,  84  Ind.  375,  43  Am. 
Rep.  96;  Kimmell  v.  Burns,  84  Ind.  370;  Phinney  v.  Baldwin, 
16  111.  108,  61  Am.  Dec.  62;  Hand  v.  Armstrong,  18  Iowa,  324; 
Thompson  v.  Pickel,  20  Iowa,  490;  Brannon  v.  Hursell,  112 
Mass.  63;  Xarner  v.  Juif,  38  Mich.  662;  Headers  v.  Gray,  60 
Miss.  400,  45  Am.  Rep.  414;  Broadway  Savings  Bank  v. 
Forbes,  79  Mo.  226 ;  Borders  v.  Barber,  81  Mo.  636 ;  Kellogg 
V.  Lavender,  15  Neb.  256,  48  Am.  Rep.  339,  18  N.  W.  38; 
Hager  v.  Blake,  16  Neb.  12, 19  N.  W.  780 ;  Wyckoff  v.  Wyckoff, 
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44  N.  J.  Eq.  56,  13  Atl.  662;  Cott(m  Mills  Go,  v.  Bums,  114 
N.  C.  353,  19  S.  E.  238;  Overton  v.  Bolton,  9  Heisk.  762,  24 
Am.  Rep.  367;  Cecil  v.  Hicks,  29  Qratt.  1,  26  Am.  Rep.  391; 
Spencer  v.  Maxfield,  16  Wis.  185 ;  Jefferson  County  v.  Lewis, 
20  Fla.  981. 

DAVIS,  J. — The  action  in  the  court  below  was  founded 
upon  a  promissory  note  of  the  tenor  following:  *' $1,897.00. 
Phcenix,  a.  T.,  March  8th,  1893.  On  or  before  July  8th, 
1893,  after  date,  for  value  received,  I  promise  to  pay  to  the 
order  of  R.  J.  Holmes,  Sr.,  the  sum*  of  eighteen  hundred  and 
ninety-seven  dollars,  at  Phoenix,  A.  T.,  with  interest  thereon 
at  the  rate  of  one  per  cent  per  month,  payable  annually. 
[Signed]  Hosea  G.  Greenhaw."  The  district  court,  by  its 
judgment,  allowed  interest  on  this  note  at  the  rate  of  one  per 
cent  a  month  after  it  became  due.  The  appellant  contends 
that  his  contract  was  only  for  that  rate  from  the  date  of  the 
note  until  its  maturity,  and  that  but  seven  per  cent  was  re- 
coverable after  that  period.  This  raises  the  only  question 
presented  by  the  appeal,  and  its  determination  involves  the 
correct  interpretation  of  the  contract  in  the  light  of  the  stat- 
ute then  in  force  on  the  subject  of  interest.  The  provisions  of 
law  to  be  considered  in  this  connection  are  the  two  following 
paragraphs,  contained  in  the  Revised  Statutes  of  1887 : — 

**2161.  When  there  is  no  express  agreement  fixing  a  differ- 
ent rate  of  interest,  interest  shall  be  allowed  at  the  rate  of 
seven  per  cent  per  annum  on  all  moneys  after  they  become 
due  on  any  bond,  bill,  promissory  note,  or  other  instrument 
in  writing,  or  any  judgment  recovered  in  any  court  in  this 
territory,  for  money  lent,  for  money  due  on  any  settlement  of 
accounts  from  the  day  on  which  the  balance  is  ascertained, 
and  for  money  received  for  the  use  of  another. 

**2162.  Parties  may  agree  in  writing  for  the  payment  of 
any  rate  of  interest  whatever  on  money  due  or  to  become  due 
oh  any  contract;  any  judgment  rendered  on  such  contract 
shall  conform  thereto,  and  shall  bear  the  rate  of  interest 
agreed  upon  by  the  parties,  and  which  shall  be  specified  in 
the  judgment." 

These  provisions  were  adopted  from  the  statutes  of  Cali- 
fornia, and  had  already  been  construed  by  the  supreme  court 
of  that  state  against  the  vi^w  now  urged  by  the  appellant. 
In  Kohlcr  v.  Smith,  2  Cal.  597,  56  Am.  Dec.  369,  the  court 
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said:  *'This  language  is  very  explicit,  and  shows  that  the 
intention  of  the  act  was  twofold :  First,  that  money  demands 
after  maturity,  should  draw  interest;  and,  second,  that  they 
should  draw  interest  at  whatever  rate  was  expressed  in  the 
written  contract,  notwithstanding  that  nothing  is  said  ex- 
pressly about  interest  after  maturity;  and  it  is  only  where 
no  rate  is  agreed  on  that  the  statute  rate  takes  effect.  This 
construction  is  strengthened  by  the  second  section  of  the  act, 
which  requires  judgment  on  such  contracts  to  *bear  the  inter- 
est agreed  upon  by  the  parties '. "  A  like  decision  has  been  made 
in  other  states  upon  similar  statutes.  Hand  v.  Armstrong,  18 
Iowa,  324;  Brannon  v.  Hursell,  112  Mass.  63;  Marietta  Iron 
Works  V.  Lottimer,  25  Ohio  St.  621 ;  McLane  v.  AbramSy  2^ev. 
199 ;  Phinney  v.  Baldwin,  16  111.  108,  61  Am.  Dec.  62 ;  Hopkins 
V.  Crittenden,  10  Tex,  189;  Spencer  v.  Maxfield,  16  Wis.  185; 
Borders  v.  Barber,  81  Mo.  636;  Warner  v.  Juif,  38  Mich.  662; 
Kellogg  v.  Lavender,  15  Neb.  256,  48  Am.  Rep.  339,  18  N.  W. 
38;  Wyckoff  v.  Wyckoff,  44  N.  J.  Eq.  56,  13  Atl.  662.  While 
the  authorities  are  somewhat  conflicting,  the  preponderance 
of  opinion  in  the  state  courts  is  clearly  in  f  avDr  of  the  doctrine 
that  the  stipulated  rate  of  interest  attends  the  contract  until 
it  is  merged  in  this  judgment.  This  view  has  also  received  the 
sanction  of  the  supreme  court  of  the  United  States  in  a  case 
which  came  before  it  under  a  statute  of  Iowa  which  bears 
close  resemblance  to  that  of  our  territory.  Cromwell  v.  Sac 
County,  96  U.  S.  51,  24  L.  Ed.  681.  In  the  cases  from  that 
court  where  a  different  rule  was  apparently  applied  it  will 
be  observed  that  the  local  statutes  governing  interest  rates 
were  essentially  diflPerent  from  our  own.  Brewster  v.  Wake- 
field, 22  How.  118,  16  L.  Ed.  301;  Bumhisel  v.  Firman,  22 
Wall.  170,  22  L.  Ed.  766;  Holden  v.  Trust  Co,,  100  U.  S.  72, 
25  L.  Ed.  567.  Certainly  the  legislature,  in  providing  that 
the  judgment  should  bear  the  stipulated  rate  of  interest,  could 
not  have  had  in  contemplation  that  a  different  rate  would 
prevail  between  the  maturity  of  the  note  and  the  entry  of 
the  judgment,  nor  is  it  evident  that  the  parties  contracting 
under  this  statute  so  intended.  The  appellant  had  agreed  in 
writing  that  the  rate  of  interest  for  the  use  of  the  appellee's 
money  should  be  one  per  cent  a  month.  If,  in  breach  of  his 
contract,  in  violation  of  his  own  duty  and  against  the  lender's 
rights,  he  extended  the  time,  should  he  not  be  held  to  the  rate 
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at  which  he  took  the  money!  Aside  from  the  naked  justice 
of  the  proposition,  the  inference  seems  irresistible  that  such 
was  the  requirement  of  our  law.  In  other  words,  the  statute 
meant  that  the  principal  of  the  note  should  bear  the  stipulated 
rate  of  interest  from  the  time  it  was  due  until  it  was  paid, 
whether  payment  waa  made  voluntarily  or  enforced  by  judg- 
ment and  execution. 

There  appears  no  error  in  the  record,  and  the  judgment  of 
the  court  below  is  affu*med. 

Sloan,  J.,  and  Doan,  J.,  concur. 


[Civil  No.  759.     Filed  March  19,  1902.] 
[68  Pac  524.] 

THE  COBRE  GRANDE  COPPER  COMPANY,  Plaintiff 
and  Appellee,  v.  WILLIAM  C.  GREENE  et  al.,  Defend- 
ants and  Appellees.  In  the  Matter  of  the  Appeal  of 
AXEL  W.  HALLENBORG  et  al.,  Interveners  and  Ap- 
pellants. 

1.  Appeal  and  Erbob — Intervention — ^Right  of  Appeal — Only  Ap- 

plies TO  Parties  to  Suit— Person  Denied  Permission  to  Inter- 
vene NOT  A  Party—Rev.  Stats.  Ariz.  1887,  Trr.  XIV,  Chap.  2, 
AND  Tit.  XV,  Chap.  20,  Construed-— Spiceb  v.  Simms,  6  Ariz.  347, 
57  Pac.  610,  Cited. — An  appeal  does  not  lie  from  an  order  denying 
a  motion  for  leave  to  intervene,  the  petitioner  not  being  a  party  to 
the  suit,  aa  the  right  of  appeal  granted  by  the  statutes,  mtpra, 
extends  only  to  parties. 

2.  Same — Same — Petition  to  Intervene— Merely  Motion — ^Denial  of 

— Not  Appealable. — The  petition  for  leave  to  intervene  is  only  a 
motion  in  the  cause  to  which  it  relates,  and  not  an  independent 
suit  which  is  appealable. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Webster  Street,  Judge.    Appeal  dismissed. 

The  facts  are  stated  in  the  opinion. 
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John  J.  Hawkins,  J.  F.  Wilson,  and  Atwater  &  Cruikshank, 
for  Appellants. 

That  under  the  admitted  facts  in  this  case  the  petitioners 
were  entitled  to  be  allowed  to  intervene  in  this  suit,  see  An- 
derson V.  Jacksonville  R.  Co.,  2  Woods  (U.  S.)  628,  Fed.  Cas. 
No.  358;  Fidelity  Trust  Co.  v.  Mobile  St.  B.  B.  Co.,  53  Fed. 
850;  Bayliss  v.  La  Fayeite  B.  B.  Co.,  8  Biss.  (U.  S.)  193,  Fed 
Cas.  No.  1140. 

The  old  rule  of  exclusion  of  strangers  has  lost  its  pristine 
force,  and  the  federal  courts  have  fairly  established  the  new 
rule  that  as  far  as  possible  all  controversies  relating  to  the 
subject-matter  of  the  ownership  or  control  of  corporate  prop- 
erties should  be  determined  in  one  action,  and  for  that  pur- 
pose intervention  of  strangers  to  the  record,  once  grudgingly 
permitted,  is  now  freely  allowed  and  even  welcomed.  Grant 
V.  East  and  West  B.  Cd.,  50  Fed.  795,  1  C.  C.  A.  681;  BUlings 
V.  Aspen  Mining  etc.  Co.,  51  Fed.  338,  2  C.  C.  A.  252;  Farm- 
ers' Trust  etc.  Co.  v.  Toledo  B.  Co.,  67  Fed.  49 ;  Farmers'  Loan 
and  Trust  Co.  v.  Chicago  and  N.  P.  B.  Co.,  68  Fed.  412 ;  French 
v.  Oapen,  105  U.  S.  509,  26  L.  Ed.  951;  Williams  v.  Morgan, 
111  U.  S.  684,  4  Sup.  Ct.  638,  28  L.  Ed.  559;  TUby  v.  Hayes, 
27  Hun,  251;  Ithaca  Oas-Light  Co.  v.  TrentAm,  30  Hun,  212. 

That  petitioners  have  the  right  to  appeal  from  the  order 
of  the  court  denying  the  application  to  intervene,  see  Farm- 
ers' Loan  and  Trust  Co.  v.  New  York  etc.  By.  Co.,  150  N.  Y. 
410,  55  Am.  St.  Rep.  689, 44  N.  E.  1043,  34  L.  B.  A.  76;  Wil- 
liams v.  Morgan,  111  U.  S.  684,  4  Sup.  Ct.  638,  28  L.  Ed.  559 ; 
Stich  V.  Dickinson,  38  Cal.  608;  State  v.  Parish  Judge,  27 
La.  184;  Hackettstown  Nat.  Bank  v.  Yuengling  Brewing  Co., 
74  Fed.  110,  20  C.  C.  A.  327;  Coffee  v.  Greenfield,  55  Cal. 
382;  South  Spring  Co.  v.  Amador  Co.,  145  U.  S.  300,  12  Sup. 
Ct.  921,  36  L.  Ed.  712;  Gaines  v.  Belf,  12  How.  472,  13  L.  Ed. 
1071;  Johnson  v.  Waters,  111  U.  S.  640,  4  Sup.  Ct.  619,  28 
L.  Ed.  547;  Humes  v.  Scroggs,  94  U.  S.  22,  24  L.  Ed.  51. 

Barnes  &  Martin,  L.  H.  Chalmers,  Baker  &  Bennett,  Hem- 
don  &  Norris,  and  Robert  E.  Morrison,  for  Appellees. 

That  petitioners  have  no  right  of  appeal,  see  Ex  parte  Cut- 
ting, 94  U.  S.  14,  24  L.  Ed.  49 ;  Lewis  v.  Baltimore  and  L.  B. 
Co.,  62  Fed.  218,  10  C.  C.  A.  446;  Smith  v.  Glasgow  etc.  Co., 
74  Fed.  332,  20  C.  C.  A.  432;  Hamlin  v.  Toledo  St.  L.  and 
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K.  C.  B.  Co,,  78  Fed.  664,  24  C.  C.  A.  271,  36  L.  B.  A.  826; 
Credits  Commutation  Co,  v.  United  States,  91  Fed.  570,  34 
C.  C.  A.  12. 

DAVIS,  J.— On  the  twenty-fifth  day  of  November,  1899, 
the  Cobre  Grande  Copper  Company  brought  an  action  in  the 
district  court  of  Maricopa  County  against  William  C.  Greene, 
George  Mitchell,  and  the  Phoenix  National  Bank  of  Phoenix, 
Arizona  Territory,  to  restrain  the  said  bank  from  delivering 
to  the  said  Greene  and  Mitchell  certain  title  deeds  and  papers 
held  in  escrow,  relating  to  mining  property  in  the  republic 
of  Mexico,  the  right  of  possession  to  which  was  then  involved 
in  litigation  pending  between  the  plaintiff  and  said  Greene 
in  the  courts  of  Mexico.    The  plaintiff,  claiming  rights  under 
a  contract  from  Greene  for  the  purchase  of  said  property, 
and  alleging  that  it  had  been  prevented  from  complying  with 
the  conditions  thereof  by  the  wrongful  and  fraudulent  con- 
•  duct  of  Greene  and  Mitchell,  also  sought  relief  in  said  action 
to  prevent  the  enforcement  of  a  forfeiture  of  said  contract. 
An  order  for  injunction  was  issued  by  the  judge  of  said  court, 
in  accordance  with  the  prayer  of  the  complaint.     On  July 
21,  1900,  the  plaintiff  filed  an  amended  complaint  in  said 
action.     Separate    answers    were    filed    by    the    defendants 
Green  and  Mitchell,  raising  issues  of  law  and  fact,  upon 
which  the  parties  finally  went  to  trial  on  October  23,  1900. 
The  trial  continued  through  a  number  of  days,  and  the  case 
was  fully  submitted  to  the  court  for  decision  on  November 
1,  1900,  when  it  was  taken  under  advisement.    On  December 
29,  1900,  and  before  a  judgment  in  the  case  had  been  ren- 
dered, Axel  W.  Hallenborg  and  James  Shirley  applied  to  the 
court  by  petition  for  leave  to  intervene  and  become  parties 
to  the  suit  upon  the  ground  that  they  were  interested  therein 
as  creditors  and  stockholders  of  the  plaintiff  company,  and 
that,  by  a  cornipt  and  fraudulent  agreement  entered  into 
between  the  defendants  in  the  suit  and  the  officers  of  said 
company,  the  prosecution  of  the  suit  had  been  stopped,  and 
was  in  danger  of  being  abandoned.    The  application  for  leave 
to  intervene  was  resisted  by  the  plaintiff,  as  well  as  by  the 
defendants    Greene    and    Mitchell,    upon    several    grounds, 
among  which  were  that  it  came  after  the  trial  of  the  cause, 
that  it  was  made  for  the  purposes  of  delay,  that  it  was  not 
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predicated  on  Jacts,  and  that  it  failed  to  show  that  the  peti- 
tioners had  any  interest  in  the  subject-matter  of  the  suit 
which  could  be  affected  by  the  judgment.  The  application 
was  denied  on  February  16,  1901 ;  the  court  basing  its  ruling 
upon  the  grounds  that  the  petitioners  were  not  interested  in 
the  subject-matter  of  the  suit,  and  that  the  application  for 
intervention  came  too  late.  The  petitioners,  Hallenborg  and 
Shirley,  now  bring  to  this  court  such  portion  of  the  record  of 
the  case  as  they  claim  properly  relates  to  the  question  of  their 
right  of  intervention,  and  seek  to  have  us  review  upon  appeal 
the  order  of  the  district  court  denying  their  application  for 
leave  to  intervene  in  said  action. 

There  is  objection  to  our  consideration  of  the  appeal,  based 
upon  the  ground  that  the  order  from  which  it  is  taken  is  not 
appealable.  The  question  of  the  right  of  appeal  in  this  case 
is  governed  by  the  provisions  of  the  Revised  Statutes  of  1887. 
These  statutes  contemplate  an  appeal  from  a  final  judgment 
of  the  district  court,  or  from  any  order  in  the  nature  of  a 
final  judgment.  Spicer  v.  Simms,  6  Ariz.  347,  57  Pac.  610. 
But  this  right  of  appeal  is  manifestly  only  for  parties  to  the 
suit.  The  petitioners  asked  for  permission  to  intervene  and 
become  parties,  but  their  application  was  denied.  Had  it 
been  granted,  their  status  as  parties  would  have  been  settled, 
and  they  could  have  appealed  from  any  final  judgment  ren- 
dered against  them  in  the  case,  or  from  an  order  dismissing 
their  intervention.  But  they  never  became  interveners,  and 
their  rights  were  not  adjudicated.  The  effect  of  the  trial 
court's  order  was  to  leave  the  petitioners  free  to  assert  their' 
rights  in  any  other  appropriate  form  of  independent  proceed- 
ing. The  broad  field  of  the  courts  was  still  open  to  them. 
The  petition  for  leave  to  intervene  is  only  a  motion  in  the 
cause  to  which  it  relates,  and  not  an  independent  suit  which 
is  appealable.  Ex  parte  Cutting,  94  U.  S.  14,  24  L.  Ed.  49. 
We  are  convinced  that  under  the  statute  no  appeal  lies  from  • 
an  order  denying  an  application  in  a  pending  suit  to  permit 
a  person  to  intervene  and  become  a  party  thereto. 

It  follows  that  this  appeal  cannot  be  entertained,  and  the 
motion  to  dismiss  the  same  is  accordingly  granted. 

Doan,  J.,  and  Sloan,  J.,  concur. 
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[Civil  No.  777.     Filed  March  19,  1902.] 
[68  Pac.  525.] 

H.    HAUPT,    Plaintiff    and    Appellant,    v.    MARICOPA 
COUNTY,  Defendant  and  Appellee. 

1.  Trial— Verdict — Duty  op  Court  to  Direct  por  Defendant— Boot 

V.  Fay,  5  Ariz.  19,  43  Pac.  527 ;  Roberts  v.  Smith,  5  Ariz.  368,  52 
Pac.  1120,  Approved. — ^Where  the  evidencje  for  the  plaintiflP,  taken 
as  true,  and  in  its  strongest  light  against  the  defendant,  presents 
no  ease  upon  which  the  plaintiff  is  entitled  to  recover,  the  court 
may  instruct  the  jury  to  return  a  verdict  for  the  defendant. 

2.  Counties  —  Local  Subdivisions  of  Territory  for  Governmental 

Purposes — Duties — ^Liabilities. — A  county  is  the  local  subdivision 
of  a  state  or  territory  created  by  the  state  for  the  purposes  of 
government,  its  functions,  political  and  administrative,  having 
direct  relation  to  the  policy  of  the  state.  It  is  possessed  of  only 
such  powers  as  the  state  chooses  to  give  it,  can  incur  no  liability 
except  in  pursuance  of  law,  and  cannot  be  made  to  respond  for 
wrongs  committed  by  its  officers  or  agents  unless  the  statute  so 
declares. 

3.  Counties — Board  of  Supervisors — Power — Sanitary  Beoulations 

— Contagion — ^Destruction  op  Property  to  Prevent  Spreading— 
Compensation  to  Owner  of  Property  Destroyed  —  Contract  — 
Bev.  Stats.  Ariz.  1887,  Pars.  381,  383,  397,  Secs.  19,  25,  Con- 
strued.— Paragraph  381,  supra,  provides  that  "every  county  is  a 
body  politic  and  corporate,  and  as  such  has  the  power  specified 
in  this  act  and  such  powers  as  are  necessarily  implied  from  those 
expressed."  Paragraph  383,  supra,  declares  that  these  powers  "can 
only  be  exercised  by  the  board  of  supervisors,  or  by  agents  and 
officers  acting  under  their  authority,  or  authority  of  law."  Para- 
graph 397,  supra,  empowers  the  board  (Sec.  19)  to  adopt  "such 
provisions  for  the  preservation  of  the  health  of  their  respective 
counties  as  they  may  deem  necessary,  and  provide  for  the  expenses 
thereof,".  .  .  (Sec.  25)  "to  make  and  enforce  all  such  local,  police, 
sanitary,  and  other  regulations  as  are  not  in  conflict  with  general 
laws."  Under  these  statutes  a  county  is  liable  for  a  house,  and  the 
goods  therein,  taken  by  order  of '  the  board  of  supervisors  and 
destroyed  under  an  agreement  by  the  board  to  reimburse  the  owner, 
such  action  being  deemed  necessary  after  consultation  with  a 
physician  to  prevent  the  spread  of  a  contagious  disease. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Webster  Street,  Jud*re.     Reversed/ 
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The  facts  are  stated  in  the  opinion. 

Millay  &  Christy,  for  Appellant 

A  municipal  corporation  may  contract  through  its  agents. 
City  of  McPherson  v.  Nichols,  48  Kan.  430,  29  Pac.  679; 
Beers  v.  Dalles  City,  16  Or.  334,  18  Pac.  835;  Carleton  v. 
City  of  Washington,  38  Kan.  726,  17  Pac.  656;  Ward  v.  Town 
of  Forest  Grove,  20  Or.  355,  25  Pac.  1020. 

The  power  to  contract  through  an  agent  carries  also  the 
power  to  ratify  a  contract  made  by  one  claiming  to  be  an 
agent.  Toum  of  Durango  v.  Pennington,  8  Colo.  257,  7  Pac. 
14;  City  of  Ellsworth  v.  Bossite,  46  Kan.  237,  26  Pac.  674. 

A.  J.  Edwards,  and  Oliver  P.  Morton,  for  Appellee. 

A  public  servant  appointed  for  a  particular  purpose  can- 
not bind  a  county  in  contract  when  such  contract  is  clearly 
without  the  apparent  scope  of  his  authority.  Any  one  con- 
tracting with  a  public  official,  agent,  or  servant  is  bound  to 
know  whether  such  party  has  the  authority  to  contract  and  the 
scope  of  that  authority.  Packard  v.  Voltz,  94  Iowa,  277,  53 
Am.  St.  Bep.  396,  62  N.  W.  757;  Coffee  County  v.  Venard, 
10  Kan.  95;  Smith  v.  Carlton  County,  46  Fed.  340;  Sher- 
bourne  v.  Yuba  County,  21  Cal.  113,  81  Am.  Dec.  151;  Buff- 
man  v.  San  Joaquin  County,  21  Cal.  427. 

For  cases  holding  that  contracts  of  counties  are  ultra  vires 
and  void  when  made  under  circumstances  similar  to  the  case 
at  bar,  see  People  v.  Cazneau,  20  Cal.  503 ;  People  v.  Pico,  20 
Cal.  595;  Miller  v.  Board  of  Commissioners,  4  Idaho,  44,  35 
Pac.  712;  Morrell  v.  Douglass,  14  Kan.  293;  Noble  v.  Cain, 
22  Kan.  493;  Wallace  v.  Mayor  of  San  Jose,  29  Cal.  188. 

DAVIS,  J.— On  the  thirteenth  day  of  October,  1900,  the 
justice  of  the  peace  and  the  constable  of  Gila  Bend,  in  Mari- 
copa County,  telegraphed  to  the  board  of  supervisors  of  said 
county  stating  that  there  were  a  niunber  of  cases  of  diph- 
theria at  Gila  Bend,  that  there  was  no  doctor  there,  that  the 
parties  were  unable  to  send  for  a  doctor,  and  requesting  the 
board  to  send  a  doctor  at  once.  The  board  sent  Dr.  Woodruff 
to  Gila  Bend,  with  instructions  to  do  whatever  he  thought 
right  and  proper  to  eradicate  and  prevent  the  spread  of  the 
disease.     Dr.  Woodruff  left  Phopnix  Saturday  evening,  Oo- 
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tober  13th,  returned  Saturday  morning,  October  20th,  and 
reported  to  the  board  on  Monday,  October  22d,  that  there 
had  been  several  very  marked  cases  of  diphtheria  at  Gila 
Bend,  one  death  while  he  was  there,  and  one  since  he  left; 
also  stated  that  he  had  left  orders  with  the  justice  of  the 
peace  and  constable  as  to  whom  to  quarantine  and  length  of 
time  to  quarantine;  advised  that  the  county  furnish  a  tent 
and  bedding  to  sick  family,  and,  as  soon  as  the  quarantine  is 
lifted  from  them,  to  move  them  into  the  tent  and  burn  their 
house,  which  is  a  small  affair.  The  board,  after  discussion 
of  the  matter,  adopted  the  suggestions  and  recommendations 
of  the  doctor,  and  instructed  him  to  write  to  the  officers  in 
charge  what  to  do  in  the  matter.  On  October  27,  1900,  Dr. 
Woodruff  returned  to  Gila  Bend,  moved  the  family  into  the 
tent  provided  by  the  county,  and,  after  stating  that  the  ap- 
pellant herein  would  be  reimbursed  by  the  county  for  all 
property  destroyed,  set  fire  to  and  burned  the  house  which 
had  been  occupied  by  the  sick  family,  and  all  the  furniture, 
household  effects,  stores,  and  personal  property  therein  con- 
tained. On  November  3,  1900,  the  appellant  presented  to 
the  board  of  supervisors  of  Maricopa  County  an  itemized 
claim  against  said  county  for  $988.08  for  the  property  so 
destroyed,  duly  verified  as  required  by  the  statute,  and  on 
November  17,  1900,  at  a  regular  meeting  of  the  board,  the 
claim  of  the  appellant  was  taken  up,  and,  after  hearing  the 
evidence  of  the  appellant  and  Dr.  Woodruff,  the  quarantine 
doctor  mentioned  above,  and  after  fully  discussing  the  matter, 
the  board  decided  to  allow  the  appellant  the  sum  of  $400, 
and  directed  the  clerk  to  notify  the  appellant  officially  of  the 
award.  The  clerk  of  the  board  sent  to  the  appellant  written 
notice,  under  the  seal  of  the  county,  of  the  award,  whereupon 
he  filed,  in  the  district  court,  this  suit  against  the  county  for 
the  full  amount  of  the  claim.  The  case  was  tried  to  a  jury, 
and,  after  the  plaintiff's  evidence  was  in,  counsel  for  defend- 
ant moved  for  an  instruction  to  the  jury  to  return  a  verdict 
for  the  defendant.  For  the  purpose  of  this  motion,  the  value 
of  the  property  was  admitted  to  be  as  claimed.  After  argu- 
ment by  the  respective  counsel,  the  motion  was  granted.  The 
jury  was  so  instructed  by  the  court,  and  thereupon  returned 
a  verdict  for  the  defendant,  and  judgment  followed  on  the 
verdict.     The  foregoing  is  an  agreed  statement  of  the  facts 
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in  the  case  for  the  purposes  of  the  plaintiff's  appeal  to  this 
court,  the  evidence  at  large  not  being  preserved  in  the  record. 
Did  the  court  err  in  directing  a  verdict  for  the  defendant? 
It  is  now  well  settled  in  this  territory  that,  where  the  evi- 
dence for  the  plaintiff,  taken  as  true  and  in  its  strongest 
light  against  the  defendant,  presents  no  case  upon  which  the 
plaintiff  is  entitled  to  recover,  the  court  may  instruct  the 
jury  to  return  a  verdict  for  the  defendant.     Root  v.  Fay, 
5  Ariz.  19,  43  Pac.  527;  Roberts  v.  Smith,  5  Ariz.  368,  52 
Pac.  1120;  Haff  v.  Adams,  6  Ariz.  395,  59  Pac.  111.     We 
have  therefore  to  determine  whether,  under  the  agreed  facts, 
regarded  in  their  most  favorable  light  for  the  appellant,  a 
case  is  presented  upon  which,  as  a  matter  of  law,  a  recovery 
could  be  had  against  the  county  in  its  corporate  capacity  for 
the  destruction  of  his  property.    A  county  is  the  local  sub- 
division of  a  state  or  territory.     It  is  created  by  the  state 
for  the  purposes  of  government.    Its  functions,  political  and 
administrative,  have  direct  relation  to  the  policy  of  the  state. 
It  is  possessed  of  only  such  powers  as  the  state  chooses  to 
give  it.    It  can  incur  no  liability  except  in  pursuance  of  law. 
It  cannot  be  made  to  respond  for  wrongs  committed  by  its 
officers  or  agents  unless  the  statute  so  declares.     The  pro- 
visions of  our  territorial  law  which  bear  upon  the  case  at  bar 
are  to  be  found  under  title  13  (** Counties*')  of  the  Revised 
Statutes    of    1887.     Paragraph    381    provides    that    ''every 
county  is  a  body  politic  and  corporate,  and  as  such  has  the 
power  specified  in  this  act,  and  such  powers  as  are  necessarily 
implied  from  those  expressed."     By  para^rraph  383  it  is  de- 
clared that  these  powers  **can  only  be  exercised  by  the  board 
of  supervisors,  or  by  agents  and  officers  acting  under  their 
authority,  or  authority  of  law."     It  is  provided  by  para- 
graph 397  that  **the  board  of  supervisors,  in  their  respective 
counties,  have  jurisdiction  and  power,  under  such  limitations 
and  restrictions  as  are  prescribed  by  law,  ...  (19)  to  adopt 
such  provisions  for  the  preservation  of  the  health  of  their 
respective  counties  as  they  may  deem  necessary,  and  to  pro- 
vide for  the  expenses  thereof.  ...  (25)  to  make  and  enforce 
all  such  local,  police,  sanitary,  and  other  regulations  as  are 
not  in  conflict  with  general  laws."     With  the  exception  of 
the  further  expressed  authority  to  provide  for  the  care  and 
maintenance  of  the  indigent  sick,  and  to  erect  hospitals  there- 


106  Haupt  v.  Maricx)pa  County.  [8  Ariz. 

for,  the  two  foregoing  provisions  represent  the  power  of  the 
county  in  relation  to  the  public  health. 

The  action  in  this  case  was  based  upon  contract,  it  being 
alleged  **that  the  said  property  was  taken  and  destroyed  by 
the  defendant  to  prevent  the  spread  of  a  contagious  disease, 
and  the  said  defendant  then  and  there  promised  the  plaintiff 
to  pay  him  the  full  value  thereof."  .The  question  of  the 
liability  of  counties  for  torts,  discussed  to  some  extent  in  the 
briefs,  is  not  one  with  which  we  have  to  deal.  Nor  does  the 
case,  as  we  view  it,  necessarily  involve  a  consideration  of  the 
principles  which  relate  to  the  exercise  of  the  right  of  emi- 
nent domain.  It  is  the  theory  of  the  appellant,  1.  That  the 
board  of  supervisors  had  power  under  the  law,  acting  for  the 
preservation  of  the  public  health,  to  contract  with  him  for 
the  taking  and  destruction  of  his  property,  and  for  his  reim- 
bursement to  the  extent  of  the  actual  value  thereof;  2.  That 
Dr.  Woodruff,  as  the  authorized  representative  of  the  board, 
contracted,  on  behalf  of  the  county,  to  pay  for  the  said  prop- 
erty, and  thereupon  destroyed  the  same;  and  3.  That  the 
board  ratified  the  contract  and  recognized  the  county's  liabil- 
ity thereunder.  Counsel  for  the  appellee  strenuously  dispute 
the  proposition  that  the  board  of  supervisors  could,  under  the 
law,  bind  the  county  to  a  contract  of  this  nature,  and  insist 
that  such  an  agreement,  if  entered  into  by  the  board,  would 
be  ultra  vires  and  void.  It  is  pointed  out  that  a  public  cor- 
poration always  possesses  the  common-law  power  to  abate  a 
nuisance,  without  liability,  even  to  the  destruction  of  the 
thing  constituting  it,  and  that  it  is  expressly  admitted  by 
the  complaint  in  this  case  **that  the  said  property  was  taken 
and  destroyed  ...  to  prevent  the  spread  of  a  contagious 
disease.''  It  is  not  a  question  here  of  whether  liability  could 
have  been  avoided  by  the  adoption  of  a  ijifferent  course  of 
action,  but  rather,  one  as  to  whether,  under  the  law  and  the 
procedure  taken,  an  obligation  has  been  created  against  the 
county.  In  addition  to  the  enforcement  of  suitable  police 
and  sanitary  regulations,  the  supervisors  are  empowered  **to 
adopt  such  provisions  for  the  preservation  of  the  health  of 
their  respective  counties  as  they  may  deem  necessary,  and  to 
provide  for  the  expenses  thereof."  The  language  used  indi- 
cates a  broad  grant  of  power,  and  that  it  was  intended  to 
intrust  to  the  board  a  large  discretion  concerning  the  means 
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to  be  employed  for  the  preservation  of  the  public  health.  It 
would  not  be  the  part  of  wisdom  to  unduly  hamper  with 
restrictions  the  exercise  of  so  important  a  function.  The  pre- 
valence of  contagion  may  require  the  adoption  of  different 
measures,  according  to  the  peculiar  exigencies  of  the  situation 
which  is  presented,  and  we  do  not  feel  justified  in  prescribing 
a  limitation  which  might,  in  effect,  tie  the  hands  of  the  board 
when  the  urgency  was  the  greatest.  In  the  case  before  us, 
the  property  destroyed  consisted  of  the  house  which  had  been 
occupied  by  the  sick  family,  admittedly  a  ** small  affair,"  and 
its  contents  of  furniture,  household  effects,  stores,  and  per- 
sonalty. We  are  of  the  opinion,  considering  the  circum- 
stances of  this  case,  that  the  board  of  supervisors  possessed 
the  requisite  power,  under  the  foregoing  grant,  to  contract 
with  the  appellant  to  pay  him  for  the  taking  and  destruction 
of  his  property,  as  the  most  efBcient  means  for  the  eradication 
of  the  disease  with  which  it  was  infected.  Having  such 
power,  we  think  it  is  apparent,  from  the  admitted  facts,  that 
the  evidence  of  the  plaintiff  on  the  trial  fairly  tended  to 
prove  that  the  board  exercised  its  authority  by  entering  into 
an  agreement  to  reimburse  him  for  the  property  which  it 
was  about  to  destroy  for  the  protection  of  the  publ*^  health. 
The  question  of  the  suflSciency  of  the  evidence  to  establish 
such  contract  was  one  which  should  properly  have  been  left 
to  the  jury.  We  think,  therefore,  the  court  erred  in  per- 
emptorily instructing  the  jury  to  return  a  yerdict  in  favor 
of  the  defendant.  The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 
Sloan,  J.,  and  Doan,  J.,  concur. 
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MEMORANDUM   CASES 


[Criminal  No.  155.] 

THOMAS   HART,   Appellant,  v.   TERRITORY   OP   ARI- 
ZONA,  Respondent. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Yuma.  Webster  Street, 
Judge. 

H.  C.  Davis,  and  J.  B.  Woodward,  Attorneys  for  Appellant. 

C.  F.  Ainsworth,  Attorney-General,  for  Respondent 

January  27,  1902.    Dismissed. 


[Civil  No.  769.] 
A.  REDEWILL,  Appellant,  v.  C.  W.  STEVENS,  Appellee. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District. 

No  appearance  for  Appellant. 

J.  L.  B.  Alexander,  and  G.  P.  Bullard,  Attorneys  for  Ap- 
pellee. 

January  28,  1902.  AiBrmed  on  short  transcript  under  par. 
1583,  Rev.  Stats.  Ariz.  1901. 


[Civil  No.  770.] 

JOSIAH  HARBERT,  Appellant,  v.  GERTRUDE  A.  HAR- 
BERT,  Appellee. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Maricopa.  Webster  Street, 
Judge. 

No  appearance  for  Appellant. 

J.  L.  B.  Alexander,  and  G.  P.  Bullard,  Attorneys  for  Ap- 
pellee. 

January  28,  1902.  Affirmed  on  short  transcript  under  par. 
1583,  Rev.  Stats.  Ariz.  1901. 
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[CiviL  No.  766.] 

JAMBS  G.  JAMES,  Appellant,  v.  GEORGE  H.  APPEL, 

Appellee. 

APPEAL  from  the  Diistrict  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Pima.  Webster  Street, 
Judge. 

Barnes  &  Martin,  and  Selim  M.  Franklin,  Attorneys  for 
Api>ellant. 

Hereford  &  Hazzard,  Attorneys  for  Appellee. 

January  29,  1902.    Dismissed. 

Aflarmed.    See  opinion,  192  U.  S.  129 ;  48  L.  Ed.  377. 


[Criminal  No.  156.] 

MIGUEL  B.  MARQUES,  Appellant,  v.  TERRITORY  OF 
ARIZONA,  Respondent 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  in  and  for  the  County  of  Graham.  F.  M.  Doan, 
Judge. 

C.  L.  Rawlins,  and  F.  B.  Laine,  Attorneys  for  Api>ellant. 

C.  F.  Ainsworth,  Attorney-General,  for  Respondent. 

February  11,  1902.    Affirmed. 


[Criminal  No.  159.] 

OTIS  H.  MOORE,  Appellant,  v.  THE   TERRITORY  OF 
ARIZONA,  Respondent. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Santa  Cruz.  F.  M.  Doan, 
Judge. 

Walter  J.  N.  McCurdy,  and  W.  J.  E.  Key,  Attorneys  for 
Appellant. 

C.  F.  Ainsworth,  Attorney-General,  for  Respondent 

February  11,  1902.    Affirmed. 
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[Civil  No.  778.] 

WONG  PAT  et  al.,  Appellants,  v.  WOO  PAEK  et  al.,  Ap- 
pellees. 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  in  and  for  the  County  of  Gila.    P.  M.  Doan,  Judge. 

J.  S.  Sniflfen,  and  Robert  B.  Morrison,  Attorneys  for  Ap- 
pellants. 

Edwards  &  McParland,  Attorneys  for  Appellees. 

February  11,  1902.    Affirmed. 


[Civil  No.  779.] 


WILLIAM  SIDOW,  Appellant,  v.  RAMON  P.  BORQUES, 
Administrator  of  the  Estate  of  Archie  Borques,  Deceased, 
Appellee. 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  in  and  for  the  County  of  Gila.    P.  M.  Doan,  Judge. 

J.  S.  Sniffen,  and  Robert  E.  Morrison,  Attorneys  for  Ai>- 
pellant. 

Edwards  &  McParland,  Attorneys  for  Appellee. 

Pebruary  11,  1902.    Affirmed. 


[Civil  No.  782.] 


PASQUAL  NIGRO,   Appellant,  v.  ALPONZO  HIDALGO 
DE  MERCIER,  Appellee. 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  in  and  for  the  County  of  Gila.    P.  M.  Doan,  Judge. 

A.  R.  Edwards,  Attorney  for  Appellant. 

J.  S.  Sniffen,  and  Robert  B.  Morrison,  Attorneys  for  Ap- 
pellee. 

Pebruary  11,  1902.     Affirmed. 
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[CivU  No.  773.] 

JAMES  A.  CARROW,  Administrator  of  the  Estate  of  Fred 
E.  Carrow,  Deceased,  v.  THE  MUTUAL  LIFE  INSUR- 
ANCE COMPANY  OF  NEW  YORK,  AppeUee. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  in  and  for  the  County  of  Mohave.  Richard  E.  Sloan, 
Judge. 

No  appearance  for  Appellant. 

W.  H.  Stilwell,  Attorney  for  Appellee. 

February  12, 1902.  Affirmed  on  short  transcript  under  par. 
1583,  Rev.  Stats.  Ariz.  1901. 


[CivU  No.  774.] 


WILLIAM  HEIMROD  et  al.,  Appellants,  v.  THE)  SANTA 
FE  PACIFIC  RAILROAD  COMPANY,  Appellee. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  in  and  for  the  County  of  Mohave.  R.  E.  Sloan, 
Judge. 

E.  M.  Sanford,  Attorney  for  Appellants. 

C.  N.  Sterry,  and  E.  E.  Ellinwood,  Attorneys  for  Appellee. 

February  12,  1902.    AflSrmed. 


[Civil  No.  738.] 


MARTIN  GOULD,  Appellant,  v.  THE  MARICOPA  CANAL 
COMPANY,  a  Corporation,  Appellee. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Maricopa.  Webster  Street, 
Judge. 

W.  H.  Stilwell,  and  Kibbey  &  Edwards,  Attorneys  for 
Appellant. 

C.  F.  Ainsworth,  Attorney  for  Appellee. 

March  19,  1902.    JEleversed. 

See  opinion  on  rehearing,  post,  p.  429. 
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[CivU  No.  739.] 

JAMES   D.    MARLAR,   Appellant,   v.    THE    MARICOPA 
CANAL   COMPANY,   a   Corporation,   Appellee. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Maricopa.  Webster  Street, 
Judge. 

W.  H.  Stilwell,  and  Kibbey  &  Edwards,  Attorneys  for 
Appellant. 

C.  F.  Ainsworth,  Attorney  for  Appellee. 

March  19,  1902.    Reversed. 

See  decision  on  rehearing,  post. 


[Civil  No.  740.] 


TOM  BROCKMAN,  Appellant,  v.  THE  GRAND  CANAL 
COMPANY,  a  Corporation,  Appellee. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Maricopa.  Webster  Street, 
Judge. 

W.  H.  Stilwell,  and  Kibbey  &  Edwards,  Attorneys  for 
Appellant. 

C.  F.  Ainsworth,  Attorney  for  Appellee. 

March  19,  1902.     Reversed. 

See  opinion  on  rehearing,  post,  p.  451. 


tCivil  No.  785.] 


JUAN   ESPINOSO,   Appellant,   v.    QUnjTNO   ESPINOSO, 
Appellee.     W.  Y.  PRICE,  Defendant. 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  in  and  for  the  County  of  Pinal.    F.  M.  Doan,  Judge. 
Jesse  Hardesty,  Attorney  for  Appellant. 
W.  H.  Griffin,  and  Owen  T.  Rouse,  Attorneys  for  Appellee. 
October  31,  1902.    Dismissed. 
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[CivO  No.  804.] 

YAVAPAI  COUNTY,  Appellant,  v.  JAMES  P.  STORM, 
Treasurer  and  Ex  Officio  Tax-Collector  of  Yavapai 
County,  Appellee. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  in  and  for  the  County  of  Yavapai.  B.  E.  Sloan, 
Judge. 

No  appearance  for  Appellant. 

James  H.  Wright,  Attorney  for  Appellee. 

October  31,  1902.    Dismissed. 


[Civil.  No.  546.] 


JAMES  L.  UTTER  et  al.,  as  Executors  of  the  Last  Will  and 
Testament  of  Elizabeth  B.  Voorhis,  Deceased,  Plaintiffs, 
V.  BENJAMIN  J.  FRANKLIN,  et  al..  Loan  Commission- 
ers of  the  Territory  of  Arizona,  Defendants. 

ORIGINAL  APPLICATION  for  Writ  of  Mandamus. 
Barnes  &  Martin,  Attorneys  for  Plaintiffs. 
Rochester  Ford,  and  C.  F.  Ainsworth,  Attorney-General, 
for  Defendants. 
October  31,  1902.    Writ  granted. 
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BEPORTS    OF    CASES 

DETERMINED     IN 

THE    SUPREME    COURT 

OF    THE 

TERRITORY  OF  ARIZONA 

DURING  THE  TEAR  1903 


[Civil  No.  807.     Filed  March  20,  1903.] 
[71  Pac  910.] 

PETER  R.  BRADY,  JR.,  et  al.,  Defendants  and  Plaintiflfs  in 
Error,  v.  COUNTY  OF  PINAL,  PlaintiflE  and  Defendant 
in  Error. 

1.  Appeal  and  Ebbobt— Record— Rules  or  Supreme  Court. — There  is 

such  a  failure  to  comply  with  the  supreme  court  rules  as  to  warrant 
a  refusal  to  consider  questions  presented  for  review,  where  there 
is  no  abstract  of  record,  bill  of  exceptions,  statement  of  facts,  or 
proper  transcript  of  the  record  filed,  and  the  only  papers  before  the 
court  besides  the  briefs  of  counsel,  are  the  original  papers  in  the 
ease,  together  with  the  minute  entries  and  the  reporter's  transcript 
of  the  testimony. 

2.  Same  —  Assignment  of  Error  —  Groundless. — An   assignment   of 

error  that  **The  court  erred  in  overruling  defendant's  demurrer 
which  alleged,  among  other  things,  a  defective  nonjoinder  of 
parties  defendant,''  is  groundless,  where  it  appears  from  the 
pleadings  that  no  demurrer  was  filed,  but  that  by  answer  the  point 
was  raised. 

8.  Same — Pleading — Amendment  upon  Trial  —  Discretionary  —  Re- 
view— Abuse  of  Discretion. — The  refusal  to  allow  an  amendment 
to  the  pleadings  near  the  close  of  the  trial  of  the  case  is  a 
matter  clearly  within  the  discretion  of  the  court,  and  its  ruling 
will  not  be  disturbed  on  appeal,  unless  it  appears  that  sueli 
discretioR  has  been  abused.  . 

(114)      , 
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4.  Judgment — Bab — ^Different  Parties — Another  Cause  of  Action.— 

A  judgment  in  an  action  based  npon  a  bond  given  to  secure  the 
eounty  for  another  and  distinct  term  of  office  of  the  defendant 
as  treasurer,  though  for  the  same  office,  would  not  be  a  bar  to 
a  subsequent  action  on  a  different  bond  given  hj  the  same  official 
for  a  separate  and  distinct  term,  the  parties  in  the  latter  action 
and  the  cause  of  action  being  different. 

5.  County — Name— Bond— County   Treasurer — ^Brady   v.   Territory, 

7  Ariz.  12,  60  Pac.  698,  Followed.— " Pinal  County"  and  "County 
of  Pinal"  are  used  interchangeably  in  the  statutes,  and  either  form 
is  a  sufficient  legal  description. 

6.  Office  and  Officers — Bond— To  Territory— Joint  and  Several — 

Proper  Form. — A  county  treasurer's  bond  running  not  to  the 
county,  but  to  the  territory  of  Arizona,  and  being  joint  and  several, 
is  proper  in  form. 

ERROR  to  the  District  Court  of  the  Second  Judicial  Dis- 
trict in  and  for  the  County  of  Pinal.  F.  M.  Doan,  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Barnes  &  Martin,  for  Plaintiff  in  Error. 

The  plea  of  res  adjudicata  may  be  pleaded  at  any  time 
before  definitive  judgment.  But  it  must  be  pleaded ;  it  cannot 
be  supplied  by  the  court.  If  it  is  pleaded  in  the  supreme 
court,  the  cause  will  be  remanded  at  the  prayer  of  the  other 
party  for  a  trial  on  that  plea.  Williams  v.  Bethany,  1  La. 
315;  Chew  V.  Keane,  2  La.  120;  Palmer  v.  Yarborough,  10 
La.  167. 

J.  E.  O'Connor  and  Robert  B.  Morrison,  for  Defendant  in 
Error. 

KENT,  C.  J, — This  was  an  action  brought  by  the  county 
of  Pinal,  the  defendant  in  error,  upon  the  official  bond  of 
Peter  R.  Brady,  Jr.,  as  treasurer  of  the  county,  and  the 
sureties  on  his  bond,  to  recover  the  sum  of  $5,190.80  as 
damages  to  the  county  for  the  failure  of  the  treasurer  to  turn 
over  such  sum  to  his  successor  in  office.  The  defendants 
interposed  a  general  demurrer,  which  was  overruled  by  the 
court,  and  a  trial  was  had  upon  the  plea  of  the  general  issue 
and  certain  specific  defenses,  and  a  judgment  rendered  for 
plaintiff,  which  is  brought  here  for  review  by  the  defendants 
upon  a  writ  of  error. 
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The  condition  of  the  record  in  this  case  would  amply  war- 
rant the  court  in  refusing  to  consider  the  questions  brought 
here  for  review.  There  is  no  abstract  of  the  record,  bill  of 
exceptions,  statement  of  facts,  or  proper  transcript  of  the 
record  filed.  The  only  papers  we  have  before  us,  besides  the 
briefs  of  counsel,  are  the  original  papers  in  the  case,  together 
with  the  minute  entries  and  the  reporter's  transcript  of  the 
testimony.  This  is  not  a  compliance  with  the  rules  of  the 
court  as  they  have  existed  with  respect  to  appeals  or  w^rits 
of  error. 

The  assignments  of  error  set  forth  in  the  brief,  of  which 
there  are  twenty-two,  nearly  all  fail  to  comply  with  the  rules 
of  the  court  requiring  a  statement  of  the  grounds  of  the 
error  complained  of.  As  we  have,  since  the  submission  of 
this  cause,  adopted  new  rules,  under  the  provisions  of  which 
it  would  not  seem  possible  for  counsel  to  be  misled  hereafter 
as  to  the  requirements  of  a  proper  record  to  be  presented  for 
our  consideration,  we  have  determined  in  this  instance  to 
undertake  the  labor  of  an  examination  of  the  original  papers 
and  of  the  testimony,  to  ascertain  if  wrror  has  been  committed 
as  alleged,  where,  by  an  application  of  the  most  liberal  con- 
struction of  the  rules,  the  assignments  of  error  make  it 
possible  for  us  to  do  so. 

The  first  error  assigned  is  in  the  following  terms:  **The 
court  erred  in  overruling  defendants'  demurrer  which  alleged, 
among  other  things,  a  defective  nonjoinder  of  parties  defend- 
ant." An  examination  of  the  original  pleadings  interposed 
by  the  various  defendants  discloses  the  fact  that  no  demurrer 
was  interposed  by  any  defendant  on  this  ground,  and  an 
examination  of  the  brief  of  the  counsel  for  the  plaintiffs  in 
error  and  the  answers  in  the  case  shows  that  the  question 
involved  was  raised  by  answer,  and  not  by  demurrer,  and  that 
it  could  not  have  been  raised  except  by  answer,  since  it  related 
to  matters  not  set  up  in  the  complaint. 

The  second,  third,  and  fourth  errors  assigned  are  that  the 
court  erred  in  not  dismissing  the  complaint  as  to  certain 
defendants,  the  ground,  as  we  gather  from  the  brief,  being 
that  these  defendants  withdrew  from  the  bond,  and  were 
released  from  liability  thereby.  We  are  not  referred  to  any 
testimony  in  the  case  which  shows  that  the  defendants  did 
in  fact  withdraw,  and  an  examination  of  the  reporter's  tran- 
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script  justifies  our  conclusion  that  no  such  evidence  of  any 
withdrawal  as  is  required  by  the  statute  was  given. 

The  fifth  assignment  of  error  is  based  upon  the  second^ 
third,  and  fourth,  and  falls  with  them. 

The  sixth  assignment  of  error  is  that  the  court  erred  in  not 
allowing  the  defendants  to  file  an  amended  answer  during 
the  trial  of  the  case.  An  examination  of  the  stenographer's 
minutes  shows  that  application  to  file  the  amended  answer 
was  made  near  the  close  of  the  trial  of  the  case,  and  was 
denied.  The  allowance  of  an  amendment  to  the  pleadings 
at  that  stage  of  the  trial  was  a  matter  clearly  within  thQ 
discretion  of  the  court,  and  its  ruling  will  not  be  disturbed 
on  appeal,  unless  it  appears  that  such  discretion  has  been 
abused.  The  amendment  desired  was  an  allegation  setting 
up  that  a  judgment  in  another  action  was  a  bar  to  a  recovery 
in  this  action.  We  find  among  the  original  papers  in  the  case 
what  we  presume  is  the  amended  answer  which  the  defendants 
desired  to  interpose.  This  answer  seems  to  show  that  the 
judgment  referred  to  was  not  a  judgment  rendered  against 
all  the  defendants  hereto,  but  a  judgment  in  an  action  based 
on  another  bond  given  to  secure  the  county  for  another  and 
distinct  term  of  office  of  the  defendant  as  treasurer,  though 
for  the  same  official.  The  parties  were  not  the  same,  nor 
the  cause  of  action  the  same.  We  have  not  the  judgment-roll 
in  the  action  sought  to  be  thus  made  a  bar  before  us,  nor  is 
the  record  preserved  in  a  bill  of  exceptions  or  otherwise,  but 
from  the  allegations  in  this  amended  answer  and  the  remarks 
of  the  court  and  counsel  upon  the  offer  of  the  amended  answer, 
and  the  subsequent  offer  of  the  judgment-roll  itself  in  evidence, 
as  shown  by  the  stenographer's  minutes,  we  think  the  judgment 
was  not  a  bar,  and  that  the  court  did  not  err  in  refusing  in 
its  discretion  to  allow  the  amendment,  or,  as  alleged  in  the 
seventeenth  assignment  of  error,  in  subsequently  refusing  to 
receive  the  judgment-roll  in  evidence.  The  record  is  not 
before  us,  and  we  cannot  predicate  reversible  error  in  this 
regard  upon  the  suggestions  of  counsel  in  their  brief. 

The  next  assignment  of  error  referred  to  in  the  brief  is 
the  eighth.  The  error  assigned  is:  **The  court  erred  in 
allowing  the  plaintiff  to  offer  in  evidence  the  bond  of  the 
county  treasurer."  The  objection  made,  as  we  gather  from 
the  brief,  is  that  the  bond  is  void,  inasmuch  as  it  is  a  bond 
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given  to  the  * 'County  of  Pinal,"  and  not  to  ** Pinal  County," 
and  that  the  latter  is  the  official  name,  and  that  there  is  no 
such  body  politic  or  corporate  as  the  ** County  of  Pinal."  We 
have  held  that  there  is  no  express  provision  of  the  statute 
requiring  that  the  name  shall  be  ** Pinal  County,"  and  the 
two  forms  ** Pinal  County"  and  the  ''County  of  Pinal"  are 
used  interchangeably  in  the  Civil  and  Penal  codes.  Brady 
V.  Territory,  7  Ariz.  12,  60  Pac.  698.  An  examination  of 
the  complaint,  which  contains  what  the  court  found  to  be 
a  copy  of  the  bond,  shows,  moreover,  that  this  bond  was  not 
a  bond  given  to  the  county  of  Pinal  or  to  Pinal  County,  but 
that  the  bond  ran  to  the  territory  of  Arizona,  and  was  joint 
and  several.    Such  a  bond  was  proper  in  form. 

None  of  the  other  assignments  of  error,  with  the  most  liberal 
construction,  can  be  said  to  come  within  the  rules^  nor  are 
they  referred  to  in  the  brief.  We  do  not,  therefore,  consider 
them. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Sloan,  J.,  and  Davis,  J.,  concur. 


[Civil  No.  797.    Filed  March  20,  1903.] 
[71  Pac  957.] 

GILA  VALLEY,  GLOBE,  AND  NORTHERN  RAILROAD 
COMPANY,  Defendant  and  Appellant,  v.  A.  J.  LYON, 
Plaintiff  and  Appellee. 

L  Railroads — Negligence — Question  for  the  Jury. — ^Defendant  main- 
tained a  siding  on  a  trestle,  on  an  up  grade,  and  at  the  end  thereof 
there  was  no  sufficient  obstruction  placed  to  prevent  cars  running  off 
into  a  deep  ravine.  Defendant's  freight  conductor,  in  setting  out 
cars  on  this  siding,  instead  of  employing  the  proper  and  customary 
method,  which  consisted  in  keeping  the  locomotive  attached  until 
the  cars  were  stopped,  allowed  them  to  run  on  the  trestle  by  their 
momentum,  and  it  being  impossible  to  stop  them  by  the  hand- 
brakes, one  of  the  cars  went  over  the  end  of  the  trestle,  killing 
the  brakeman  who  was  riding  thereon.  Held,  that  whether  the 
premises  were  reasonably  safe,  and,  if  not,  whether  the  negligence 
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of  the  railroad  contributed  to  the  injury,  were  questions  for  the 
jury. 

8.  Same — Sahib — ^Instbuctions  to  thb  Juby. — ^Where  it  appeared  that 
the  uniform  eustom  of  setting  out  ears  on  a  siding  was  to  do  so 
with  the  engine  attached,  and  that  the  conductor  had  knowledge 
thereof,  it  was  error  to  instruct  that  it  was  for  the  jury  to  determine 
whether  the  railroad  was  negligent  in  failing  to  instruct  its 
employees  to  set  out  the  cars  with  the  engine  attached,  and  whether 
it  was  negligence  not  to  have  warned  them  not  to  set  them  out 
by  allowing  the  cars  to  run  into  the  siding  by  their  momentum. 

8.  Same— Action  for  Wbonoful  Death— Proximate  Cause— Fellow- 
Servant — Instructions  to  Jury. — ^In  an  action  against  a  railroad 
company  for  wrongful  death  of  a  brakeman,  the  court,  at  the 
request  of  plaintiff,  charged  that  if  the  death  was  caused  by  the 
negligence  of  the  conductor,  and  the  negligence  of  the  defendant 
did  not  contribute  to  it,  the  jury  should  find  for  the  defendant; 
but  that  if  the  conductor  was  negligent,  and  defendant  also,  and 
defendant's  negligence  contributed  to  the  injuries,  plaintiff  could 
recover.  In  the  main  charge  the  court  did  not  discuss  the  question 
of  proximate  cause  nor  was  the  question  presented  to  the  jury 
whether,  if  such  negligence  of  the  conductor,  who  it  is  admitted 
was  the  fellow-servaut  of  the  deceased,  was  the  direct  or  proidmate 
cause,  the  defendant  could  still  be  held  liable  if  in  any  way  at 
fault.  A  subsequent  instruction  was  to  the  effect  that  if  the  negli- 
gence of  the  conductor  was  the  proximate  cause  of  the  accident, 
and  was  not  coupled  with  any  negligence  on  defendant's  part, 
plaintiff  could  not  recover.  Held,  that  these  instructions  were 
erroneous,  since  the  jury  were  justified  in  believing  that,  though 
the  negligence  of  the  fellow-servant  was  the  proximate  cause,  they 
might  find  for  the  plaintiff  if  defendant  was  negligent  in  any 
respect,  whether  such  negligence  contributed  to  the  injury  or  not. 

4.  Same — Same — Same — Same — Question  for  Jury — Arizona  Lumber 

AND  Timber  Co.  v.  Mooney,  4  Ariz.  366,  42  Pac.  952,  Cited. — When 
the  proximate  cause  of  an  injury  is  the  negligence  of  a  competent 
fellow-servant,  no  recovery  can  be  had,  even  though  the  place  or 
appliances  are  defective,  and  the  master  is  negligent  in  that 
respect;  and  whether  the  negligence  of  the  fellow-servant  was  the 
proximate  cause  or  whether  the  defendant's  negligence  was  a 
contributory  cause  is  ordinarily  a  question  for  the  jury. 

5.  Same— Same — Incompetency — Instructions  to  Jury. — In  an  action 

for  wrongful  death  of  a  brakeman,  there  being  no  allegation  of 
incompetency  or  evidence  thereof,  or  that  the  company  had  notice 
of  any  incompetency,  or  could  have  had  by  the  exercise  of  reasonable 
diligence,  it  was  error  for  the  court  to  instruct  that  if  the  injury 
was  proximately  caused  by  the  corchictor  of  the  train  without 
previous  notice  to  the  defendant  of  his  incompetency,  plaintiff 
eould  not  recover. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Gila. 
George  R.  Davis,  Judge.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Prank  W.  Burnett,  for  Appellant. 

The  master's  duty  to  furnish  a  reasonably  safe  place  for  his 
employees  to  work  in  is  fully  performed  when  the  appliances 
furnished  are  reasonably  safe  when  used  with  ordinary  skill 
and  care;  and  no  liability  exists  if  under  such  circumstances 
an  injury  results  from  an  improper  use  of  the  appliances 
by  plaintiff  or  his  fellow-servants.  Randall  v.  Baltimore  etc. 
R.  R.  Co,,  109  U.  S.  478,  3  Sup.  Ct.  322,  27  L.  Ed.  1003; 
Morris  v.  Duluth  S.  S.  Co,,  108  Fed.  749,  47  C.  C.  A.  661; 
Trewatha  v.  Buchanan  etc.,  Min,  Co.,  96  Cal.  494,  28  Pac.  571, 
31  Pac.  561;  Kansas  etc.  Coal  Co.  v.  Reid,  85  Fed.  915,  29 
C.  C.  A.  475;  Cincinnati  etc.  Ry.  Co.  v.  Mealer,  50  Fed.  727, 
1  C.  C.  A.  633 ;  Jones  v.  Granite  Mills,  126  Mslss.  84,  30  Am. 
Rep.  661;  Htissey  v.  Coger,  112  N.  Y.  614,  8  Am.  St.  Rep. 
787,  20  N.  E.  556,  3  L.  R.  A.  559;  Hogan  v.  Smith,  125 
N.  Y.  774,  26  N.  E.  742 ;  Cleveland  etc.  Ry.  Co.  v.  Brown,  73 
Fed.  970,  20  C.  C.  A.  147;  Callaway  v.  Allen,  64  Fed.  297, 
12  C.  C.  A.  114. 

The  master  is  not  liable  if  the  proximate  cause  of  the 
injury  was  the  fault  of  another,  or  of  a  fellow-servant  with 
plaintiff.  Evansville  R.  R.  Co.  v.  Henderson,  134  Ind.  636, 
33  N.  E.  1021 ;  Allen  v.  New  Oas  Co.,  L.  R.  1  Exch.  Div.  251 ; 
Conger  v.  Flint  etc.  R.  R.  Co.,  86  Mich.  76,  48  N.  W.  695; 
Trewatha  v.  Buchanan  etc.  Min.  Co.,  96  Cal.  494,  28  Pac. 
571,  31  Pac.  561 ;  Course  v.  New  York  etc.  Ry.  Co.,  49  Hun, 
609,  2  N.  Y.  Supp.  312 ;  Cincinnati  etc.  Ry.  Co.  v.  Mealer,  50 
Fed.  725,  1  C.  C.  A.  633:  Morris  v.  Duluth  S.  S.  Co.,  108 
Fed.  749,  47  C.  C.  A.  661;  Norfolk  and  Western  Ry  Co.  v. 
Brown,  91  Va.  668,  22  S.  E.  496 ;  Bull  v.  Mobile  etc.  Ry,  Co., 
67  Ala.  206;  Rose  v.  Oulf  etc.  Ry.  Co.  (Tex.),  17  S.  W.  789; 
New  York  etc.  R.  R.  Co.  v.  Perriguey,  138  Ind.  414,  34  N.  E. 
233,  37  N.  E.  976 ;  St.  Louis  etc.  R,  R,  Co.  v.  McClain,  80  Tex. 
85,  15  S.  W.  789;  Union  Pac.  Ry,  Co,  v.  Callaghan,  56 
Fed.  988,  6  C.  C.  A.  205;  Vizelich  v.  Southern  Pacific  Co., 
126  Cal.  587,  59  Pac.  129. 


March,  1903.]       Gila  Valley  etc.  R.  R.  Co.  v,  Lyon.      121 

Palvey  &  Davis,  for  Appellee. 

*'A  railroad  must  use  diligence  and  care  to  make  and 
promidgate  rules  which,  if  faithfully  observed,  will  give  rea- 
sonable protection  to  its  employees."  Bailey  on  Master  and 
Servant,  p.  42;  Abel  v.  President  etc.  Co.,  103  N.  Y.  581, 
57  Am.  Rep.  773,  9  N.  E.  325;  Rex  v.  Pullman  Palace  Car 
Co.,  2  Marv.  (Del.)  337,  43  Atl.  247. 

Upon  the  point  that  the  negligence  of  the  company  com- 
bined with  the  negligence  of  fellow-servants  renders  the  com- 
pany liable,  see  Orand  Trunk  Ry.  Co.  v.  Cummings,  106 
U.  S.  700,  1  Sup.  Ct.  493,  27  L.  Ed.  267 ;  Morrisey  v.  Hughes, 
65  Vt.  553,  27  Atl.  205 ;  Elmer  v.  Locke,  135  Mass.  575. 

KENT,  C.  J. — This  was  an  action  brought  by  the  appellee 
for  damages  for  injuries  resulting  in  the  death  of  her  son, 
alleged  to  have  been  brought  about  by  the  negligence  of  the 
defendant  railroad  company,  the  appellant  in  this  court.  The 
case  was  tried  before  the  court  and  a  jury. 

The  facts  adduced  upon  the  trial  showed  that  the  defendant, 
a  railroad  company,  to  accommodate  the  business  of  a  certain 
mine  near  Globe,  in  this  territory,  built  a  side-track  several 
hundred  yards  long,  running  from  the  main  track  for  some 
distance  up  a  steep  grade,  and  near  the  top  of  the  grade 
branching  into  two  spurs.  At  the  top  of  the  grade,  and 
where  the  ground  began  to  be  level,  these  tracks  passed  under 
a  shed,  a  structural  part  of  the  mine  company's  plant,  for 
about  thirty  feet.  On  ordinary  freight  box  cars  passing  under 
the  shed  brakemen  were  compelled  to  stoop  or  sit  down 
because  of  the  nearness  of  the  top  of  the  car  to  the  roof  of 
the  shed.  Beyond  the  shed  the  tracks  were  extended  upon 
a  trestle  about  one  hundred  and  ten  feet  long,  and  designed 
for  the  placing  of  cars  for  convenience  of  loading  and  unload- 
ing at  the  mine.  At  the  end  of  this  trestle  the  tracks  stopped 
on  the  edge  of  a  steep  ravine  or  can  on.  In  order  to  place  and 
leave  cars  on  this  spur  or  side  track,  there  being  but  one 
connection  with  the  main  track,  the  engine  could  not  go  in 
in  advance,  but  the  cars  had  to  be  pushed  up  this  spur,  and, 
as  the  incline  was  steep  leading  from  the  main  track,  with 
a  small  engine  some  speed  was  at  first  required  in  order 
to  reach  the  top  of  the  incline.  At  the  place  where  the  steep 
grade  ceased,  the  shed  referred  to  spanned  the  track  in  such 
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a  way  as  to  cut  off  the  view  between  those  on  the  engine  and 
the  far  end  of  a  train  pushed  up  the  incline  on  the  side  track. 
The  roof  of  the  shed  was  so  low  as  to  make  it  difficult  to  use 
hand-brakes,  on  the  cars  while  passing  through  the  shed. 
There  was  no  obstruction  placed  at  the  end  of  the  track  and 
trestle  which  would  prevent  the  cars  from  going  beyond  the 
track  and  falling  into  the  ravine,  except  a  piece  of  pine  timber 
of  a  size  twelve  by  twelve  inches,  bolted  at  each  end,  and 
screwed  to  the  ties,  rising  to  a  height  above  the  rails  of  ten 
or  twelve  inches.  The  o'bject  of  this  timber  was  not  to  serve 
the  purpose  of  what  is  known  as  a  ** bumping  post,"  and  the 
timber  was  not  sufficient  to  arrest  the  motion  of  cars  propelled 
at  even  a  comparatively  slow  rate  of  speed,  but  was  placed 
there  primarily  to  prevent  cars  that  were  stationary  on  the 
track,  and  that  might  become  loosened  by  accident  or  other- 
wise, from  running  off  the  track  at  the  end,  and  was  sufficient 
for  that  purpose. 

The  decedent  was  employed  by  the  defendant  company  as 
a  brakcman,  and  had  been  in  its  service  for  about  twelve  days 
when  he  met  his  death,  and  during  that  time  he  had  been 
frequently  on  the  premises  in  question,  engaged  in  his  duties 
as  a  brakeman,  but  it  was  not  shown  that  prior  thereto  he  had 
had  experience  in  the  duties  required  of  him.  Under  ordinary 
circumstances,  in  switching  cars  onto  this  side  track,  it  was 
proper  and  usual  to  keep  the  engine  attached  to  the  cars  until 
they  were  stopped  at  the  desired  position.  At  the  time  of 
the  accident  in  question,  instead  of  adopting  the  usual  method, 
the  conductor  of  the  freight  train  upon  which  the  decedent 
was  employed  adopted  the  unusual  method,  while  the  train 
was  in  full  motion,  of  cutting  off  two  cars  from  the  rest  of 
the  train,  which  was  being  pushed  by  the  locomotive,  intending 
to  let  them  go  in  on  the  side  track  by  their  own  momentum, 
and,  with  the  aid  of  the  deceased,  who  was  on  the  front  car, 
stop  them  by  means  of  the  hand-brakes  when  they  had  at- 
tained the  desired  position.  When  the  cars  were  cut  off  the 
train,  they  were  going  at  a  rate  of  speed  estimated  by  some 
witnesses  as  great  as  six  miles  an  hour.  After  they  had  passed 
through  the  shed  they  were  still  going  at  such  a  rate  of 
speed  that  the  deceased  and  the  conductor,  who  was  on  the 
last  car,  were  unable  to  control  them,  and  the  forward  car, 
upon  which  the  deceased  was  riding,  knocked  the  pine  barrier 
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from  its  position,  and  was  precipitated  with  the  deceased  into 
the  ravine,  and  the  deceased  was  immediately  killed. 

There  was  nothing  to  show  that  the  deceased  was  aware  of 
the  purpose  of  the  conductor  to  cut  the  cars  loose  from  the 
train,  or  that,  although  the  deceased  knew  the  premises,  he 
had  had  sufficient  experience  either  to  be  aware  of  the  danger 
of  the  premises,  or  to  be  chargeable  with  the  knowledge  of 
the  dangers  as  a  matter  of  law.  Testimony  was  offered  by 
the  defendant  to  show  that  the  premises  were  reasonably  safe 
when  used  in  a  proper  manner,  and  by  the  plaintiff  to  show 
that  they  were  dangerous,  not  only  when  used  in  a  reckless 
manner,  but  dangerous  even  when  the  work  was  performed 
with  due  care.  The  evidence,  however,  tended  to  show  that 
if  the  cars  had  been  put  in  on  the  side  track  in  the  usual 
manner — ^that  is,  by  being  attached  to  the  engine  with  the 
use  of  air-brakes  until  the  cars  had  attained  the  position 
desired — the  accident  and  injury  would  not  have  occurred; 
and  that  the  accident  was  brought  about  by  the  method 
adopted  by  the  conductor  of  the  train  in  cutting  off  the  end 
cars  and  sending  them  upon  the  side  track  without  the  control 
of  the  engine.  It  appeared,  also,  that  this  unusual  method 
had  been  resorted  to  once  or  twice  before  by  the  conductor, 
but  that  the  ordinary  custom,  known  to  the  conductor,  who 
was  an  experienced  man,  was  to  ''spot"  the  cars  by  means 
of  the  engine. 

The  court  denied  the  motion  of  the  defendant  to  instruct 
the  jury  to  return  a  verdict  for  the  defendant,  and  the  jury 
returned  a  verdict  for  the  plaintiff  in  the  siun  of  five  thousand 
dollars. 

The  first  error  assigned  is  that  the  court,  at  the  close  of 
the  evidence,  should  have  directed  a  verdict  for  the  defendant ; 
and  it  is  urged  that  the  case  comes  within  the  rule  that  if 
the  evidence,  with  all  the  inferences  that  the  jury  can  justi- 
fiably draw  from  it,  is  insufficient  to  support  a  verdict  for  the 
plaintiff,  so  that  such  verdict  if  returned  must  be  set  aside, 
then  it  is  the  duty  of  the  court  to  direct  a  verdict  for  the 
defendant.  Randall  v.  Baltimore  etc.  B.  B.,  109  U.  S.  478, 
3  Sup.  Ct.  322,  27  L.  Ed.  1003.  Upon  the  evidence  in  this 
case,  however,  we  cannot  say  that  the  jury  would  not  have 
been  justified  in  returning  a  verdict  for  the  plaintiff  on  the 
ground  that  the  premises  provided  by  the  master  for  the 
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work  to  be  done  were  not  reasonably  safe,  if  the  master's 
negligence  in  this  respect  contributed  to  the  accident.  The 
testimony  as  to  the  character  of  the  premises  is  not  so  con- 
clusive or  undisputed  as  to  make  it  a  question  of  law  for  the 
court,  rather  than  a  question  of  fact  for  the  jury,  to  decide 
whether  the  premises  were  reasonably  safe,  and,  if  unsafe, 
whether  the  negligence  of  the  master  in  that  respect  contrib- 
uted to  the  injury.  We  think  it  was  not  error,  therefore,  for 
the  court  to  refuse  the  direction  requested. 

We  have  next  to  consider  the  errors  assigned  in  the  in- 
structions to  the  jury  given  by  the  court,  and  in  the  modifica- 
tion by  the  court  of  the  instructions  requested  by  the  defend- 
ant and  as  so  modified  given  to  the  jury.  At  the  request  of 
the  plaintiff,  the  court  instructed  the  jury,  in  effect,  that  if 
they  believed  that  the  track  was  not  constructed  for  the 
purpose  of  switching  cars  in  the  manner  in  which  it  was  done 
on  the  occasion  of  the  injury,  but  that  the  track  was  intended 
to  be  used  for  switching  such  cars  by  means  of  a  locomotive 
engine  connected  with  the  cars  by  air  brakes,  or,  as  it  was 
termed,  by  ** spotting"  the  cars,  then  they  should  decide 
whether  the  defendant  was  negligent  in  failing  to  notify  its 
employees  that  the  track  was  constructed  for  the  use  in  such 
latter  manner,  and  in  failing  to  require  them  to  use  it  in  such 
manner,  oj*  was  negligent  in  not  warning  them  from  using 
the  track  in  the  manner  adopted  at  the  time  of  the  accident, 
and,  if  the  injuries  resulted  from  a  failure  of  the  defendant 
to  so  warn  its  employees,  or  resulted  from  the  negligence  of 
the  conductor  combined  with  such  failure  to  warn  its  em- 
ployees, the  plaintiff  was  entitled  to  recover,  unless  the  jury 
should  find  against  the  plaintiff  under  the  subsequent  pro- 
visions of  the  charge.  We  think  in  this  case  the  question 
whether  the  defendant  was  negligent  in  failing  to  make  such 
rules  or  give  such  warning  as  specified  should  not  have  been 
submitted  to  the  jury.  The  complaint  contained  no  charge 
of  negligence  in  this  respect,  and  that  issue  was  not  properly 
raised.  The  evidence  showed  that  the  employees  worked 
under  standard  rules  familiar  to  all  railroad  men  of  experi- 
ence, with  which  the  conductor  was  familiar,  and  that  to 
have  made  such  a  rule  as  suggested  would  have  been  extraordi- 
nary, or,  as  expressed  by  one  witness,  *' would  have  been  called 
a  ridiculous  order.''    The  evidence  further  showed  that  the 
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conductor  had  a  knowledge  of  the  uniform  custom  in  respect 
to  the  method  of  performing  the  work  which  was  being  done 
at  the  time  of  the  accident,  and  that  such  custom  was  not  the 
method  employed  by  him  at  the  time  of  the  accident,  but  was 
the  method  of  spotting  the  cars  above  referred  to.  Where 
such  a  uniform  custom  exists,  sanctioned  by  the  master,  and 
the  employee  has  knowledge  of  such  custom,  the  necessity 
of  the  adoption  of  formal  rules  in  respect  thereto  is  dispensed 
with.  Rutledge  v.  Missouri  Pacific  Ry.  Co,,  123  Mo.  121,  27 
S.  W.  528;  Luehke  v.  Railway  Co.,  63  Wis.  91,  23  N.  W.  136, 
53  Am.  Rep.  266;  Texas  and  P,  R.  Co.  v.  Campbell  (Tex.  Civ. 
App.),  39  S.  W.  1104.  And  the  failure  to  adopt  a  rule  as  to 
precautions  to  be  observed  by  his  employees  is  not  proof  of 
negligence  rendering  a  master  liable  to  a  servant,  unless  it 
appears  from  the  nature  of  the  business  in  which  the  servant 
is  engaged  that  the  master,  in  the  exercise  of  reasonable  care, 
should  have  foreseen  the  necessity  of  such  precautions.  Mor- 
gan V.  Hudson  River  Co.,  133  N.  Y.  666,  31  N.  E.  234. 

In  the  instructions  given  by  the  court  at  the  request  of  the 
plaintiff  the  court  said,  in  substance,  that  if  the  injuries  were 
caused  by  the  negligence  of  the  conductor,  and  the  negligence 
of  the  defendant  did  not  contribute  thereto,  the  jury  should 
find  for  the  defendant;  but  that,  if  the  conductor  was  negli- 
gent, and  the  defendant  was  also  negligent,  in  ref er^ce  to  the 
character  of  the  premises  or  in  the  failure  to  notify  its*  em- 
ployees with  reference  to  spotting  the  cars  on  the  track,  and 
such  negligence  of  the  defendant  contributed  to  the. injuries, 
then  the  plaintiff  should  recover.  Except  so  far  as  in  this  case 
the  question  of  rules  or  notice  is  concerned,  this  instruction 
correctly  stated  the  law  as  to  the  liability  of  the  master  for 
a  concurring  cause.  In  the  main  charge  given,  the  court  does 
not  discuss  the  question  of  proximate  cause,  nor,  except  as 
above  stated,  was  the  question  presented  to  the  jury  whether, 
if  such  negligence  of  the  conductor,  who  it  is  admitted  was 
the  fellow-servant  of  the  deceased,  was  the  direct  or  proximate 
cause,  the  defendant  could  still  be  held  liable  if  in  any  way  at 
fault. 

From  the  evidence  in  this  case  we  think  the  fundamental 
questions  to  be  determined  by  the  jury  in  arriving  at  their 
verdict,  apart  from  the  question  of  assumed  risks,  were  with 
respect  to  the  character  of  the  premises  as  providing  a  rea- 
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sonably  safe  place  for  the  work,  and,  if  unsafe,  whether  the 
negligence  of  the  master  in  that  respect  or  any  other  con- 
tributed to  the  injury,  or  whether  the  injury  was  proximately 
caused  by  the  negligence  of  the  fellow-servant.  We  think, 
therefore,  that  the  jury  would  have  had  the  matters  to  be 
determined  more  clearly  in  mind  if  the  court  in  its  main 
charge  had  instructed  them  specifically  as  to  the  freedom  from 
liability  of  the  defendant  if  the  proximate  cause  of  the  injury 
was  the  negligence  of  the  fellow-servant.  The  absence  of 
such  instruction  would  not  alone  be  ground  for  reversal  where 
a  charge,  as  given,  correctly  interpreted  the  law  in  other  re- 
spects. The  defendant,  however,  requested  the  court  to  give 
to  the  jury  the  following  instruction :  **The  court  further  in- 
structs the  jury  that  if  they  believe  from  the  evidence  that 
for  a  year  or  more  prior  to  the  death  of  Lyon  it  had  been 
the  uniform  custom  of  the  employees  of  the  defendant  to  put 
its  cars  on  the  spur  in  question  by  pushing  them  in  with  the 
engine,  and  under  control  of  the  engine,  and  that  said  method 
was  reasonably  safe  in  view  of  the  situation  of  the  premises; 
and  that  the  conductor  of  said  train,  H.  L.  Rigg,  was  aware  of 
said  custom,  and  knew  that  said  method  was  reasonably  safe, 
and  also  knew  that  to  throw  said  cars  in  detached  from  the 
engine,  as  was  done  at  the  time  of  the  accident,  was  not  a  safe 
method,  and  that  on  the  occasion  of  the  accident  said  con- 
ductor caused  said  cars  to  be  thrown  in  by  said  unsafe  method, 
and  that  such  act  was  the  proximate  cause  of  said  accident,  and 
that  said  unsafe  method  was  adopted  without  direction  or 
authority  from  the  defendant,  and  had  not  been  used  more 
than  two  or  three  times  before  then,  the  plaintiff  cannot  re- 
cover, although  defendant  had  furnished  no  written  or  printed 
rules  governing  the  operation  of  trains  at  that  point."  The 
court  refused  the  instruction  as  requested,  but  modified  it  by 
striking  out  the  words  **had  not  been  used  more  than  two 
or  three  times  before,"  and  inserting  in  the  place  thereof 
'*was  not  coupled  with  any  negligence  on  the  part  of  defend- 
ant company,"  and  gave  the  instruction  so  modified.  The 
latter  part  of  the  instruction  then  read:  **And  that  on  the  oc- 
casion of  the  accident  said  conductor  caused  said  cars  to  be 
thrown  in  by  said  unsafe  method,  and  that  such  act  was  the 
proximate  cause  of  said  accident,  and  that  said  unsafe  method 
was  adopted  without  direction  or  authority  from  the  defend- 
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ant,  and  was  not  coupled  with  any  negligence  on  the  part  of 
defendant  company,  then  the  plaintiff  cannot  recover,  al- 
though defendant  had  furnished  no  written  or  printed  rules 
governing  the  operation  of  trains  at  that  point.**  We  think 
the  court  overlooked  the  effect  of  this  instruction,  as  so  modi- 
fied, m  its  relation  to  the  freedom  from  liability  of  the  defend- 
ant if  the  negligence  of  the  fellow-servant  was  the  proximate 
cauf«.  If  the  act  of  the  conductor  was  the  proximate  cause 
of  the  injury,  then  it  made  no  difference  with  respect  to  the 
freijdom  from  liability  of  the  defendant,  as  a  matter  of  law, 
whuther  the  negligence  of  the  conductor  was  or  was  not 
coupled  with  the  defendant's  negligence.  It  is,  of  course,  well 
settled  that  if  the  injury  was  caused  both  by  the  negligence  of 
the  fellow-servant  and  the  negligence  of  the  master,  then  the 
master  is  liable.  His  negligence  is  then  a  contributory  or 
co-operative  cause,  for  which  he  is  liable.  Grand  Trunk  Ry. 
Co.  V.  Cummings,  106  U.  S.  700,  1  Sup.  Ct.  493,  27  L.  Ed. 
266;  Elmer  v.  Locke,  135  Mass.  573;  Atchison,  T.  &  S.  F,  Ry. 
V.  Lannigan,  56  Kan.  109,  42  Pac.  343;  Morrisey  v.  Hughes, 
65  Vt.  553,  27  Atl.  205.  But  when  the  proximate  cause  of  the 
injury  is  the  negligence  of  a  competent  fellow-servant,  no 
recovery  can  be  had,  even  though  the  place  or  appliances  are 
defective,  and  the  master  is  negligent  in  that  respect;  and 
whether  such  negligence  of  the  fellow-servant  was  the  proxi- 
mate cause,  or  whether  the  defendant's  negligence  was  a  con- 
tributory cause,  is  ordinarily  a  question  for  the  jury.  Wood 
on  Master. and  Servant,  812;  Vizelich  v.  Southern  Pacific  Co,, 
126  Cal.  587,  59  Pac.  129;  Trewatha  v.  Buchanan  O.  M.  and 
M.  Co.,  96  Cal.  494,  28  Pac.  571,  31  Pac.  561 ;  Southern  Pacific 
Co.  V.  Yeargin,  48  C.  C.  A.  497,  109  Fed.  436;  Whitman  v. 
Wisconsin  etc.  Ry.  Co.,  58  Wis.  408,  17  N.  W.  124;  C.  N.  O. 
and  T.  P.  Ry.  v.  Mealer,  1  C.  C.  A.  633,  50  Fed.  725 ;  M.  and  S. 
P.  Ry.  Co.  V.  Kellogg,  94  U.  S.  469,  24  L.  Ed.  256 ;  Norfolk  and 
W.  Ry.  Co.  V.  Brown,  91  Va.  668,  22  S.  E.  496 ;  Edmondson  v. 
Kentucky  Central  Ry.  Co.,  105  Ky.  497,  49  S.  W.  200,  448 ;  Ari- 
eona  Lumber  and  Timber  Co.  v.  Mooney,  4  Ariz.  366,  42  Pac. 
952;  Little  Rock  and  M.  R.  Co.  v.  Barry,  28  C.  C.  A.  644,  84 
Fed.  944,  43  L.  R.  A.  349.  It  is  the  master's  duty  to  provide  a 
safe  place  to  work,  but  that  principle  is  not  applicable  where 
the  place  becomes  dangerous  in  the  progress  of  the  work 
from  the  manner  in  which  the  work  is  done,  or  is  made  dan- 
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gerous  only  by  the  carelessness  and  neglect  of  fellow-servants. 
Cleveland  etc.  By.  Co.  v.  Brown,  20  C.  C.  A.  147,  73  Fed. 
970;  Callaway  v.  Allen,  12  C.  C.  A.  114,  64  Fed.  297;  Hussey 
V.  Coger,  112  N.  Y.  614,  20  N.  E.  556,  3  L.  R.  A.  559,  8  Am. 
St.  Rep.  787 ;  Hogan  v.  Smith,  125  N.  Y.  774,  26  N.  E.  742.  In 
the  instruction  as  modified  and  given  the  jury  were  justified 
in  believing  that,  although  they  should  determine  that  the 
negligence  of  the  fellow-servant  was  the  proximate  cause  of 
the  injury,  or  the  place  was  made  unsafe  solely  by  reason  of 
the  unsafe  method  adopted,  they  might  yet  find  a  verdict  for 
the  plaintiff,  provided  only  they  should  find  that  the  defendant 
was  negligent  in  some  respect,  whether  such  negligence  con- 
tributed to  the  injury  or  not.  The  error  in  this  instruction  as 
given  was  not  so  cured  by  the  main  charge  on  the  question  of 
concurrent  liability  that  we  can  say  the  jury  was  not  misled 
by  it. 

The  defendant  also  requested  an  instruction  to  the  effect 
that  at  the  time  of  the  injury  all  the  trainmen  were  fellow- 
servants  with  the  deceased,  *'and  the  law  is  that,  if  said  injury 
was  proximately  caused  by  the  conductor  of  said  train,  then 
the  plaintiff  cannot  recover.*'  The  court  modified  the  instruc- 
tion by  inserting  after  the  word  ** train'*  the  words  ** without 
previous  notice  in  the  defendant  company  of  the  Conductor's 
incompetency,  carelessness,  or  negligence."  We  think  this 
modification  was  not  correct,  in  view  of  the  pleadings  and  the 
testimony.  No  allegation  is  made  in  the  complaint  of  incom- 
petency on  the  part  of  the  conductor,  or  that  the  master  had 
notice  thereof;  nor  was  there  evidence,  if  such  incompetency 
existed,  that  the  company  had  such  notice,  or  that  it  could 
have  had  such  notice  by  the  use  of  reasonable  diligence.  We 
do  not  think  the  jury  should  have  had  left  to  them  to  determine 
the  question  of  fact  as  to  whether  notice  was  given  to  the  com- 
pany of  any  incompetency  of  the  conductor;  and  if  it  were 
proper  to  leave  this  question  for  them  to  determine,  it  should 
not  have  been  left  in  a  form  from  which  the  jury  might  assume 
as  a  fact  that  the  incompetency  existed. 

For  the  reasons  stated,  we  think  the  judgment  should  be 
reversed  and  the  case  remanded  to  the  district  court  for  a  new 
trial. 

Sloan,  J.,  and  Doan,  J.,  concur. 
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[Civil  No.  792.     Filed  March  20,  1903.] 
[71  Pac  941.] 

JAMES   BONTHRON   et   al.,   Plaintiffs   and   Plaintiffs   in 
Error,  v.  THE  PHGENIX  LIGHT  AND  FUEL  COM- 
-    PANY,   a   Corporation,   Defendant   and   Defendant   in 
Error. 

1.  Death  by  Wrongful  Act— Right  or  Action — Non-Resident  Aliens 
May  Maintain— Rev.  Stats.  Ariz.  1887,  Pars.  2145,  2149,  2150, 
Construed. — Non-resident  aliens  msj  institute  and  maintain  an 
action  for  injuries  resulting  in  death  caused  by  wrongful  act,  under 
paragraph  2145,  supra,  providing  that  "An  action  for  actual  dam- 
ages on  account  of  injuries  causing  the  death  of  anj  person  maj  be 
brought  in  the  following  cases  .  .  . " :  paragraph  2149,  supra,  provid- 
ing that  * '  The  action  shall  be  for  the  sole  and  exclusive  benefit  of 
the  surviving  husband,  wife,  children  and  parents  of  the  person 
whose  death  shall  have  been  so  caused";  and  paragraph  2150, 
supra,  providing  that  *'The  action  may  be  brought  by  all  parties 
entitled  thereto,  or  by  any  one  or  more  of  them  for  the  benefit 
of  all" 

ERROR  to  the  District  Court  of  the  Third  Judicial  District 
in  and  for  the  County  of  Maricopa.  Webster  Street,  Judge. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

J.  L.  B.  Alexander,  for  Plaintiffs  in  Error. 

That  non-resident  aliens  may  bring  a  suit  for  death  caused 
by  wrongful  act,  see  Veialoro  v.  Perkins,  101  Fed.  393 ;  Mul- 
hall  V.  Fallon,  176  Mass.  266,  79  Am.  St.  Rep.  309,  57  N.  E. 
386,  54  L.  R.  A.  934;  Luke  v.  Calhoun  Co,,  52  Ala.  115. 

C.  F.  Ainsworth,  for  Defendant  in  Error. 

Plaintiffs  in  error,  being  non-resident  aliens,  were  not  in- 
tended to  be  included  among  those  who  were  entitled  to  the 
benefits  of  the  provisions  of  title  XXXVI  of  the  Revised 
Statutes  of  1887,  giving  an  action  for  death  caused  by  wrong- 
ful act.  Brannigan  v.  TJyiion  Oold  Mining  Co.,  93  Fed.  164; 
Deni  v.  Pennsylvania  B.  B.  Co.,  181  Pa.  St.  525,  59  Am.  St. 
Rep.  676,  37  Atl.  558. 

VIII  Ariz.— 9 
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KENT,  C.  J. — The  plaintiffs  in  error  brought  an  action  in 
the  district  court  to  recover  damages  for  the  death  of  their 
son,  caused  by  the  alleged  negligence  of  the  defendant  com- 
pany. The  complaint  alleges  that  the  plaintiffs  are  residents 
of  the  province  of  Ontario,  Dominion  of  Canada,  and  that 
the  decedent,  their  son,  was  of  the  age  of  twenty-five  years 
at  the  time  of  his  death,  and  left  surviving  him  his  parents, 
these  plaintiffs,  but  no  wife  or  children ;  that  no  administrator 
has  been  appointed;  and  that  the  plaintiffs,  being  the  only 
parties  entitled  to  bring  the  action,  bring  it  jointly  for  the 
benefit  of  each.  The  complaint  also  sets  up  facts  showing 
the  death,  and  alleged  negligence  of  the  defendant.  A  de- 
murrer to  the  complaint  on  the  grounds  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  that  the  plaintiffs  have  no  legal  capacity  to  sue,  being 
non-resident  aliens,  was  sustained  by  the  lower  court,  and 
judgment  entered  thereon  against  the  plaintiffs,  and  the 
judgment  so  entered  is  now  brought  by  writ  of  error  to  this 
court  for  review. 

The  only  question  brought  to  our  attention,  and  to  be 
decided,  is  whether  the  statutes  of  Arizona  confer  upon  non- 
resident aliens  the  right  to  institute  and  maintain  an  action 
for  injuries  resulting  in  death  caused  by  wrongful  act.  The 
statutes  of  the  territory  applicable,  in  force  at  the  time  this 
action  was  instituted,  are  found  in  title  36  of  the  Code  of 
1887:— 

''Sec.  2145.  An  action  for  actual  damages  on  account  of 
injuries  causing  the  death  of  any  person  may  be  brought  in 
the  following  cases:  .  .  . 

*  *  Sec.  2149.  The  action  shall  be  for  the  sole  and  exclusive 
benefit  of  the  surviving  husband,  wife,  children,  and  parents 
of  the  person  whose  death  shall  have  been  so  caused.  .  .  . 

**Sec.  2150.  The  action  may  be  brought  by  all  the. parties 
entitled  thereto,  or  by  any  one  or  more  of  them,  for  the  bene- 
fit of  all.'' 

It  is  the  established  rule  that  an  action  against  a  person 
for  damages  for  injuries  causing  death  cannot  be  maintained 
at  common  law.  In  1846  Parliament  passed  the  Fatal  Acci- 
dents Act,  commonly  known  as  **Lord  Campbeirs  Act*'  (9 
and  10  Vict.,  c.  93).  In  this  country  from  time  to  time 
thereafter  the  several   states  passed  similar  acts,   differing 
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generally  only  in  respect  to  the  persons  who  were  entitled  to 
maintain  the  action,  and  for  whose  benefit  the  same  should 
be  prosecuted. 

The  supreme  court  of  the  TJnited  States  has  held,  under  a 
similar  statute  as  to  liability  in  New  Jersey,  that  the  right 
to  recover  may  be  asserted  in  New  York  by  an  administrator 
appointed  in  New  York,  and  the  court  says:  **The  advocates 
of  this  view  [that  the  right  of  action  is  limited  to  an  admin- 
istrator appointed  in  New  Jersey]  interpolate  into  the  statute 
what  is  not  there,  by  holding  that  the  personal  representative 
must  be  one  residing  in  the  state,  or  appointed  by  its  authority. 
The  statute  says  the  amount  recovered  shall  be  for  the  ex- 
clusive benefit  of  the  widow  and  the  next  of  kin.  Why  not 
add  here,  also,  by  construction,  *if  they  reside  in  the  state 
of  New  Jersey'?  It  is  obvious  that  nothing  in  the  language 
of  the  statute  requires  such  a  construction.  Indeed,  by  in- 
ference, it  is  opposed  to  it.  The  first  section  makes  the  lia- 
bility of  the  corporation  or  person  absolute,  where  the  death 
arises  from  their  negligence.  Who  shall  say  that  it  depends 
upon  the  appointment  of  an  administrator  w^ithin  the  state  f 
Dennick  v.  Railroad  Co,,  103  U.  S.  11,  26  L.  Ed.  439. 

As  is  stated  in  a  note  on  this  question  in  54  L.  R.  A.  935, 
*'In  regard  to  the  rights  of  aliens  to  sue,  it  is  believed  that  all 
of  the  acts  passed  by  the  different  state  legislatures  are 
identical  with  Lord  Campbell's  act;  that  is  to  say,  there  is 
no  express  provision  contained  in  any  of  them  that  the  action 
may  be  maintained  by  a  non-resident  alien."  In  this  country 
the  question  whether  such  action  may  be  so  maintained  by  a 
non-resident  alien  has  been  determined  in  five  instances  by 
the  courts;  two  decisions  holding  that  such  action  cannot 
be  maintained,  and  three  decisions  in  favor  of  its  maintenance. 
The  Pennsylvania  supreme  court,  in  1897,  in  the  case  of  Deni 
V.  Pennsylvania  B.  R.  Co,,  181  Pa.  525,  37  Atl.  558,  59  Am. 
St  Rep.  676,  held  that  the  statute  was  not  intended  to  con- 
fer upon  non-resident  aliens  rights  of  action  not  conceded  to 
them,  or  to  put  burdens  upon  the  citizens  of  that  state,  to  be 
discharged  for  their  benefit;  that  it  had  no  extraterritorial 
force;  that  the  mother  of  the  decedent,  a  resident  of  Italy, 
was  not  within  the  purview  of  it;  and  that  a  construction 
which  would  include  non-resident  alien  husbands,  widows, 
children,  and  parents  of  the  decedent  was  obviously  opposed 
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to  the  spirit  and  policy  of  the  statute.  In  this  case  the  court 
bases  its  decision  partly  on  the  ground  that  as  no  statute  of 
Italy  was  shown  authorizing  the  maintenance  of  a  similar 
action  there,  a  construction  should  not  be  given  the  statute 
which  would  confer  upon  non-resident  aliens  rights  of  action 
not  conceded  to  them  or  to  citizens  of  this  country  by  the 
laws  of  such  foreign  country. 

The  federal  circuit  court  in  Colorado,  in  1899,  in  the  case 
of  Brannigan  v.  Union  Oold  Mining  Co,,  93  Fed.  164,  fol- 
lowed the  Pennsylvania  case,  but  gave  no  reasons  for  its 
concurrence,  except  its  approval  of  the  reasoning  in  the  Penn- 
sylvania case.  In  the  opinion  in  each  of  these  cases  the  state- 
ment is  made  that  no  case  has  been  brought  to  the  attention 
of  the  court  in  which  an  English  court,  in  construing  the 
parent  act,  has  held  that  a  non-resident  alien  is  entitled  to 
its  benefits ;  and  the  lack  of  such  construction  by  the  English 
courts  seems,  from  the  statements  in  the  opinions,  to  have 
had  much  weight  in  the  conclusions  reached.  At  that  time, 
however,  there  had  been  several  such  actions  in  the  English 
courts,  brought  by  such  aliens,  where  the  question  had  not 
been  raised  or  decided,  and  prior  to  the  decision  in  the  Colo- 
rado federal  court,  though  not  referred  to  in  that  opinion,  one 
case,  at  least,  where,  the  question  having  been  raised,  the 
court  had  decided  against  the  right  of  the  alien  to  maintain  it. 

In  1875  the  supreme  court  of  Alabama,  in  the  case  of  Luke 
V.  Calhoun  County,  52  Ala.  115,  held  that  a  citizen  of  Great 
Britain  could  maintain  a  similar  action;  but  the  act  under 
which  the  action  was  brought  was  a  special  act  to  suppress 
murder,  lynching,  etc.,  by  which  it  was  provided  that  certain 
persons  who  were  injured  by  a  death  caused  by  a  riot,  etc., 
could  maintain  an  action  against  the  county ;  and,  though  the 
question  involved  was  substantially  the  same  as  here  present- 
ed, the  court  based  its  decision  largely  upon  the  purpose 
intended  to  be  accomplished  by  the  statute, — to  wit,  the  sup- 
pression of  murder;  holding  that  the  purpose  of  the  act  would 
not  be  accomplished  if  a  distinction  was  drawn  between  resi- 
dents and  aliens. 

In  April,  1900,  the  circuit  court  of  the  United  States  for 
the  district  of  Massachusetts,  in  the  case  of  Vetaloro  v.  Perkins, 
101  Fed.  393,  construing  the  Employer's  Liability  Act  of 
Massachusetts,  giving  the  widow  or  next  of  kin  a  right  of 
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action  in  certain  cases,  held  in  favor  of  the  right  of  a  non- 
resident alien  to  maintain  the  action,  disapproving  of  the 
decisions  in  the  Pennsylvania  and  Colorado  federal  court 
cases  above  cited.  In  the  course  of  the  opinion  Judge  Colt 
says:  **I  can  find  no  sound  or  just  reason  for  holding  that 
the  legislature  intended  to  exclude  non-resident  aliens  from 
the  benefits  of  this  section.  If  statutes  of  this  character  have  no 
extraterritorial  force,  as  was  held  in  Deni  v.  Pennsylvania  B.B. 
Co.,  supra,  it  is  difficult  to  see  why  citizens  or  residents  of  other 
states  are  not  excluded  as  well,  in  the  absence  of  any  consti- 
tutional provision."  In  March,  1900,  the  supreme  court  of 
Massachusetts,  in  the  case  of  Mulhall  v.  Fallon,  176  Mass.  266, 
57  N.  E.  286,  54  L.  R.  A.  934,  79  Am.  St.  Rep.  309,  held 
the  right  of  action  existed  in  a  non-resident  alien,  following 
the  federal  decision  in  that  district.  We  quote  a  portion  of 
the  opinion  of  Mr.  Chief  Justice  Holmes:  **Wfi  come,  then, 
to  the  more  difficult  question — whether  the  plaintiff  can  claim 
the  benefit  of  the  act.  However  this  may  be  decided,  it  is  not 
to  be  decided  upon  any  theoretic  impossibility  of  Massachu- 
setts law  conferring  a  right  outside  her  boundary  lines.  In 
Manville  Co.  v.  Worcester,  138  Mass.  89,  52  Am.  Rep.  261, 
where  a  Rhode  Island  corporation  sought  to  recover  for  a 
diversion  of  waters  from  its  mill  in  Rhode  Island  by  an  act 
done  higher  up  the  stream  in  Massachusetts,  it  was  held,  fol- 
lowing earlier  decisions,  that  there  was  no  such  impossibility, 
although  the  point  was  strongly  urged.  It  is  true  that  legis- 
lative power  is  territorial,  and  that  no  duties  can  be  imposed 
by  statute  upon  persons  who  are  within  the  limits  of  another 
state.  But  rights  can  be  offered  to  such  persons,  and  if,  as 
is  usually  the  case,  the  power  that  governs  them  makes  no 
objection,  there  is  nothing  to  hinder  their  accepting  what  is 
offered.  The  same  principle  is  recognized,  without  discussion, 
in  Lumb  v.  Jenkins,  100  Mass.  527,  where  a  non-resident  alien 
was  held  entitled  to  take  land  by  descent.  So,  after  dis- 
cussion, as  to  a  non-resident's  right  to  sue.  Peabody  v.  EamH- 
ton,  106  Mass.  217." 

In  England,  in  1898,  in  the  case  of  Adam  v.  British  and 
Foreign  S.  S,  Co,,  [1898],  2  Q.  B.  430,  67  L.  J.  Q.  B.  844, 
the  court  held  that  the  provisions  of  Lord  Campbell's  act  do 
not  apply  for  the  benefit  of  aliens  abroad,  and  therefore  the 
representative  of  an  alien  whose  death  had  been  caused  by 
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the  negligence  of  a  British  subject  outside  the  jurisdiction  of 
the  court  could  not  maintain  an  action  to  recover  damages  in 
respect  of  the  death ;  that  it  is  a  principle  of  English  law  that 
the  acts  of  Pariiament  do  not  apply  to  aliens  unless  the 
language  of  the  statute  expressly  refers  to  them;  and  that, 
as  there  is  no  express  intention  in  the  act  to  give  to  non- 
resident aliens  the  right,  such  right  cannot  be  inferred  from 
the  act. 

In  1901,  in  the  King's  Bench  Division,  the  question  was 
presented  to  the  court  in  the  case  of  Davidsson  v.  Hill,  70 
L.  J.  Q.  B.  788;  and  the  court  held  that  the  representative 
of  an  alien,  whose  death  on  the  high  seas  was  caused  by  the 
negligence  of  a  British  subject,  can  maintain  an  action  for 
damages  under  Lord  Campbeirs  act,  when  such  alien  was, 
and  his  representative  is,  resident  in  a  foreign  country.  The 
court,  in  the  opinions  rendered  by  the  two  justices,  dis- 
approves of  the  reasoning  and  the  conclusions  reached  by 
the  court  in  the  case  of  Adam  v.  British  and  Foreign  8,  8.  Co., 
supra,  and  considers  and  distinguishes  the  cases  relied  upon 
by  the  court  in  the  latter  case  to  support  the  view  taken  by  it. 
The  court  goes  on  to  say  (quoting  from  the  opinion  of  Mr. 
Justice  Kennedy) :  "It  seems  to  me,  under  all  the  circum- 
stances, and  looking  at  the  subject-matter,  more  reasonable  to 
hold  that  Parliament  did  intend  to  confer  the  benefit  of  this 
legislation  upon  foreigners  as  well  as  upon  subjects,  and 
certainly  that,  as  against  an  English  wrong-doer,  foreigners 
might  maintain  an  action  under  the  statutes  in  question.  .  .  . 
Here  the  plaintiff  seeks  to  enforce  her  claim  against  an 
English  subject,  and  I  cannot  see  why  she  should  not  do  so. 
If  she  cannot  enforce  her  claim,  we  should  have  this  anomaly, 
as  it  seems  to  me :  If  a  foreigner  and  an  Englishman  serving 
on  the  same  ship  were  both  drowned  on  the  high  seas  by  the 
same  collision,  negligently  caused  by  an  English  vessel,  the 
widow  of  the  one  could,  and  the  other  could  not,  obtain  from 
the  owners  of  the  ship  in  fault  that  reparation  which  our 
legislation  in  these  statutes  has  declared  to  be  just.  Let  me 
add  that  the  view  which  I  take  has  the  weighty  authority  of 
Sir  Robert  Phillimore  in  The  Explorer,  L.  R.  3.  Adm.  &  Ecc. 
289,  after  argument.  The  decision-  in  The  Explorer  was,  no 
doubt,  overruled  by  the  court  of  appeal  and  the  House  of 
Lords  in  The  Vera  Cruz,  9  Prob.  Div.  96,  10  App.  Cas.  59, 
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but,  as  I  understand  the  judgment  of  the  House  of  Lords,  on 
a  different  point  altogether, — namely,  that  the  court  of  ad- 
miralty had  no  jurisdiction  to  entertain  an  action  in  rem 
for  loss  of  life  under  Lord  Campbell's  act.  And  it  is  not,  I 
think,  wholly  undeserving  of  notice  that  in  the  case  of  The 
Bemina  (1888),  13  App.  Cas.  1,  which  was  litigated  in  1886 
and  1887, — that  is,  two  years  after  the  decision  in  The  Vera 
Cruz, — and  was  carried  up  to  the  House  of  Lords,  one  of  the 
two  successful  claimants  of  damages  under  Lord  Campbell's 
act,  in  an  action  in  personam  against  the  owners  of  the  wrong- 
doing ship,  was,  as  I  have  ascertained  from  the  admiralty 
registry  of  Bagdad,  one  Habiba  Harone  Toeg,  of  Bagdad,  the 
mother  (as  appears  from  the  statement  in  the  judgment  of 
Lord  Esher),  the  administratrix  of  Moses  Aaron  Toeg,  a 
passenger  on  a  ship  from  London  to  Bushire,  who  lost  his  life 
in  the  collision  caused  by  the  negligence  of  the  defendants' 
servants  in  the  course  of  the  voyage,  and  who,  as  I  presume 
from  his  name  and  his  mother's  nationality,  was  himself  a 
foreigner.  No  question  of  her  right  to  recover  on  the  ground 
of  nationality,  either  of  herself  or  of  the  deceased,  was  raised 
by  the  defendants,  and  therefore  the  case  is  not  in  any  sense 
a  decision  in  favor  of  the  right.  But  in  a  case  contested  as 
persistently  as  this  was,  it  is  difficult  to  suppose  that  the  ques- 
tion would  not  have  been  raised,  had  it  been  one  in  which 
the  point  could  be  rightly  and  successfully  taken.  I  am  of 
opinion  that  judgment  must  be  for  the  plaintiff."  And 
quoting  from  the  opinion  of  Mr.  Justice  Phillimore:  **I  have 
still  to  consider  the  decision  and  reasoning  of  my  Brother 
Darling  in  Adam  v.  British  and  Foreign  S.  8,  Co,  That 
decision  is  in  point,  and,  if  we  decide  now  in  favor  of  the 
plaintiff,  we  must  disagree  with  it.  It  rests  mainly,  I  think, 
upon  the  principle  that  acts  of  Parliament  are  to  be  deemed 
not  to  apply  to  non-resident  aliens  unless  the  court  is  com- 
pelled so  to  apply  them.  There  are  a  number  of  decisions 
upon  the  construction  of  the  Merchant  Shipping  Act,  1854, 
which  set  forth  this  principle  as  applicable  to  the  construction 
of  statutes  imposing  a  burden  upon  a  foreigner.  Perhaps 
the  strongest  of  these  is  Cope  v.  Dohertyf  but  even  in  this 
case  the  reservation  of  Lord  Justice  Knight-Bruce  at  page  621 
of  the  report  in  2  De  G.  &  J.  would  make  me  pause.  On  the 
other  hand,  where  it  is  a  case  of  givin.s:  a  rer.iody  to  a  foreigner 
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the  decision  of  Dr.  Lushington  in  The  Milford  (1858),  Swab. 
362,  and  the  constant  practice  which  has  followed  upon  that 
decision,  is  the  other  way.  This  latter  position  is,  I  think, 
sound.  Our  courts  are  not  only  open,  but  open  equally  to 
foreigners  as  to  British  subjects,  and  foreigners  who  have 
the  benefit  of  the  English  common  law  have  also  the  benefit 
of  English  statutes.  At  any  rate,  where  a  statute  brings  the 
English  law  into  harmony  with  the  law  of  the  foreigner,  as 
in  the  case  of  The  Milford,  I  think  this  must  be  so." 

We  do  not  think  that  in  order  to  entitle  an  alien  to  maintain 
this  action  specific  authority  therefor  must  be  granted  such 
alien  by  the  legislature.  The  act  is  broad  and  comprehensive, 
and  by  its  terms  includes  any  surviving  husband,  wife,  child, 
or  parent,  irrespective  of  their  residence  or  citizenship;  and 
this  includes  aliens,  in  the  absence  of  any  restrictive  legisla- 
tion. We  know  of  no  rule  of  law  that  prohibits  the  legis- 
lature from  extending  such  rights  to  non-resident  aliens,  or 
prevents  their  accepting  the  same.  As  Mr.  Chief  Justice 
Holmes  said,  in  effect,  supra,  legislative  power  is  territorial, 
and  restricted  thereto  only  so  far  as  it  imposes  duties  on 
persons  outside  its  jurisdiction,  and  ncrt  in  so  far  as  it  confers 
benefits.  The  object  of  the  act  is  to  extend  beyond  the  limits 
of  the  common  law  the  right  to  recover  reparation  for  a  wrong, 
and  we  fail  to  see  why,  the  wrong  having  been  committed, 
the  same  reparation  should  not  be  made,  whether  those  en- 
titled to  it  are  citizens  of  a  state  of  our  Union,  or  citizens  of 
that  country  whose  law  we  have  inherited,  and  whose  legisla- 
tion in  this  instance  we  have  adopted.  In  the  absence  of 
any  constitutional  provision,  the  same  principle  under  which 
we  extend  this  right  to  citizens  in  other  parts  of  our  country 
beyond  our  territorial  limits  having  the  same  law  in  force 
applies  to  its  extension  by  us  to  citizens  of  another  country 
having  the  same  law  in  force.  An  alien  can  maintain  in  our 
courts  an  action  to  enforce  rights  cognizable  at  common  law. 
A  statute  authorizing  a  right  of  action,  if  declaratory  merely 
of  the  common  law,  in  the  absence  of  a  specific  restriction, 
would  not  exclude  aliens,  or  prevent  them  from  availing  them- 
selves of  its  benefits.  There  is  no  difference  in  principle 
between  such  a  case  and  a  statute  which  grants  rights  not 
cognizable  at  common  law,  or  extends  rights  beyond  the  limits 
fixed  by  the  common  law.     In  the  absence  of  a  specific  re- 
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striction,  the  legislature  must  be  presumed,  by  its  enactment 
enlarging  rights  common  to  all,  to  have  intended  that  such 
enlargement  of  rights  be  common  to  all.  We  think  the  doc- 
trine cited  by  counsel  for  defendant  in  error,  as  quoted 
approvingly  by  the  supreme  court  of  Pennsylvania  in 
McCarthy's  Appeal,  68  Pa.  St.  217,— **We  do  not  legislate 
for  men  out  of  our  jurisdiction," — ^is  not  one  that  commends 
itself,  or  is  in  accord  with  the  spirit  of  our  age  or  our  insti- 
tutions, and  should  not  be  inferred  or  read  into  a  statute 
which  in  its  terms  is  broad  and  comprehensive,  and  contains 
no  suggestion  of  limitation  as  to  citizenship  or  residence. 
A  construction  of  such  a  statute  with  respect  to  its  applica- 
tion to  rights  of  aliens  thereunder  which  will  include  such 
aliens  is  more  in  accord  with  the  liberal  policy  of  our  govern- 
ment and  the  decisions  of  our  courts  in  regard  to  the  enforce- 
ment of  their  rights,  when  they  grow  out  of  or  are  connected 
with  commercial  interests  or  business  relations.  It  is  not  a  valid 
objection  thereto  to  urge,  as  is  urged  in  this  case,  that  the  act 
is  penal  in  its  nature,  and  its  terms  should  therefore  be 
strictly  construed,  for,  if  such  were  its  nature,  there  is  nothing 
in  the  terms  of  the  act  which  excludes  an  alien,  and  a  literal 
or  strict  construction  thereof  is  rather  in  favor  of  than  against 
its  application  to  an  alien.  The  supreme  court  of  the  United 
States  has  held,  however,  that  such  an  act  is  not  penal,  but 
remedial.  Stewart  v.  Baltimore  etc.  R.  R,  Co.,  168  U.  S.  445, 
18  Sup.  Ct.  105,  42  L.  Ed.  537. 

We  think  the  weight  of  authority,  both  in  this  country  and 
in  England,  is  in  favor  of  the  contention  of  the  plaintiffs  in 
error,  and  that  the  learned  court  erred  in  sustaining  the  de- 
murrer and  entering  judgment  thereon  for  the  defendant. 
The  judgment  is  reversed  and  the  case  remanded  for  a  new 
trial. 

Sloan,  J.,  Davis,  J.,  and  Doan,  J.,  concur. 
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[Crminal  No.  165.    Filed  March  20,  1903.] 
[71  Pac.  920.] 

JOSEPH  DENT,  Defendant  and  AppeUant,  v.  UNITED 
STATES  OF  AMERICA,  Plaintiflf  and  Respondent. 

L  Constitutional  Law — Criminal  Law — Forest  Beservks — Private 
Use — ^Rules  and  Regulations  op  Secretary  op  Interior — ^Inprac- 
tion  op — Not  Criminal — Act  op  Congress,  June  4, 1897,  30  Stats. 
33,  Unconstitutional — Act  op  Congress,  June  4,  1888,  25  Stats. 
166,  Amending  Bev.  Stats.  U.  S.  Sec.  5388,  Cited. — The  act  of 
Congress  of  June  4,  1897,  mtpra,  providing  that  the  secretary  of 
the  interior  may  make  rules  and  regulations  to  regulate  the  occu- 
pancy and  use  of  forest  reservations  and  to  preserve  the  forests 
thereon,  and  further  providing  that  any  violation  of  such  rules 
and  regulations  shall  be  punished  as  is  provided  for  in  the  act 
of  Congress  of  June  4,  1888,  amending  section  5388  of  the  Bevised 
Statutes  of  the  United  States,  is  an  unconstitutional  delegation  of 
legislative  power  to  the  secretary  of  the  interior  in  so  far  as  it 
authorizes  him  by  rule  or  regulation  to  specify  acts  the  performance 
of  which  shall  constitute  crime. 

2.  Same — Same — Same — Same — Same — Crime— What  Constitutes. — 
It  is  not  enough  that  the  government  may  have  the  ownership  of 
the  forest  reserves,  and  that  its  unauthorized  use  for  sheep-grazing 
be  a  trespass.  There  being  no  offenses  against  the  government  at 
common  law,  special  statutory  enactment  making  the  use  an  offense 
must  be  had  before  a  regulation  of  a  department  officer  can  make 
such  use  a  criminal  act;  and  such  a  statutory  enactment  is  not 
to  be  found  in  a  statute  which  gives  such  official  the  right  to 
make  regulations  for  use,  and  provides  for  a  punishment  for  the 
infraction  thereof,  unless  such  use,  except  as  allowed  by  the  regu- 
lations, is  in  terms  prohibited. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District.    B.  E.  Sloan,  Judge.    Reversed. 

Judgment  affirmed  on  rehearing,  post,  p.  413,  76  Pac.  455. 

The  facts  are  stated  in  the  opinion. 

E.  M.  Doe,  and  E.  S.  Clark,  for  Appellant. 

F.  S.  Nave,  United  States  Attorney,  and  J.  H.  Campbell, 
Assistant  United  States  Attorney,  for  Respondent. 
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A  law  will  not  be  declared  unconstitutional  unless  its  vice 
is  obvious.  **If  there  is  a  doubt,  the  expressed  will  of  the 
legislature  will  be  sustained."  Munn  v.  Illinois,  94  U.  S.  113, 
24  L.  Ed.  77  J  Chicago  and  N.  W.  Ry.  Co.  v.  Dey,  35  Fed.  866, 
1  L.  R.  A.  744. 

It  is  fundamental  that  the  functions  of  the  legislature  must 
be  exercised  by  it  alone,  and  cannot  be  delegated.  **This, 
however,  is  true  only  in  a  qualified  sense,  and  the  qualifica- 
tions are  rapidly  becoming  larger.  A  marked  tendency  ap- 
pears in  the  direction  of  assigning  duties  heretofore  deemed 
legislative  to  other  bodies."  ** There  is  no  constitutional  rea- 
son why  legislative  functions  which  are  merely  administrative 
or  executive  in  their  character  should  not  be  delegated  to 
that  branch  of  the  government."  **A  distinction  is  drawn 
between  the  delegation  of  the  power  to  make  a  law,  involving 
necessarily  discretion  as  to  what  it  shall  be,  and  a  grant  of 
authority  relative  to  its  execution,  though  the  latter  involves 
the  exercise  of  discretion  under  and  in  pursuance  of  law." 
Field  V.  Clark,  143  U.  S.  649,  12  Sup.  Ct.  495,  36  L.  Ed.  294; 
Georgia  B.  R,  Co.  v.  Smith,  70  Ga.  694,^  Locke's  Appeal, 
72  Pa.  St.  491,  13  Am.  Rep.  716;  Cincinnati  etc.  B.  B.  Co. 
V.  Commissioners,  1  Ohio  St.  88. 

The  United  States  owns  the  public  domain  in  every  sense  as 
a  private  owner.  Northern  Pacific  Ry.  Co.  v.  Lewis,  162 
U.  S.  366,  16  Sup.  Ct.  831,  40  L.  Ed.  1003;  United  States  v. 
Tygh  Valley  etc.  Co.,  76  Fed.  694;  United  States  v.  Williams, 
6  Mont.  379,  12  Pac.  856. 

By  long  acquiescence  a  license  may  be  implied  for  the  free 
use  of  the  public  lands  by  the  people.  Buford  v.  Houtz,  133 
U.  S.  322,  10  Sup.  Ct.  305,  33  L.  Ed.  619. 

Such  license  does  not  ripen  into  an  absolute  right.  The 
privilege  may  be  revoked  at  any  time.  That  is  a  necessary 
conclusion  from  the  complete  ownership,  and  from  the  fact 
that  there  is  no  such  thing  as  an  adverse  user  against  the 
United  States ;  nor  does  the  statute  of  limitations  run  against 
the  United  States.  This  is  fundamental  and  needs  no  citation 
of  authorities.  By  the  setting  aside  of  a  reservation  from  the 
public  lands  for  any  purpose,  the  land  thus  reserved  becomes 
immediately  severed  from  the  mass  of  public  lands,  and  is 
no  longer  open  to  the  public  for  any  purpose  whatsoever 
except  by  the  specific  consent  of  Congress.  Wilcox  v.  Jackson, 
13.  Pet.  498,  10  L.  Ed.  264. 
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It  is  a  proper  delegation  of  power  to  place  in  the  discretion 
of  the  President  the  reservation  of  the  public  lands.  Wilcox 
V.  Jackson,  13  Pet.  498,  10  L.  Ed.  264. 

Subsequent  to  such  reservation  any  use  of  grasses  or  timber, 
or  even  the  setting  of  foot  upon  such  reserve,  is  trespass. 
United  States  v.  Tygh  Valley  etc.  Co,,  76  Fed.  694;  Northern 
Pacific  Ry,  Co.  v.  Lewis,  162  U.  S.  376,  16  Sup.  Ct.  831,  40 
L.  Ed.  1003;  United  States  v.  WiUiams,  6  Mont.  379,  12  Pac. 
856. 

This  applies  in  full  force  to  the  grazing  of  sheep  on  a  public 
forest  reserve.  By  the  mere  setting  apart  of  a  forest  reserve 
by  presidential  proclamation  under  the  act  of  Congress  of 
March  3,  1891,  the  grazing  of  sheep  thereon  becomes  such 
trespass  as  to  entitle  the  United  States  to  recover  damages 
therefor.    United  States  v.  Tygh  Valley  etc.  Co.,  76  Fed.  694. 

To  enact  a  law  penalizing  the  use  of  such  reservation  unless 
such  use  be  in  compliance  with  rules  and  regulations  to  be 
prescribed  by  the  secretary  of  the  interior;  and  to  authorize 
the  secretary  of  the  interior  to  make  such  rules  and. regula- 
tions, the  infraction  of  which  is  expressly  penalized  by  act 
of  Congress,  is  not  an  unlawful  delegation  of  power.  United 
States  V.  Ormshee,  74  Fed.  208;  United  States  v.  Breen,  40 
Fed.  403;  United  States  v.  Williams,  6  Mont.  379,  12  Pac. 
856;  United  States  v.  City  of  Moline,  82  Fed.  592;  E.  A. 
Chatfield  Co.  v.  City  of  New  Haven,  110  Fed.  788. 

Such  grant  of  power  is  clearly  distinguished  from  an  un- 
lawful grant  of  power,  in  that  Congress  itself  has  defined 
what  acts  shall  be  unlawful,  and  has  itself  prescribed  a  pen- 
alty for  unlawful  acts,  while  the  regulations  which  the  secre- 
tary of  the  interior  may  make  are  administrative  and  in 
execution  of,  but  not  in  conflict  with,  the  law  itself,  and  were 
**  specifically  authorized  thereby  and  in  effectuation  of  the 
legislation  which  created  the  offense.''  In  re  KoUock,  165 
U.  S.  526,  17  Sup.  Ct.  444,  41  L.  Ed.  813 ;  United  States  v. 
Eaton,  144  U.  S.  677,  12  Sup.  Ct.  764,  36  L.  Ed.  591 ;  Field 
V.  Clark,  143  U.  S.  649,  12  Sup.  Ct.  495,  36  L.  Ed.  294. 

The  principle  of  constitutional  law  forbidding  the  delega- 
tion of  legislative  power  was  never  intended  to  have  effect 
to  prevent  the  enactment  of  a  provision  that  a  use  or  license 
given  should  be  exercised  under  rules  and  regulations  to  be 
prescribed  by  the  proper  cabinet  officer  for  the  protection 
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of  the  property  of  the  government.  **It  would  be  impossible 
for  Congress  to  prescribe  every  detail  governing  the  adminis- 
tration and  management  of  every  department  of  the  govern- 
ment; and  if  it  were  possible  it  would  not  be  wise."  United 
States  V.  Williams,  6  Mont.  379,  12  Pac.  856. 

**  There  are  many  things  upon  which  wise  and  useful  legis- 
lation must  depend  which  cannot  be  known  to  the  lawmaking 
power,  and  must,  therefore,  be  subject  to  inquiry  and  deter- 
mination outside  of  the  halls  of  legislation."  Locke's  Appeal, 
72  Pa.  St.  491,  13  Am.  Rep.  716. 

These  principles  are  applied  to  sustain  the  delegation  to 
railroad  commissioners  of  the  power  to  determine  freight  and 
passenger  tariffs  and  to  determine  what  improvements  and 
additions  to  the  rolling  stock,  station-houses,  and  terminal 
facilities  of  railroads  are  reasonable  and  expedient.  Penal 
statutes  supporting  such  delegated  powers  are  sustained. 
Railroad  Commissioners'  Cases,  116  U.  S.  307,  6  Sup.  Ct.  334, 
348,  349-1191,  29  L.  Ed.  636;  Reagan  v.  Farmers'  Loan  and 
Trust  Co,,  154  U.  S.  362,  14  Sup.  Ct.  1047,  38  L.  Ed.  1015; 
Tilley  v.  Savannah  etc.  Ry.  Co,,  5  Fed.  641,  4  Woods,  427; 
People  V.  Delaware  etc.  Canal  Co,,  32  App.  Div.  120,  52 
N.  Y.  Supp.  850;  Chicago  and  N.  W,  %.  Co,  v.  Dey,  35  Fed. 
866,  1  L.  R.  A.  744. 

KENT,  C.  J.— On  the  twenty-fifth  day  of  March,  1902, 
in  the  district  court  of  the  fourth  judicial  district  of  Arizona, 
a  grand  jury  of  the  United  States  presented  an  indictraeat- 
against  the  appellant,  charging  him  with  the  crime  of  *  *  pastur- 
ing sheep  on  the  public  lands  in  a  forest  reservation.''  To 
this  indictment  the  defendant  filed  a  geneTal  denmjpfir,  which 
was  by  the  court  overruled,  and  a  plea  of  not  guilty 
entered.  A  verdict  of  guilty  was  found  by  the  jury  upon 
the  trial,  and  judgment  was  entered  imposing  jbl  fine  upon 
appellant.  The  appellant  filed  his  motion  for  new  trial  and 
motion  in  arrest  of  judgment,  each  of  which  was  by  the 
court  overruled.  To  all  of  said  rulings  appellant  excepted, 
and  has  perfected  and  duly  prosecuted  his  appeal  to  this 
court. 

By  the  act  of  June  4,  1897,  (30  Stats.  33,  [U.  S.  Comp. 
Stats.  1901,  p.  1540],)  Congress  provided  that:  **The  secre- 
tary of  the  interior  shall  make  provisions  for  the  protection 
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against  destruction  by  fire  and  depredations  upon  the  public 
forests  and  forest  reservations  which  may  have  been  set  aside, 
or  which  may  be  hereafter  set  aside,  under  the  said  act  of 
March  third,  eio^hteen  hundred  and  ninety-one  [26  Stats.  1103 ; 
U.  S.  Comp.  Stats.  1901,  p.  1537],  and  which  may  be  contin- 
ued ;  and  he  may  make  such  rules  and  regulations  and  establish 
such  service  as  will  insure  the  objects  of  such  reservation, 
namely,  to  regulate  their  occupancy  and  use  and  to  preserve 
the  forests  thereon  from  destruction;  and  any  violation  of 
the  provisions  of  this  act  or  such  rules  and  regulations  shall 
be  punished  as  is  provided  for  in  the  act  of  June  fourth, 
eighteen  hundred  and  eighty-eight,  amending  section  fifty- 
three  hundred  and  eighty-eight  of  the  Revised  Statutes  of 
the  United  States  [25  Stats.  166;  U.  S.  Comp.  Stats.  1901, 
p.  3649].  .  .  .  Nothing  herein  shall  be  construed  as  prohibit- 
ing the  egress  or  ingress  of  actual  settlers  residing  within 
the  same  to  and  from  their  property  or  homes;  and  such 
wagon  roads  and  other  improvements  may  be  constructed 
thereon  as  may  be  necessary  to  reach  their  homes  and  to 
utilize  their  property  under  such  rules  and  regulations  as 
may  be  prescribed  by  the  secretary  of  the  interior.  Nor  shall 
anything  herein  prohibit  any  person  from  entering  upon  such 
forest  reservations  for  all  proper  and  lawful  purposes,  includ- 
ing that  of  prospecting,  locating  and  developing  the  mineral 
resources  thereof:  Provided,  that  such  persons  comply  with 
the  rules  and  regulations  covering  such  forest  reservation.*' 
Under  this  authority  the  secretary  of  the  interior  promul- 
gated certain  rules  and  regulations,  among  which  was  one 
prohibiting  the  pasturing  of  sheep  on  the  public  lands  in  a 
forest  reservation,  except  by  his  express  permission,  in  the 
manner  in  such  rule  and  regulation  provided.  Under  this 
act  and  upon  this  prohibition  this  indictment  and  prosecution 
were  founded. 

The  question  raised  by  this  appeal  is  whether  the  provision 
of  the  statute  above  quoted  is  an  unconstitutionaldelegaition 
of  legislative  power  to  the  secretary  of  the  Interior  in  so  far 
as  it  ftuthorizes  him  by  rule  or  regulation  to  specify  acts  the 
performance  of  which  shall  constitute  crime.  It  is,  of  course, 
a  well-settled  principle  of  constitutional  law  that  the  law- 
making power  cannot  delegate  to  the  executive  the  power 
to  make  laws;  that  Congress  cannot  delegate  to  any  of  the 
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executive  departments  of  the  government  its  legislative  power. 
The  question  to  be  considered  here  is  whether  this  act  does 
transfer  to  the  secretary  of  the  interior  legislative  power. 
To  ascertain  this  the  rule  laid  down  by  the  supreme  court  of 
Ohio,  and  afl&rmed  and  approved  by  the  supreme  court  of 
the  United  States,  must  be  applied.  It  is  stated  as  follows: 
"The  true  distinction  is  between  the  delegation  of  power  to 
make  the  law,  which  necessarily  involves  a  discretion  as  to 
what  it  shall  be,  and  conferring  authority  or  discretion  as  to 
its  execution,  to  be  exercised  under  and  in  pursuance  of  the 
law.  The  first  cannot  be  done;  to  the  latter  no  valid  ob- 
jection can  be  made.''  Cincinnati^  Wilmington  etc.  R.  B. 
V.  Commissioners,  1  Ohio  St.  88;  Field  v.  Clark,  143  U.  S. 
649,  12  Sup.  Ct.  495,  36  L.  Ed.  294.  Is  this,  then,  a  delegar 
tion  of  authority  to  make  the  law,  or  a  delegation  of  au- 
thority and  discretion  in  carrying  out  the  law?  In  the 
case  of  Field  v.  Clark,  supra,  the  act  of  October  1,  1890, 
(26  Stats.  567,)  was  construed.  That  act  permitted  the  free 
introduction  into  this  country  of  certain  articles,  and  pro- 
vided that  the  President  might,  by  proclamation,  suspend 
such  free  entry  when  the  country  producing  and  exporting 
such  articles  should  impose  duties  on  products  of  this  country 
which  the  President  should  deem  reciprocally  unequal  and 
unreasonable.  The  court  held  that  the  act  did  not  in  any 
real  sense  invest  the  President  with  the  power  of  legislation ; 
that  Congress  prescribed  in  advance  the  duties  to  be  levied, 
and  that  what  the  President  was  required  to  do  was  simply 
in  execution  of  the  act,  and  that  he  had  no  discretion  in  the 
matter  except  in  respect  to  the  declaration  of  the  suspension 
of  the  act.  The  opinion  of  the  court  upon  this  question  in 
that  case  was  not,  however,  concurred  in  by  the  chief  justice 
or  Mr.  Justice  Lamar,  it  being  their  opinion  that  the  acts 
to  be  performed  by  the  President  were,  in  effect,  a  transfer 
of  legislative  power  to  him. 

In  the  case  In  re  Kollock,  165  U.  S.  526,  17  Sup.  Ct.  444, 
41  L.  Ed.  813,  an  act  of  Congress  (24  Stats.  209  [U.  S.  Comp. 
Stats,  1901,  p.  2228]),  was  under  consideration,  which  im- 
posed a  revenue  tax  upon  oleomargarine,  prohibiting  its  sale 
in  other  than  unused  packages,  and  conferred  upon  the  com- 
missioner of  internal  revenue  the  duty  of  prescribing  the 
marks,  stamps,  and  brands  to  be  affixed  to  the  packages,  and 
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made  it  a  crime  to  sell  the  article  without  a  payment  of  the 
tax,  or  in  old  packages,  or  without  the  prescribed  marks  and 
stamps.  There  the  act  itself  fully  defined  the  criminal  offense, 
and  the  power  conferred  upon  the  commissioner  was  a  matter 
of  detail  of  administration.  The  court  held  the  act  valid,  and 
not  open  to  the  objection  that  it  was  unconstitutional  as  a 
delegation  of  legislative  power,  the  regulation  being  only 
supplemental  to  and  in  execution  of  the  law  itself. 

In  the  case  of  United  States  v.  Eaton,  144  U.  S.  677,  12 
Sup.  Ct.  764,  36  L.  Ed.  591,  the  defendant,  a  wholesale  dealer 
in  oleomargarine,  was  indicted  under  an  act  of  Congress 
regulating  the  manufacture,  sale,  etc.,  of  oleomargarine.  That 
act  contains  several  sections  forbidding  particular  acts,  and 
imposing  in  terms,  in  many  of  such  sections,  the  penalties  for 
violation  of  such  acts.  In  section  5  [U.  S.  Comp.  Stats.  1901, 
p.  2230],  among  other  things,  it  was  provided  that  every 
manufacturer  of  oleomarg^arine  should  keep  such  books  and 
render  such  returns  of  material  and  products  as  the  commis- 
sioner of  internal  revenue  might  require,  but  no  penalty  for 
a  violation  of  or  neglect  to  perform  such  acts  was  specifically 
contained  in  that  section.  There  was  no  provision  requiring 
such  acts  on  the  part  of  a  wholesale  dealer.  Section  18 
[U.  S.  Comp.  Stats.  1901,  p.  2234]  provided  that  if  any  manu- 
facturer of  oleomargarine  or  any  dealer  therein  should  omit 
or  neglect  to  do  any  of  the  things  required  by  law  to  be 
done  in  the  carrying  on  of  his  business  or  by  the  act  prohib- 
ited, if  there  be  no  specific  penalty  or  punishment  imposed  by 
any  other  section  of  the  act  for  the  neglect  or  omission,  he 
should  pay  a  certain  penalty.  Section  20  [U.  S.  Comp.  Stats. 
1901,  p.  2234],  provided  that  the  commissioner  might  make 
all  needful  regulations  for  the  carrying  into  effect  of  said  act. 
The  commissioner  issued  a  regulation  requiring  a  certain  book 
to  be  kept  by  wholesale  dealers  for  monthly  returns,  and 
upon  the  failure  of  the  defendant  to  keep  such  book  the 
indictment  was  based.  That  case  differed  from  the  one  at 
bar  in  that  there  was  no  requirement  for  the  wholesale  dealer 
to  do  the  acts  required  by  the  regulations  of  the  commissioner, 
and  no  penalty  for  the  infraction  thereof  was  provided,  the 
question  in  that  case  being  whether  the  wholesale  dealer  in 
oleomargarine  who  had  omitted  to  keep  the  book  prescribed 
by  the  regulation  made  under  authority  of  section  20  of  the 
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act  was  liable  to  the  penalty  prescribed  by  section  18  as 
having  omitted  or  failed  to  do  a  thing  **  required  by  law  in 
the  carrying  on  or  conducting  of  his  business,"  within  the 
meaning  of  section  18.  The  case  is  therefore  not  directly  in 
point,  but  the  reasons  given  by  the  court  in  sustaining  the 
demurrer  to  the  indictment  are  instructive,  and  we  think  ap- 
plicable to  the  question  here  involved ;  and  the  opinion  of  the 
court  was  quoted  approvingly  in  the  two  cases  which  we 
have  previously  referred  to.  Said  Mr.  Justice  Blatchford: 
**Much  more  does  this  principle  apply  to  a  case  where  it  is 
sought  substantially  to  prescribe  a  criminal  offense  by  the 
regulation  of  a  department.  It  is  a  principle  of  criminal  law 
that  an  offense  which  may  be  the  subject  of  criminal  procedure 
is  an  act  committed  or  omitted  *in  violation  of  a  public  law, 
either  forbidding  or  commanding  it.'  4  Am.  &  Eng.  Ency. 
of  Law,  642;  4  Blackstone's  Commentaries,  5.  It  would  be 
a  very  dangerous  principle  to  hold  that  a  thing  prescribed 
by  the  commissioner  of  internal  revenue  as  a  needful  regula- 
tion under  the  oleomargarine  act,  for  carrying  it  into  effect, 
could  be  considered  as  a  thing  *  required  by  law'  in  the  carry- 
ing on  or  conducting  of  the  business  of  a  wholesale  dealer 
in  oleomargarine,  in  such  manner  as  to  become  a  criminal 
offense  punishable  under  paragraph  18  of  the  act;  particu- 
larly when  the  same  act,  in  paragraph  5,  requires  a  manufac- 
turer of  the  article  to  keep  such  books  and  render  such  re- 
turns as  the  commissioner  of  internal  revenue,  with  the  ap- 
proval of  the  secretary  of  the  treasury,  may,  by  regulation, 
require,  and  does  not  impose,  in  that  section  or  elsewhere  in 
the  act,,  the  duty  of  keeping  such  books  and  rendering  such 
returns  upon  a  wholesale  dealer  in  the  article.  It  is  necessary 
that  a  sufficient  statutory  authority  should  exist  for  declaring 
any  act  or  omission  a  criminal  offense;  and  we  do  not  think 
that  the  statutory  authority  in  the  present  case  is  sufficient 
If  Congress  intended  to  make  it  an  offense  for  wholesale 
dealers  in  oleomargarine  to  omit  to  keep  books  and  render 
returns  as  required  by  the  regulations  to  be  made  by  the 
commissioner  of  internal  revenue,  it  would  have  done  so 
distinctly,  in  connection  with  an  enactment  such  as  that  above 
recited,  made  in  par.  41  of  the  act  of  October  1,  1890  [26 
Stats.  567].  Reo:ulations  prescribed  by  the  President  and  by 
the  heads  of  departments,  under  authority  granted  by  Con- 
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gress,  may  be  regulations  prescribed  by  law,  so  as  lawfully  to 
support  acts  done  under  them  and  in  accordance  with  them, 
and  may  thus  have,  in  a  proper  sense,  the  force  of  law ;  but 
it  does  not  follow  that  a  thing  required  by  them  is  a  thing 
so  required  by  law  as  to  make  the  neglect  to  do  the  thing  a 
criminal  offense  in  a  citizen,  where  a  statute  does  not  distinctly 
make  the  neglect  in  question  a  criminal  offense.*' 

In  the  case  of  Payne  v.  United  States,  30  Wash.  Law  Rep. 
791,  20  App.  Cas.  D.  C.  606,  the  court  of  appeals  of  the 
District  of  Columbia  has  recently  held  that  a  special  regulation 
of  the  postmaster-general  limiting  the  class  of  publications 
entitled  under  the  act  of  Congress  to  second-class  rates  was 
an  unauthorized  exercise  of  power,  the  discretion  to  be  exer- 
cised by  that  official  being,  in  the  opinion  of  the  court,  limited 
to  a  question  of  identification  merely  of  the  publications  in- 
cluded in  the  category  prescribed  by  Congress,  it  not  being 
competent  for  the  postal  department  t^i  impose  additional 
requirements  beyond  those  specified  in  the  statute. 

The  precise  question  presented  for  our  consideration  has 
been  passed  upon  in  the  federal  district  courts  in  the  southern 
district  of  California,  the  northern  district  of  California,  the 
district  of  Washington,  and  the  district  of  Utah;  demurrers 
to  similar  indictments  having  been  sustained  in  those  four 
cases.  In  the  case  of  United  States  v.  Dastervignes,  118  Fed. 
199,  Judge  Beatty,  sitting  in  the  circuit  court  for  the  northern 
district  of  California,  held  the  regulation  in  question  to  be 
valid,  and  not  a  delegation  to  the  secretary  of  a  legislative 
power.  It  is  to  be  noticed,  however,  that  that  case  was  a  bill 
on  the  part  of  the  government  for  an  injunction  restraining 
the  defendants  from  pasturing  their  sheep  on  a  reservation; 
and,  while  the  learned  judge  in  his  opinion  considers  that  a 
violation  of  the  regulation  would  subject  a  defendant  to 
punishment,  the  precise  question  here  involved  was  not  before 
the  court  for  consideration,  and  it  is  conceived  that  in  a  civil 
action  by  the  government  for  the  protection  of  its  property 
rights  a  different  principle  and  different  questions  may  be 
involved  upon  which  the  decision  of  that  court  may  be  sus- 
tained, and  that  the  question  discussed  in  the  case  may  not 
have  been  necessarily  involved. 

We  think  the  fatal  defect  of  the  act,  so  far  as  the  question 
in  the  case  at  bar  is  concerned,  is  that  unlimited  power  is 
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given  thereby  to  the  secretary  of  the  interior  to  determine 
what  is  and  what  is  not  a  crime  under  tHe  act.  It  Is  left  to 
his  discretion  to  determine  the  acts^juC-OHMssiojis  which  shall 
render  all  persons  amenable  to  the  criminal  law.  The  act  does 
not  prohibit  the  grazing  of  sheep  on  forest  reserves,  and  there 
is  no  statute  which  prohibits  it.  Whether  or  not  in  all  cases 
the  authority  of  the  several  heads  of  the  departments  of  the 
federal  government  to  make  regulations  for  their  respective 
departments  is  limited  to  the  precise  and  literal  terms  of  the 
acts  of  Congress  applicable  thereto,  we  think  that,  in  so  far 
as  by  such  regulations  an  act  is  defined  to  be  a  cnjag  which 
is  not  so  defined  by  any  publiftjaw,  and  which,  Tfltrout  such 
regulation,  would  not  be  a  crTwi^,''  or  punishable  as  such,  it  is 
an  exercise  of  lawmaking  power,  vested  by  the  constitution, 
not  in  such  official,  but  in  Congress  alone,  and  as  such  is 
unconstitutional. 

It  is  strongly  urged  by  counsel  for  the  government  that  by 
setting  apart  this  portion  of  the  public  lands  as  a  forest 
reserve  it  is  no  longer  open  for  public  use;  that  any  implied 
license  for  grazing  that  may  have  existed  was  thereby  revoked, 
and  that  any  entry  upon  the  land  is  a  trespass,  except  as  it 
may  be  specifically  authorized  by  the  secretary;  that  the 
government  may  maintain  an  action  to  prevent  a  threatened 
trespass,  or  to  recover  damages  for  an  accomplished  trespass; 
that,  this  being  so,  and  inasmuch  as  a  civil  remedy  was  not 
a  sufficient  protection  for  such  forest  reservation.  Congress 
passed  the  act  in  question;  that  the  act  throughout  proceeds 
in  recognition  of  the  fact  that  no  person  has  a  lawful  right 
on  a  forest  reservation,  and  modifies  the  then  existing  law 
to  the  extent  that  certain  uses  of  the  forest  reservations  may  be 
had  subject  to  the  rules  and  regulations  prescribed  by  the 
secretary  of  the  interior,  and  further  provides  that  any  other 
use  or  an  infraction  of  those  rules  shall  be  punished  criminally 
as  provided  in  section  5388  of  the  Revised  Statutes;  that  the 
secretary  does  not  prohibit  the  use  of  the  forest  reserve,  for 
that  use  is  already  prohibited  by  the  creation  of  the  reserve; 
he  merely  declares  the  existing  law  in  that  respect  when  he 
prohibits  the  pasturing  of  sheep  in  the  forest  reserve;  and 
that,  as  the  act  itself  prescribes  that  a  violation  of  the  act 
or  of  such  rules  shall  be  punished,  any  use  of  the  reservation 
not  expressly  granted  by  the  secretary  is  a  violation  of  the 
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law,  and  comes  within  the  principle  that  the  niles  so 
promulgated  have  the  force  of  law,  so  that  persons  violating 
the  same  are  subject  to  criminal  prosecution ;  and  that  the  act 
is  not  a  delegation  of  legislation,  but  authorizes  merely  regula- 
tions whereby  the  law  may  be  carried  into  effect.  And  in 
addition  to  some  of  the  cases  we  have  referred  to  above,  and 
various  cases  of  timber  cutting,  we  are  cited  to  the  cases  of 
Umted  States  v.  Ormsbee  (D.  C),  74  Fed.  208,  and  United 
States  V.  Breen  (C.  C),  40  Fed.  403. 

In  the  case  of  United  States  v.  Ormsbee,  supra,  the  defend- 
ant was  indicted  for  violating  rules  prescribed  by  the  sec- 
retary of  war  in  relation  to  the  use  of  public  waters  and 
canals,  and  a  motion  to  quash  the  indictment  on  the  grounds 
here  urged  was  denied.  But  in  that  case  it  appears  that 
Congress  had  by  enactment  specifically  prohibited  any  use 
such  as  the  one  in  question,  **  unless  approved  and  authorized 
by  the  secretary  of  war,''  and  had  made  it  the  duty  of  the 
secretary  to  establish  rules  and  regulations  for  the  use,  and 
had  provided  that  any  infraction  of  such  rules  should  be  a 
misdemeanor,  punishable  as  in  the  act  provided.  The  distinc- 
tion between  that  case  and  the  one  at  bar  is  therefore  apparent, 
and  it  is  the  difference  between  the  rightful  and  wron<?ful 
exercise  of  the  legislative  function.  There  the  act  of  Congress 
made  any  use  illegal  excppt-^'^sjjitJiojjaalJ^  the  secretary 
by  his  rules,  and  made  any  infraction  of  the  rules  punishable. 
Here  the  act  merely  provides  that  the  secretary  may  make 
rules  for  the  use  of  the  reservation,  and  makes  any  infraction 
of  the  rules  punishable.  The  vital  element  is  lacking,  since 
the  act  does  not  prevent  the  use.  In  the  one  case,  the  use 
being  made  illegal  by  statute,  the  secretary's  power  is  an 
exercise  of  administrative  function;  in  the  other,  the  use  not 
being  made  illegal  by  statute,  the  secretary's  functions  are 
legislative,  if  an  infraction  of  his  rules  constitutes  a  crime. 
It  is  not  enough  that  the  government  may  have  the  ownership 
of  the  reserve,  and  that  its  unauthorized  use  for  sheep  grazing 
be  a  trespass.  There  being  no  offenses  against  the  govern- 
ment at  common  law,  special  statutory  enactment  making  the 
use  an  oft'ense  must  be  had  before  a  regulation  of  a  depart- 
ment officer  can  make  such  use  a  criminal  act;  and  such 
statutory  enactment  is  not  to  be  found  in  a  statute  which 
gives  such  official  the  right  to  make  regulations  for  use,  and 
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provides  for  a  punishment  for  the  infraction  thereof,  unless 
such  use,  except  as  allowed  by  the  regulations,  is  in  terms 
prohibited. 

In  the  case  of  United  States  v.  Breen  (C.  C),  40  Fed.  402, 
by  act  Aug.  11,  1888  (25  Stat.  424),  the  secretary  of  war  was 
authorized  to  make  such  regulations  as  should  seem  to  him 
necessary  to  prevent  any  obstruction  or  injury  to  a  certain 
channel  in  the  Mississippi  River,  and  the  act  provided  that 
any  violation  of  the  regulation  so  made  should  be  punished 
as  therein  provided.  This  was  an  act  of  a  local  nature,  and 
the  secretary's  authority  was  clearly  limited  to  promulgating 
regulations  to  carry  into  effect  the  prevention  of  the  acts 
prohibited;  and  the  court  held  that  a  regulation  limiting  the 
speed  of  vessels  was  valid,  and  upheld  an  indictment  founded 
thereon. 

The  distinction  between  these  cases  and  the  case  at  bar  is 
the  distinction  in  a  case  often  cited  upon  questions  of  this 
character, — Locke's  Appeal,  72  Pa.  491,  13  Am.  Rep.  716. 
**The  legislature  cannot  delegate  its  power  to  make  the  law, 
but  it  can  make  a  law  to  delegate  a  power  to  determine  some 
fact  or  state  of  things  upon  which  the  law  makes  or  intends 
to  make  its  own  action  depend."  The  same  distinction  is  to 
be  found  in  the  cases  arising  under  the  statute  relating  to 
the  cutting  of  timber  on  the  public  domain,  so  often  before 
the  courts  in  this  part  of  the  country.  The  use  is  specifically 
allowed  by  the  act;  the  regulation  of  use  merely  is  given  to 
the  department;  hence,  as  was  said  in  United  States  v.  Will- 
iams, 6  Mont.  379,  12  Pac.  856,  **The  making  of  rules  and 
regulations  for  the  protection  of  timber  ...  on  the  public 
lands  does  not  trench  upon  the  domain  of  the  legislative  de- 
partment of  the  government.''  It  is  to  be  noted,  further, 
that  in  the  act  under  consideration  not  only  is  there  no  direct 
prohibition  of  use  of  the  reservations,  but  their  use  for  all 
proper  and  lawful  purposes  is  specifically  granted,  subject 
only  to  the  regulations  of  the  secretary  covering  such  reserva- 
tion. It  may  be  that  Congress  intended  by  this  act  to  allow 
the  secretary,  in  his  discretion,  to  exercise  such  latitude  by 
his  regulations  as  to  say  that  this  or  that  man,  in  his  discretion, 
should  or  should  not  pasture  his  sheep  on  the  reservation, 
on  the  theory  that  such  regulation,  far-reaching  though  it 
might  be  in  its  effect,  was  within  the  general  purpose  of  the 
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act  in  relation  to  the  use  and  occupation  of  the  reservation. 
Be  this  as  it  may,  we  do  not  think  Congress  may  lawfully 
delegate  its  power  so  as  to  authorize  the  secretary  to  so  specify 
by  such  regulation  acts  which  shall  constitute  ^^jm^  or  that 
an  indictment  founded  thereon  can  be  sustained.  This  we 
believe  to  be  the  principle  to  be  deduced  from  the  cases  in 
the  supreme  court  of  the  United  States  to  which  we  have 
referred. 

The  demurrer  to  the  indictment  should  have  been  sustained, 
and  the  judgment  is  therefore  reversed  and  the  case  remanded 
to  the  district  court,  with  directions  to  enter  judgment  for 
the  defendant. 

Davis,  J.,  and  Doan,  J.,  concur. 


[Criminal  No.  169.    Filed  March  20,  1903.] 
[71  Pac.  938.] 

ALLEN   McLANE   et  al.,   Defendants  and   Appellants,   v. 
TERRITORY  OF  ARIZONA,  Plaintiff  and  Respondent. 

1.  Chimin  AL  Law — ^Larceny — Degrees — Jury — ^Verdict— Must  Specify 
Degree— Rev.  Stats.  Ariz.  1901,  Pen.  Code,  Secs.  443,  444,  445, 
972,  974,  Construed. — Section  443,  supra,  divides  larceny  into  two 
degrees,  and  sections  444  and  445,  supra,  define  each.  Section  972 
of  the  Penal  Code,  supra,  provides  that  ''Whenever  a  crime  is  dis- 
tinguished into  degrees,  the  jury,  if  they  convict  the  defendant, 
must  find  the  degree  of  the  crime  of  which  he  is  guilty."  Section 
974,  supra,  provides  that  **The  jury  may  find  the  defendant  guilty 
of  any  offense,  the  commission  of  which  is  necessarily  included  in 
that  with  which  he  is  charged  or  of  an  attempt  to  commit  the 
offeuse."  Defendant  was  tried  under  an  indictment  charging  him 
with  the  crime  of  grand  larceny,  in  the  taking  of  property  in  value 
in  excess  of  fifty  dollars.  The  jury  brought  in  a  verdict  of  ''guilty 
as  charged  in  the  indictment."  Held,  that  a  judgment  based  on 
said  verdict  was  unwarranted,  as,  under  statute  supra,  the  jury  must 
by  their  verdict  find  the  degree  of  the  crime,  where  the  crime  is 
divided  into  degrees. 
Davis,  J.,  dissenting. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Pinal. 
P.  M.  Doan,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 
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Edwards  &  McFarland,  and  W.  H.  GriflSn,  for  Appellants. 

In  this  case  contrary  to  the  imperative  requirement  of  the 
statute  the  jury  found  a  general  verdict  of  guilty.  The  jury 
having  failed  to  find  the  degree  of  crime  of  which  the  appel- 
lants were  guilty,  the  verdict  was  too  indefinite  and  uncertain 
to  authorize  the  court  to.  pronounce  judgment  thereon.  People 
V.  Marquis,  15  Cal.  38 ;  People  v.  Campbell,  40  Cal.  129 ; 
State  V.  Rover,  10  Nev.  388,  21  Am.  Rep.  745;  People  v. 
Travers,  73  Cal.  580,  15  Pac.  293;  People  v.  O'Neil,  78  Cal. 
388,  20  Pac.  705;  People  v.  Ba7inister  (Cal.),  34  Pac.  710; 
People  V.  Cornwall  (Cal.),  35  Pac.  566,  State  v.  Treadwell, 
54  Kan.  513,  38  Pac.  813;  State  v.  Scarlett,  57  Kan.  252,  45 
Pac.  602;  Hogan  v.  State,  30  Wis.  428,  11  Am.  Rep.  575; 
Allen  V.  State,  85  Wis.  22,  54  N.  W.  999 ;  Colbath  v.  State, 
2  Tex.  App.  391;  Brown  v.  State,  3  Tex.  App.  295;  Johnson 
V.  State,  30  Tex.  App.  419,  28  Am.  St.  Rep.  930,  17  S.  W. 
1070;  Hays  v.  State,  33  Tex.  Cr.  R^p.  546,  28  S.  W.  203; 
Cohia  V.  State,  16  Ala.  781;  Robertson  v.  State,  42  Ala.  509; 
McOee  v.  State,  8  Mo.  495;  Dick  v.  State,  3  Ohio  St.  89;  Parks 
V.  State,  3  Ohio  St.  101. 

E.  W.  Wells,  Attorney-General,  for  Respondent. 

No  particular  form  of  verdict  is  required.  The  verdict  is 
"Guilty  as  charged.'' 

If  the  jury  find  the  defendants  guilty  of  an  offense  of  an 
inferior  degree  to  that  charged,  the  verdict  must  specify  it, 
but  if  the  verdict  was  intended  to  be  guilty  of  the  degree 
charged,  there  would  be  no  necessity  for  specifying  it.  St. 
Clair  V.  United  States,  154  U.  S.  134,  14  Sup.  Ct.  1002,  38  L. 
Ed.  936;  Pointer  v.  United  States,  151  U.  S.  396,  14  Sup.  Ct. 
410,  38  L.  Ed.  208;  Craemer  v.  State  of  Washington,  168 
U.  S.  124,  18  Sup.  Ct.  1,  42  L.  Ed.  407. 

KENT,  C.  J. — The  indictment  under  which  the  defendants 
were  convicted  charged  them  with  the  crime  of  grand  larceny, 
in  stealing  four  head  of  cattle,  of  the  aggregate  value  of  sixty 
dollars.  The  jury,  by  their  verdict,  found  the  defendants 
**  guilty  as  charged  in  the  indictment,  and  ask  mercy  of  the 
court." 

The  Penal  Code  of  Arizona  contains  the  following  pro- 
vision : — 
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**Sec.  443.  Larceny  is  divided  into  two  degrees,  the  first  of 
which  is  termed  grand  larceny ;  the  second,  petit  larceny. 

**Sec.  444.  Grand  larceny  is  larceny  committed  in  either 
of  the  following  cases:  (1)  When  the  property  taken  is  of 
value  exceeding  fifty  dollars.  (2)  When  the  property  is  taken 
from  the  person  of  another. 
**Sec.  445.  Larceny  in  other  cases  is  petit  larceny." 
Section  972  of  the  Penal  Code  provides:  ''Whenever  a  crime 
is  distinguished  into  degrees,  the  jury,  if  they  convict  the 
defendant,  must  find  the  degree  of  the  crime  of  which  he  is 
guilty.*'  Section  974  provides:  **The  jury  may  find  the  de- 
fendant guilty  of  any  offense  the  commission  of  which  is 
necessarily  included  in  that  with  which  he  is  charged,  or  of 
an  attempt  to  commit  the  offense.*' 

Under  these  provisions  of  the*  code,  the  appellants  urge 
that  the  verdict  of  the  jury  is  contrary  to  law,  in  that  it  did 
not  find  the  degree  of  the  crime  of  which  the  defendants 
were  guilty.     The  indictment  specifically  charges  the  defend- 
ants with  the  crime  of  grand  larceny,  and  sets  forth  the  taking 
of  property  of  value  in  excess  of  the  sum  of  fifty  dollars. 
The   defendants  being  so   charged   in  the   indictment,   and 
charged  with  facts  which  constitute  grand  larceny  under  the 
code,  the  question  is  whether  a  verdict  of  the  jury  of  **  guilty 
as  charged  in  the  indictment"  is  a  verdict  which  finds  the 
degree  of  the  crime  of  which  they  are  guilty,  within  the 
meaning  of  the  statute.    We  think,  under  the  statute,  the 
jury  must  by  their  verdict  find  the  degree  of  the  crime,  where 
the  crime  is  divided  into  degrees,  and  that  in  the  absence  of 
such  finding  the  judgment  of  the  court  based  thereon  is  not 
warranted.     The  law  contemplates  that  the  jury  shall  decide 
upon  the  degree,  and  that  they  shall  unequivocally  so  express 
themselves  in  their  verdict.     It  is  not  sujficient  to  say  that 
the  indictment  specifies  the  degree  of  crime,  and  that  by 
reference  to  it  the  court  can  ascertain  the  degree  which  the 
jury  found;  nor  can  it  be  assumed,  in  spite  of  the  clear 
instructions  of  the  court  on  that  point,  that  the  jury  did  pass 
upon  the  value  of  the  property  taken,  or  take  into  considera- 
tion the  language  of  the  indictment.     The  intent  and  purpose 
of  the  act  is  to  require  the  jury  to  pass  upon  the  degree  of  the 
crime,  and  to  register  their  action  definitely  in  their  verdict, 
and  not  leave  it  to  be  inferred,  from  reference  to  the  indict- 
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ment  or  any  other  proceeding  in  the  case,  what  their  action 
in  that  respect  was,  and  in  the  absence  of  such  finding  in 
their  verdict  the  verdict  is  fatally  defective. 

The  supreme  court  of  Pennsylvania  has  expressed  views 
contrary  to  this,  and  has  held,  in  effect,  that  where  an  indict- 
ment charges  the  specific  facts  which,  under  a  statute,  con- 
stitute a  crime  in  the  first  degree,  a  verdict  of  guilty  as  charged 
in  the  indictment  does,  iii  the  language  of  the  Pennsylvania 
statute,  *' ascertain"  the  crime  to  be  in  the  first  degree,  be- 
cause *'the  indictment  is  thus  referred  to  as  forming  a  part 
of  the  verdict,  and  the  latter  thus  ascertains  the  facts  which, 
in  judgment  of  law,  amount  to  murder  in  the  first  degree." 
Johnson  v.  Commonwealth,  24  Pa.  389;  White  v.  Common- 
wealth, 6  Bin.  179,  6  Am.  Dec.  443;  Commonwealth  v.  Earle, 
1  Whart..525.  We  do  not  think  that  this  rule  is  sound,  or 
that  the  indictment  by  such  reference  by  the  jury  under  such 
a  statute  as  is  in  question  here  can  be  made  to  form  a  part  of 
the  verdict,  so  that  by  an  examination  of  it  the  intent  of  the 
jury  as  to  the  degree  of  the  crime  can  be  ascertained.  It 
would  often  lead  to  much  doubt  and  uncertainty,  where  there 
is  a  close  question  as  to  whether  the  indictment  specifically 
charges  the  degree  of  the  crime,  or  the  facts  constituting 
the  degree.  It  is  contrary  to  the  plain  language  and  spirit 
of  the  act,  and  is  opposed  to  a  long  line  of  decisions  of  the 
courts  of  other  states  having  similar  statutes.  In  the  case 
of  People  V.  Campbell,  40  Cal.  129,  this  question  came  before 
the  court  on  an  indictment  charging  murder  in  the  first 
degree.  The  jury  brought  in  a  verdict  of  **  guilty  of  the 
crime  charged  in  the  indictment."  The  defendant  moved  in 
arrest  of  judgment  on  the  ground  that  the  verdict  was  in- 
sufiicient,  on  account  of  its  omission  to  specify  the  degree  of 
murder.  The  court  held  the  objection  well  taken,  saying: 
** After  defining  the  distinction  between  murder  in  the  first 
and  second  degrees,  the  section  proceeds  to  enact  that,  in  all 
prosecutions  for  murder,  if  the  jury  shall  find  the  defendant 
guilty,  the  verdict  shall  specify  the  degree  of  murder.  This 
injunction  of  the  statute  is  not  limited  to  any  particular  class 
of  prosecutions  for  murder.  On  the  contrary,  it  is  made 
obligatory  on  all  juries  'before  whom  any  person  indicted 
for  murder  shall  be  tried.*  It  establishes  a  rule  to  which 
there  is  to  be  no  exception,  and  the  courts  have  no  authority 
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to  create  an  exception  when  the  statute  makes  none.  We  have 
no  right  to  disregard  a  positive  requirement  of  the  statute, 
as  it  is  not  our  province  to  make  laws,  but  to  expound  them. 
.  .  .  The  provision  of  the  statute  is  that  *the  jury  shall 
designate  by  their  verdict  whether  it  be  murder  of  the  first 
or  second  degree.'  The  word  'designate,*  as  here  employed, 
does  not  imply  that  it  will  be  sufficient  for  the  jury  to  intimate 
or  give  some  vague  hint  as  to  the  degree  of  murder  of  which 
the  defendant  is  found  guilty;  but  it  is  equivalent  to  the 
words  'express'  or  *  declare,'  and  it  was  evidently  intended 
that  the  jury  should  expressly  state  the  degree  of  murder  in 
the  verdict,  so  that  nothing  should  be  left  to  implication  on 
that  point.  If  it  be  sufficient  for  the  verdict  to  'designate' 
the  degree  of  the  crime  only  by  reference  to  the  indictment, 
it  would  be  equally  good  in  such  a  case  simply  to  find  the 
defendant  guilty,  without  any  express  reference  to  the  indict- 
ment. .  .  .  But  this  construction  would  annul  the  very  letter 
of  the  statute,  which,  as  we  have  seen,  requires  the  jury  to 
'designate,'  or,  in  other  words,  to  express  or  declare  by  their 
verdict,  the  degree  of  the  crime.  However  absurd  it  may, 
at  the  first  blush,  appear  to  be  to  require  the  jury  to  designate 
the  degree  of  the  crime,  when  it  appears  on  the  face  of  the 
indictment  that  the  offense  charged  has  but  one  degree,  there 
are  plausible,  and  perhaps  very  sound,  reasons  for  this  require- 
ment." In  the  case  of  Nevada  v.  Rover,  10  Nev.  388,  21  Am. 
Rep.  745,  this  same  question  arose  upon  an  indictment  similarly 
charging  murder  in  the  first  degree;  the  verdict  being,  "Guilty 
as  charged."  The  court  held  the  indictment  fatally  defective. 
So  in  the  case  of  State  v.  Moran,  7  Iowa,  236,  the  court  held 
such  a  verdict  insufficient,  saying:  "It  is  said,  however,  that 
the  indictment  charges  the  crime  of  murder  in  the  first 
degree,  and  that  when  the  jury,  by  their  verdict,  found  the 
defendant  guilty  as  charged  in  the  indictment,  they  did,  in 
legal  effect,  ascertain  that  he  was  guilty  in  the  degree  charged. 
This  argument,  however,  leaves  it  to  the  court  to  deduce  the 
intention  of  the  jury  from  a  verdict  general  in  its  language, 
whereas  the  law  requires  that  the  jury  shall  find  specifically 
the  fact,  whether  guilt  is  of  the  first  or  second  degree.  In 
the  case  of  State  v.  Treadwell,  54  Kan.  513,  38  Pac.  813, 
where  the  information  charged  burglary  in  the  first  degree, 
and   the   verdict   found   the   defendant   guilty   as   charged, 
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without  specifying  the  degree,  the  supreme  court  of  Kansas 
said:   **It  is  well  settled  in  this  state  that  a  verdict  in  such 
a  case,  though  not  absolutely  void,  is  so  defective  that  no 
sentence  can  be  legally  entered  thereon.*'    To  the  same  gen- 
eral effect  are  the  following  decisions:    Hays  v.  State,  33 
Tex.  Cr.  Rep.  546,  28  S.  W.  203;  McGee  v.  State,  8  Mo. 
495;  People  v.  O'Neil,  78  Cal.   388,  20  Pac.  705;  People 
V.    Bamnister,    (Cal.),    34    Pac.    710;    People    v.    Cornwell, 
(Cal.),   35  Pac.   566;   State  v.   Scarlett,  57   Kan.   252,   45 
Pac.  602;  Hogan  v.  State,  30  Wis.  428,  11  Am.  Rep.  575; 
Colbath  V.  State,  2  Tex.  App.  391;  Brown  v.  State,  3  Tex. 
App.  295;  Cobia  v.  State,  16  Ala.  781;  Dick  v.  State,  3  Ohio 
St.  89;  People  v.  Travers,  73  Cal.  580,  15  Pac.  293.     In 
California,  following  the  case  of  People  v.  Whitely,  64  Cal. 
211,  27  Pac.  1104,  the  supreme  court,  in  a  case  nearly  identical 
with  the  one  at  bar,  adopted  a  different  rule  in  regard  to  an 
information  charging  grand  larceny,  from  the  rule  laid  down 
in  the  cases  of  People  v.  Campbell,  supra,  and  People  v.  Ban- 
nister, supra,  where  the  charge  was  in  the  one  case  murder, 
and  in  the  other  burglary.    The  court  says  {People  v.  Price, 
67  Cal.  350,  7  Pac.  745) :  **The  only  question  in  the  case  is 
whether  the  crime  with  which  the  defendant  was  charged, 
and  of  which  he  was  convicted,  is  distinguished  into  degrees. 
If  it  is,  the  verdict  of  the  jury  is  clearly  imperfect  and  bad 
under  the  foregoing  section  of  the  Penal  Code  [section  1157]. 
By  section  486  of  the  Penal  Code  larceny  is  divided  into  two 
degrees,  the  first  of  which  is  termed  *  grand  larceny,'  the 
second  *  petit  larceny';  and  by  section  487  grand  larceny  is 
committed  in  either  of  the  following  cases:  *(1)  When  the 
property  taken  is  of  a  value  exceeding  fifty  dollars;    (2) 
when  the  property  is  taken  from  the  person  of  another;  (3) 
when  the  property  taken  is  a  horse,  mare,  gelding,  cow,  steer, 
bull,  calf,  mule,  jack,  goat,  sheep,  or  hog.     Sec.  488.  Larceny 
in  other  cases  is  petit  larceny.'     In  the  case  we  are  now  con- 
sidering the  defendant  was  charged  with  the  crime  of  grand 
larceny,  inasmuch  as  he  was  accused  of  stealing  money  from 
the  person  of  another.    It  will  be  observed  that  the  defendant 
was  charged  in  the  information  with  the  crime  of  grand 
larceny,  and  it  was  further  charged  that  the  stolen  goods 
were  taken  from  the  persoiif  of  another.    Now,  there  is,  under 
the  law,  but  one  degree  of  grand  larceny — ^when  the  property 
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stolen  is  of  the  value  of  $50  or  $50,000 — and  every  larceny 
committed  by  taking  from  the  person  of  another  is,  in  its 
degree,  grand  larceny.     So  that,  in  either  aspect  of  the  case, 
the  charge  against  the  defendant  was  the  crime  of  grand 
larceny,  which,  as  already  remarked,  is  without  degrees,  and 
the  verdict  of  the  jury  finding  the  defendant  guilty  was 
'Guilty  as  charged';  that  is  to  say,  guilty  of  grand  larceny. 
In  the  case  of  People  v.  Whiiely,  64  Cal.  211,  27  Pac.  1104, 
in  which  the  defendant  was  charged  with  the  crime  of  grand 
larceny,  the  verdict  was,  'Guilty  as  charged,'  and  it  was  held 
sufiScient.     In  our  opinion,  the  same  rule  is  justly  applicable 
to  the  case  now  before  us.     There  is  nothing  doubtful  or  un- 
certain in  the  verdict."    We  cannot  assent  to  the  reasoning 
of  the  California  court.     On  an  indictment  for  grand  larceny, 
if  the  facts  warrant  it,  there  may  be  a  conviction  for  petit 
larceny.     1  Bishop's  New  Criminal  Law,  par.  799.     The  Cali- 
fornia code,  as  well  as  our  code,  has  divided  larceny  into 
two  degrees.     It  has  not  labeled  them  **  larceny  in  the  first 
degree"  and  **larceny  in  the  second  degree,"  as  in  the  case 
of  murder,  burglary,  arson,  and  other  crimes.     It  calls  the 
degrees  ** grand"  and  ** petit,"  but  this  is  a  mere  distinction 
in  name,  and  not  in  kind.     The  degrees  are  there  as  much 
as  if  they  were  called  ** first"  and  ''second."     It  is  as  specious 
to  say  that  because  there  is  but  one  degree  of  grand  larceny, 
or  no  degrees,  no  finding  of  the  degree  is  necessary,  as  it 
would  be  so  to  hold  if  grand  larceny  were  termed  "larceny 
in  the  first  degree,"  or  so  to  hold  in  the  case  of  murder  or 
burglary  in  the  first  degree.     It  is  the  same  as  saying  there 
are  no  degrees  to  murder  or  burglary  in  the  first  degree; 
hence  no  finding  is  required.     If,  as  the  supreme  court  of 
California  has  said,  and,  as  we  believe,  correctly,  a  verdict 
based  on  an  indictment  charging  murder  in  the  first  degree, 
or  a  verdict  based  on  an  indictment  charging  burglary  in 
the  first  degree,  is  defective,  under  the  statute,  if  it  does  not 
specify  the  degree,  a  similar  verdict  based  on  an  indictment 
charging  the  first  degree  of  larceny  must  also  be  defective; 
and  this  is  true  whether  in  such  degree  the  crime  is  termed 
"larceny  in  the  first  degree"  or  "grand  larceny."     There 
can  be  no  distinction  in  principle  between  the  cases. 

We  think  the  statute  required  that  the  jury  should  have 
found  in  their  verdict  the  degree  of  the  crime;  and  because 
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of  their  failure  so  to  find  the  judgment  will  be  reversed  and 
the  ease  remanded  to  the  district  court  for  a  new  trial. 

Sloan,  J.,  concurs. 

DAVIS,  J.,  dissenting. — I  do  not  concur  in  the  conclusion 
reached  by  a  majority  of  the  court  in  this  case.  While 
larceny  is  divided  into  two  degrees,  the  crime  distinctly 
charged  against  the  defendants  by  this  indictment  was  that 
of  grand  larceny.  The  degree  was  specified  in  the  indictment, 
and  the  verdict,  ''Guilty  as  charged  in  the  indictment,"  was 
a  clear  and  unequivocal  aflBrmation  of  the  truth  of  every 
material  allegation  of  the  indictment,  and  a  finding  that  the 
defendants  were  guilty  of  grand  larceny.  They  were 
not  charged  with  petit  larceny,  for  the  value  of  the 
property  taken  was  alleged  to  be  sixty  dollars.  It  is  true 
that  under  the  indictment  there  could  have  been  a  conviction 
of  petit  larceny  if  the  remaining  allegations  had  been  proven, 
and  the  evidence  had  failed  to  show  that  the  property  was  of 
a  value  exceeding  fifty  dollars;  but  this  is  because  of  the 
provision  of  the  statute  which  permits  the  jury  to  **find  the 
defendant  guilty  of  any  offense  the  commission  of  which 
is  necessarily  included  in  that  with  which  he  is  charged." 
A  conviction  of  the  lesser  offense,  however,  would  have  re- 
quired a  different  form  of  verdict  from  that  which  was 
returned.  The  crime  of  grand  larceny  consists  of  a  certain 
number  of  indispensable  elements.  Without  them  all,  it  does 
not  exist.  With  them  all,  charged  in  the  indictment,  and 
found  to  be  true  **as  charged,''  there  can  be  no  doubt  as 
to  the  meaning  of  the  verdict.  It  is  a  plain  and  unambiguous 
finding  of  the  ** degree  of  the  crime"  of  which  they  have 
found  the  defendants  guilty,  and  I  do  not  think  the  statute 
demands  more  than  this.  The  intention  of  the  jury  is  clear, 
the  defendants  are  not  prejudiced,  and  the  court  is  able  to 
pronounce  judgment  upon  the  verdict,  even  though  a  refer- 
ence to  the  indictment  is  required,  as  in  most  criminal  cases. 
I  know  that  there  are  authorities  to  support  the  view  which 
the  majority  of  the  court  have  taken.  These  adjudications 
began  about  the  time  that  murder  was  distinguished  into 
degrees.  Some  of  the  statutes  upon  which  these  decisions 
are   based — generally  murder  statutes — require,  in  varying 
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terms,  that  the  jury  "shall  ascertain  in  their  verdict  the 
degree/'  ** shall  designate  by  their  verdict  the  degree/'  **the 
verdict  shall  specify  the  degree/'  etc.  Our  own  statute 
merely  requires  that  the  jury  **must  find  the  degree  of  the 
crime."  They  have  so  found  in  this  case,  and  it  seems  to  me 
that  the  reversal  of  the  judgment  is  rested  upon  a  refinement 
of  technicality. 


[Civil  No.  806.    Filed  March  20,  1903.] 
[71  Pac.  961.] 

R.  H.  BURMISTER  &  SONS  COMPANY,  a  Corporation, 
Plaintiff  and  Appellant,  v.  THE  EMPIRE  GOLD  MIN- 
ING AND  MILLING  COMPANY,  a  Corporation,  De- 
fendant and  Appellee. 

1.  CJouBTS — ^Jurisdiction — Amount  in   Controversy. — ^Where  in   good 

faith  suit  was  commenced  for  an  amount  within  the  jurisdiction  of 
the  oourt,  and  at  defendant's  instance  allegations  were  stricken 
from  the  complaint,  thereby  reducing  the  amount  in  controversy 
to  a  sum  less  than  the  statutory  amount,  it  was  error  for  the  court 
to  dismiss  the  action  on  the  ground  that  the  amount  in  contro- 
versy was  below  the  jurisdictional  limit. 

2.  Written   Instrument  —  Construction  —  Parol   Evidence  —  When 

Proper  in  Aid  of. — ^While  it  is  elementary  that  the  terms  of  a 
written  instrument  cannot  be  varied  by  oral  proof  regarding  the 
same  or  the  intent  of  the  parties,  and  it  is  the  province  of  the 
court  to  construe  such  instrument  without  further  proof,  where 
there  is  no  doubt  as  to  the  meaning  of  the  language  of  the  instru- 
ment, it  is  also  well  established  that  where  there  is  doubt  as  to 
what  is  the  meaning  of  the  words  used,  the  court  may  and  should 
receive  proof  of  the  circumstances  out  of  which  the  written  agree- 
ment grew  and  which  surrounded  its  adoption,  for  the  purpose 
of  ascertaining  the  subject-matter  thereof  from  the  standpoint  of 
the  parties  in  relation  thereto. 

3.  Order — For  Payment  op  Money — Construction. — An  employee  of 

defendant  gave  an  order  on  it  as  follows:  "Please  pay  to  B.  Co. 
the  amount  due  them  for  my  monthly  purchases  from  money  due 
from"  defendant,  and  said  order  was  accepted  by  defendant. 
Eeld,  that  the  meaning  of  said  order  is  not  so  clear  that  it 
referred  only  to  the  amount  of  money  due  at  the  time  as  to  justify 
the  court  in  striking  out  allegations  in  the  complaint  tending  to 
show  that  the  order  was  understood  by  the  parties  as  a  continuing 
order. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Yavapai. 
R.  E.  Sloan,  Judge.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Herndon  &  Norris,  for  Appellant. 

E.  M.,Sanford,  for  Appellee. 

KENT,  C.  J. — The  appellant,  a  corporation,  brought  an 
action  against  the  appellee,  a  corporation,  for  the  sum  of 
$440.86 ;  being  an  amount  claimed  to  be  due  from  the  appellee 
upon  the  following  order  on  the  appellee,  drawn  by  K.  H. 
Sharp,  one  of  its  employees:  **Prescott,  Arizona,  September 
20,  1900.  Mr.  S.  S.  Jones,  Manager  Empire  M.  G.  Co.: 
Please  pay  to  R.  H.  Burmister  &  Sons  Co.  the  amount  due 
them  for  my  monthly  purchases  from  money  due  from  the 
Empire  M.  G.  Co.  K.  H.  Sharp."  Indorsed:  ''Accepted. 
S.  S.  Jones,  Agent."  The  appellant,  in  its  amended  com- 
plaint, alleged  that  on  the  20th  of  September,  1900,  the  said 
Sharp  was  indebted  to  the  plaintiff  for  goods  sold  .in  the 
sum  of  $190.26;  that  Sharp  was  desirous  to  continue  pur- 
chasing goods  of  the  plaintiff,  and  plaintiff  was  willing  to 
sell  him  goods,  provided  it  could  be  secured  for  the  indebted- 
ness created,  and  that  thereupon  Sharp  gave  the  plaintiff 
the  order  referred  to,  which  was  accepted  by  the  defendant, 
the  defendant  at  that  time  being  indebted  to  Sharp  for  wages 
in  the  sum  of  $200;  that  the  order  was  intended  by  Sharp 
and  the  plaintiff,  and  so  understood  by  the  defendant,  the 
appellee,  to  be  an  order  by  Sharp  on  the  defendant  to  pay 
to  the  plaintiff  all  moneys  which  Sharp  had  then  earned  and 
should  thereafter  earn  under  his  employment  with  the  de- 
fendant, to  the  amount  of  his  indebtedness  then  due  to  the 
plaintiff,  or  that  should  thereafter  be  contracted  by  Sharp 
with  the  plaintiff  during  his  employment  with  the  defendant ; 
that  the  plaintiff  continued  to  sell  goods  to  the  said  Sharp 
on  the  strength  of  said  order  to  and  until  the  10th  day  of 
December,  1900,  at  w^hich  date  Sharp's  employment  with 
the  defendant  terminated;  that  the  aggregate  amount  of  pur- 
chases made  by  Sharp  from  the  plaintiff  was  the  sum  of 
$626.09,  being  for  goods  sold  by  plaintiff  to  Sharp  between 
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September  1  and  December  10,  1900;  that  $190.26  of  that 
amount  had  been  contracted  at  the  time  the  order  was  given, 
and  the  balance,  $435.83,  was  contracted  from  September  21 
to  December  10,  1900;  that  Sharp  paid  on  said  account 
$54.05,  and  on  the  17th  day  of  November,  1900,  the  defendant 
paid  to  plaintiff  on  said  order  the  sum  of  $130.68;  that  the 
defendant's  indebtedness  to  Sharp  from  September  20,  1900, 
to  November  17,  1900,  was  $500;  that  defendant,  instead  of 
paying  the  amount  of  its  indebtedness  to  Sharp  to  the  plaintiff 
on  said  order,  paid  all  of  said  indebtedness  to  Sharp,  direct, 
except  the  said  $130.68;  that  by  reason  of  the  premises  de- 
fendant became  indebted  to  the  plaintiff  in  the  sum  of 
$440.86,  which  amount  was  still  due  and  owing. 

On  the  defendant's  motion,  the  court  struck  out  from  the 
complaint  all  the  allegations  therein  contained  that  had  any 
reference  to  the  continuing  effect  of  the  order  after  the  20th 
of  September,  1900,  leaving  remaining  in  the  complaint  only 
sufficient  allegations  to  support  an  action  to  recover  from 
the  defendant  the  amount  due  the  plaintiff  from  said  Sharp 
on  the  20th  day  of  September,  1900,  as  therein  alleged,  to 
wit,  the  sum  of  $190.26,  of  which  amount,  as  shown  by  the 
complaint,  the  said  Sharp  had  paid  the  plaintiff  the  sum  of 
$54.05,  and  the  defendant  the  sum  of  $130.68,  or  a  total 
payment  on  account  of  the  said  indebtedness  of  $196.20  of 
$184.73.  The  court  thereupon  sustained  the  special  de- 
murrer interposed  by  the  defendant  on  the  ground  that  the 
court  had  no  jurisdiction  over  the  subject-matter  of  the 
action,  in  that  it  appeared  on  the  face  of  the  complaint  that 
the  amount  demanded  was  less  than  $100 — ^the  statutory 
amount  necessary  for  the  court  to  have  jurisdiction  over  the 
action.  Judgment  was  entered  on  the  demurrer  for  the 
defendant,  from  which  judgment  the  plaintiff  appeals  to  this 
court. 

The  third  assignment  of  error  of  the  appellant  is  as 
follows:  **(3)  The  court  erred  in  sustaining  the  demurrer 
to  the  jurisdiction  of  the  court  on  the  ground  that  the  amount 
involved  was  less  than  $100,  because  it  had  entertained  juris- 
diction of  the  subject-matter,  and  had  made  orders  in  the 
case,  and  because  the  result  of  the  orders  of  the  court  pre- 
viously made  in  the  case  in  the  exercise  of  its  jurisdiction 
brought  about  a  condition   of  the  record  upon  which   the 
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demurrer  to  the  jurisdiction  was  based."  It  is  the  well- 
settled  rule  that  one  cannot  knowingly  allege  a  fictitious 
amount  for  the  sole  purpose  of  bringing  his  case  within  the 
jurisdiction  of  the  court,  for  such  would  manifestly  be  a 
fraud  upon  the  jurisdiction,  and  when,  on  motion,  such 
allegations  are  stricken  from  the  complaint,  and  the  amount 
left  is  reduced  below  the  statutory  amount,  the  court  should 
then  dismiss  the  action;  it  being  within  the  sound  discretion 
of  the  court  to  determine  whether  the  object  was  to  evade 
the  law.  But  based  upon  the  principle  that,  jurisdiction 
having  once  attached,  every  presumption  of  law  is  in  favor 
of  its  continuance,  the  generally  accepted  rule  is  that  where, 
as  in  this  instance,  in  good  faith  a  suit  is  commenced  for 
an  amount  within  the  jurisdiction  of  the  court,  although  that 
amount  be  reduced  below  the  original  sum,  nevertheless  the 
jurisdiction  to  hear  and  determine  the  case,  having  once  at- 
tached, remains  unaffected.  Rodley  v.  Curry,  120  Cal.  541, 
52  Pac.  999 ;  1  Ency.  Plead.  &  Prac.  708,  and  cases  cited. 

In  this  case  the  amount  claimed  in  the  complaint,  as  shown 
by  the  allegations  in  the  body  of  the  complaint,  was  for  a 
sum  greater  than  $100 — the  amount  necessary,  under  the 
statute,  to  give  the  court  jurisdiction.  The  court  entertained 
the  motion  of  the  defendant  to  strike  out  certain  portions 
of  the  complaint,  and  granted  the  motion.  The  complaint, 
with  these  portions  stricken  therefrom,  left  a  cause  of  action 
less  in  amount  than  the  statutory  sum  of  $100.  Thereupon, 
on  a  special  demurrer  interposed,  the  court  dismissed  the 
action  for  want  of  jurisdiction,  because  the  amount  involved 
was  less  than  $100.  In  this  we  think  the  court  erred.  The 
amount  originally  claimed  in  the  complaint  gave  the  court 
jurisdiction,  and,  the  jurisdiction  having  attached  thereby, 
the  fact  that  the  subsequent  proceedings  reduced  the  amount 
claimed  to  a  sum  less  than  the  statutory  amount  was  not  a 
valid  reason  for  the  dismissal  of  the  action.  The  jurisdiction 
having  attached,  there  being  no  question  as  to  the  good 
faith  of  the  plaintiff  or  fraud  upon  the  court,  the  plaintiff 
was  entitled  to  a  trial  on  the  remaining  issues. 

This  brings  us  to  the  questions  raised  by  the  first  and  second 
assignments  of  error,  wherein  it  is  claimed  the  court  erred 
in  striking  out  the  allegations  of  the  complaint  as  above 
stated.     The   question  to  be   determined  in  this   regard   is 
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whether  the  court  was  right  in  construing  the  order  accepted 
by  the  defendant  to  mean  that  the  defendant  thereby  became 
obligated  to  pay  to  the  plaintiff  only  the  amount  due  to  the 
plaintiff  from  Sharp  on  the  date  of  the  order,  to  wit,  the  20th 
day  of  September,  1900,  or  whether  the  court  should  have 
permitted  the  plaintiff  to  introduce  evidence  showing  the  cir- 
cumstances surrounding  the  making  of  the  contract  and  the 
situation  of  the  parties,  to  ascertain  whether  or  not  the  order 
should  be  so  construed.  It  is,  of  course,  elementary  that  the 
terms  of  a  written  instrument  cannot  be  varied  by  oral  proof 
regarding  the  same,  or  the  intent  of  the  parties,  and  that  it 
is  the  province  of  the  court  to  construe  such  instrument  with- 
out further  proof,  where  there  is  no  doubt  as  to  the  mean- 
ing of  the  language  of  the  instrument,-  but  it  is  also  the 
established  rule  that,  where  there  is  doubt  as  to  what  is 
the  meaning  of  the  words  used,  the  court  may  and  should 
receive  proof  of  the  circumstances  out  of  which  the  written 
agreement  grew,  and  which  surrounded  its  adoption,  for  the 
purpose  of  ascertaining  the  subject-matter  thereof  from  the 
standpoint  of  the  parties  in  relation  thereto.  In  this  connec- 
tion Mr.  Taylor  has  said:  ** Whatever  be  the  nature  of  the 
document  under  review,  the  object  is  to  discover  the  intention 
of  the  writer,  as  evidenced  by  the  words  he  used,  and  in  order 
to  do  this  the  judge  must  put  himself  in  the  writer's  place, 
and  then  see  how  the  terms  of  the  instrument  affect  the 
property  or  subject-matter.  With  this  view,  extrinsic  evi- 
dence must  be  admissible  of  all  the  circumstances  surrounding 
the  author  of  the  instrument.  ...  It  may,  and,  indeed,  it 
often  does,  happen  th&t,  in  consequence  of  the  surrounding 
circumstances  being  proved  in  evidence,  the  courts  give  the 
instrument  thus  relatively  considered  an  interpretation  very 
different  from  what  it  would  have  received  had  it  been  con- 
sidered in  the  abstract.  But  this  is  only  just  and  proper,  since 
the  effect  of  the  evidence  is  not  to  vary  the  language  employed, 
but  merely  to  explain  the  sense  in  which  the  writer  understood 
iV  Taylor,  Evidence,  sees.  1082-1085.  In  the  case  of  Reed 
V.  Insurance  Co,,  95  U.  S.  23,  24  L.  Ed.  348,  the  case  turned 
upon  the  construction  to  be  given  a  clause  in  an  insurance 
policy  as  follows,  **The  risk  to  be  suspended  while  vessel  is 
at  Baker's  Island  loading,  ..."  and  turned  upon  the  point 
whether  the  clause  meant  while  the  vessel  was  at  Baker's 


March,  1903.]    Bubmister  v.  The  Empire  Gold  etc.  Co.    163 

Island  for  the  purpose  of  loading,  or  while  it  was  at  said 
island  actually  loading.  Mr.  Justice  Bradley,  in  delivering 
the  opinion  of  the  court,  said:  **A  strictly  literal  construction 
would  favor  the  latter  meaning  [actually  loading].  But  a 
rigid  adherence  to  the  letter  often  leads  to  erroneous  results, 
and  misinterprets  the  meaning  of  an  instrument.  That  such 
was  not  the  sense  in  which  the  parties  in  this  case  used  the 
words  in  question  is  manifest,  we  think,  from  all  the  circum- 
stances of  the  case.  Although  a  written  agreement  cannot 
be  varied  (by  addition  or  subtraction)  by  proof  of  the  cir- 
cumstances out  of  which  it  grew  and  which  surrounded  its 
adoption,  yet  such  circumstances  are  constantly  resorted  to 
for  the  purpose  of  ascertaining  the  subject-matter,  and  the 
standpoint  of  the* parties  in  relation  thereto.  Without  some 
knowledge  derived  from  such  evidence,  it  would  be  impossible 
to  comprehend  the  meaning  of  an  instrument,  or  the  effect 
to  be  given  to  the  words  of  which  it  is  composed.  This 
preliminary  knowledge  is  as  indispensable  as  that  of  the 
language  in  which  the  instrument  is  written.  A  reference 
to  the  actual  condition  of  things  at  the  time,  as  they  appeared 
to  the  parties  themselves,  is  often  necessary  to  prevent  the 
court,  in  construing  their  language,  from  falling  into  mis- 
takes, and  even  absurdities."  And  the  court  held,  from  the 
circumstances  in  the  case,  that  the  meaning  of  the  clause 
was  that  the  risk  was  sustained  while  the  vessel  was  at  the 
island  for  the  purpose  of  loading.  In  the  case  before  us  we 
do  not  think  that  the  language  of  the  order  is  so  clear  that 
the  court  was  justified  in  placing  the  construction  upon  it 
that  the  order  referred  only  to  the  amount  of  money  due 
at  the  time,  without  taking  into  consideration  the  surrounding 
circumstances  out  of  which  it  grew.  While  it  is  true  that 
the  language  used  is,  **The  amount  due" — and  this  would, 
by  strict  construction,  mean  the  amount  then  due — such  a 
construction  is  in  some  respects  negatived  by  the  words 
** monthly  purchases,"  which  may  have  meant  purchases  made 
monthly  in  the  past,  or  purchases  to  be  made  monthly 
in  the  future.  We  think  that  the  facts  in  this  con- 
nection, surrounding  the  circumstances  out  of  which 
the  transaction  arose,  would  have  aided  the  court  in 
determining  whether  or  not  the  construction  placed  upon 
the  order  was  or  was  not  correct,  and  the  intention  of  the 
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parties,  and  that  the  plaintiff  was  entitled  to  go  to  trial  upon 
the  complaint  as  it  originally  stood,  and  to  give  such  evidence 
of  the  facts  surrounding  the  giving,  as  well  as  the  acceptance, 
of  the  order,  as  would  be  competent  and  material  in  deter- 
mining the  construction  to  be  put  thereon.  The  court  therefore 
erred  in  striking  out  the  portions  of  the  complaint  which 
would  have  enabled  the  plaintiff  to  introduce  such  proof. 

The  judgment  is  reversed,  and  the  cause  remanded  to  the 
district  court  for  a  new  trial  in  conformity  with  the  views 


Doan,  J.,  and  Davis,  J.,  concur. 


[Civa  No.  789.    Filed  March  20,  1903.] 
[71  Pac.  900.] 

A.  T.  GREER,  Defendant  and  Plaintiff  in  Error,  v.  MER- 
CEDES DOWNEY,  Plaintiff  and  Defendant  in  Error. 

1.  OONSTITUTIONAL   IiAW — ANIMALS — TRESPASSING — SALE    FOB    DAMAGES 

— ^DuB  Peocess  op  Law — ^Laws  Aeiz.  1893,  p.  32,  Act  No.  41,  Sec.  4 
ET  seq..  Held  Void — ^Rkv.  Stats.  U.  8.,  Sec.  1851,  (Organic  Act, 
Bev.  Stats.  Ariz.  1901,  Par.  15),  Cited.— Act  No.  41,  supra,  pro- 
Tiding  for  no-fence  districts,  and  making  it  unlawful  for  anj  animal 
to  run  at  large  therein,  and  providing  in  section  4  and  subsequent 
sections  that  the  owner  of  any  property  may  detain  all  animals 
doing  damage  on  such  property  and  turn  them  over  to  a  pound- 
keeper,  and  if  the  damages,  costs,  and  expenses  of  keeping  the 
animals  are  not  paid  and  the  animals  claimed  within  ten  days  after 
the  posting  of  certain  notices  therein  provided,  the  poundkeeper 
shall  sell  such  animals  at  public  auction  to  the  highest  bidder,  the 
proceeds  of  the  sale,  after  deducting  damages,  costs,  and  expenses, 
to  be  deposited  to  the  credit  of  the  county  school  fund,  is  repug- 
nant to  the  constitution  and  void,  as  a  deprivation  of  property 
without  due  process  of  law,  in  so  far  as  it  authorizes  a  seizure  and 
sale  and  a  payment  of  a  private  claim  for  damages  for  trespass 
without  judicial  proceedings  to  determine  the  amount  of  damages 
or  whether  the  animals  were  in  fact  running  at  large  within  the 
meaning  of  the  act. 

ERROR  to  the  District  Court  of  the  Third  Judicial  District 
in  and  for  the  County  of  Yuma.  Webster  Street,  Judge. 
AflSrmed. 

The  facts  are  stated  in  the  opinion. 
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Peter  T.  Robertson,  for  Plaintiff  in  Error. 
H.  C.  Davis,  for  Defendant  in  Error. 

KENT,  C.  J. — This  action  was  brought  by  Mercedes 
Downey,  the  defendant  in  error,  for  the  recovery  of  the  value 
of  a  horse  claimed  by  her,  which  had  been  impounded  and 
sold  to  the  plaintiff  in  error,  the  defendant  in  the  action, 
by  the  poundkeeper  of  the  justice  precinct,  under  act  No. 
41,  page  32  of  the  Laws  of  1893.  Judgment  was  entered  in 
the  court  below  in  favor  of  the  plaintiff  upon  an  agreed  state- 
ment of  facts,  and  that  judgment  is  brought  to  this  court  for 
review  by  writ  of  error. 

The  agreed  statement  of  facts  shows  the  compliance  in  every 
particular  with  the  requirements  of  the  act,  and  the  regularity 
of  the  impounding  and  sale;  and  the  only  question  to  be 
determined  in  this  court  is  whether  or  not  the  act  is  con- 
stitutional. The  act  in  question  provides  that  a  majority  of 
all  the  taxpayers  residing  in  any  justice  precinct  in  the 
territory  may  petition  the  board  of  supervisors  of  the  county 
in  which  such  precinct  is  situated,  expressing  their  desire  that 
no  fence  shall  be  required  around  the  lands  in  such  precinct, 
and  that,  after  the  filing  of  such  petition  and  due  publication 
thereof,  no  fence  shall  be  required  around  the  lands  in  such 
precinct,  and  it  shall  be  unlawful  for  any  animal  to  run  at 
large  in  such  precinct  thereafter.  By  section  2  of  the  act  the 
constable  of  the  precinct  is  made  the  poundkeeper  of  the 
precinct,  and  by  section  3  it  is  provided,  if  any  neat  cattle, 
horses,  etc.,  shall  trespass  or  do  any  damage  upon  the  premises 
of  any  person  in  such  justice  precinct,  an  action  against  the 
owner  of  the  trespassing  animals  may  be  maintained.  By 
section  4  and  subsequent  sections  the  act  further  provides 
that  the  owner  of  any  property  may  detain  all  animals  doing 
damage  on  such  property  and  turn  them  over  to  the  pound- 
keeper,  who  shall  examine  all  marks  or  brands  on  them,  and 
post  notices  containing  a  description  of  the  animals,  the 
amount  of  damages  and  costs  for  which  they  are  detained, 
and  the  date  and  place  at  which  they  shall  be  sold,  and  such 
other  information  as  the  poundkeeper  may  deem  advisable 
to  bring  the  attention  of  the  owner  of  the  animals  to  the 
detention  of  the  same.  If  the  damages,  costs,  and  expenses 
of  keeping  the  animals  are  not  paid  and  the  animals  claimed 
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within  ten  days  after  the  posting  of  such  notices,  the  jwund- 
keeper  shall  sell  such  animals  at  public  auction  to  the  highest 
bidder,  the  proceeds  of  the  sale,  after  deducting  damages, 
costs,  and  expenses,  to  be  deposited  with  the  county  treasurer 
to  the  credit  of  the  school  fund  of  the  county,  provided  that 
the  owner  of  the  animal,  upon  satisfactory  proof  of  such 
ownership  within  six  months  of  the  date  of  sale,  may  obtain 
from  the  county  treasurer  the  net  proceeds  of  the  sale.  By 
the  Organic  Act,  Congress  has  provided  that  **the  legislative 
power  of  the  territory  extends  to  all  rightful  subjects  of 
legislation  not  inconsistent  with  the  constitution  and  laws  of 
the  United  States."*  Rev.  Stats.  U.  S.,  sec.  1851.  It  is 
claimed  that  the  act  of  1893  in  question  authorizes  a  depriva- 
tion of  property  without  due  process  of  law,  and  hence  is 
unconstitutional.  The  supreme  court  of  the  United  States 
has  held  that  a  statute  which  enacts  that  a  railroad  company 
shall  be  responsible  in  damages  for  property  along  its  line 
of  road  destroyed  by  fire  communicated  from  its  locomotive 
engines  is  constitutional  {St  Louis  and  San  Francisco  Ry, 
Co.  V.  Mathews,  165  U.  S.  1,  17  Sup.  Ct.  243,  41  L.  Ed.  611) ; 
and  that  a  statute  which  provides  that  a  person  driving  a 
herd  of  cattle  along  a  highway  running  on  a  hillside  shall 
be  liable  for  damages  done  by  such  cattle,  in  destroying  the 
banks  or  rolling  rocks  onto  such  highway,  is  constitutional 
{Jones  V.  Brim,  165  U.  S.  181,  17  Sup.  Ct.  282,  41  L.  Ed. 
677).  So  the  supreme  court  held  valid  a  statute  authorizing 
the  recovery  of  double  the  value  of  stock  killed  by  a  railroad 
which  failed  to  erect  a  fence,  saying  that,  from  its  former 
adjudications,  **it  is  evident  that  the  fourteenth  amendment 
does  not  limit  the  subjects  in  relation  to  which  the  police 
power  of  the  state  may  be  exercised  for  the  protection  of 
its  citizens."  Minneapolis  etc.  Ry.  Co,  v.  Beckwith,  129  U. 
S.  26,  9  Sup.  Ct.  207,  32  L.  Ed.  585.  It  has  been  held  that 
a  statute  providing  that  animals  running  at  large  on  the 
public  highway  may  be  seized  by  any  one,  and  sold  by  a 
public  officer  to  pay  the  expenses  incurred,  is  valid  as  a  proper 
exercise  of  police  power.  Campau  v.  Langley,  39  Mich.  451, 
33  Am.  Rep.  414.  And  it  has  been  repeatedly  held  that  a  city 
charter,  as  an  exercise  of  police  power,  may  provide  for  the 
taking  up  and  impounding  of  animals  found  running  at 
large  in  the  public  streets,  and  for  their  sale  to  pay  expenses, 
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without  judicial  proceedings,  and  in  some  cases  without  notice 
to  the  owner.  Commonwealth  v.  Alger,  7  Cush.  85;  Wilcox 
V.  Hemming,  58  Wis.  144,  15  N.  W.  435,  46  Am.  Rep.  625; 
Burdett  v.  Allen,  35  W.  Va.  347,  13  S.  E.  1012,  14  L.  R.  A. 
337;  Coyle  v.  McNabb  (Tex.  App.),  18  S.  W.  198;  Rose  v. 
Bardie,  98  N.  C.  44,  4  S.  E.  41;  City  of  Paris  v.  Hale,  13  Tex. 
Civ.  App.  386,  35  S.  W.  333;  Wilson  v.  Beyers,  5  Wash.  303, 
32  Pac.  90,  34  Am.  St.  Rep.  858;  Varden  v.  Mount,  78  Ky. 
86,  39  Am.  Dec.  208.  It  has  also  been  held  that  a  law  au- 
thorizing the  seizure  of  animals  tr^passing  upon  private 
property,  and  authorizing  proceedings  for  their  condemna- 
tion, and  giving  the  person  injured  a  lien  on  the  cattle,  is 
constitutional  {Cook  v.  Gregg,  46  N.  Y.  439;  Campbell  v. 
Evans,  45  N.  Y.  356) ;  and  so  when  such  seizure  is  followed 
by  a  sale  by  an  officer  to  pay  the  expenses  {Anderson  v.  Locks, 
64  Miss.  283,  1  South.  251) ;  and,  further,  that  an  act  of  the 
legislature  making  it  unlawful  for  animals  to  run  at  large  in 
a  county  is  valid  {Haigh  v.  Bell,  41  W.  Va.  19,  23  S.  E.  666, 
31L.  R.  A.  131). 

It  will  be  observed,  however,  that  in  these  cases,  and  in  all 
the  cases  we  have  examined  on  this  subject,  no  court  has  held 
that  a  legislature  has  acted  within  the  limits  of  its  authority 
when  it  has  attempted  to  authorize  by  such  an  act  as  is  now 
in  question,  in  the  manner  therein  provided,  a  recovery  or  a 
recompense  for  damages  suffered  by  an  individual  by  reason 
of  the  trespass  by  animals  at  large  upon  his  private  property. 
We  have  not  before  us  the  question  whether  the  legislature 
has  the  power  to  pass  an  act  restricting  the  running  at  large 
of  animals,  and  providing  that  they  be  impounded  and  sold 
by  an  officer  upon  such  notice  as  may  be  proper,  to  meet 
the  charges  of  impounding  if  not  paid.  Such  control  and  the 
regulation  of  conflicting  interests  of  stockmen  and  farmers,  if 
deemed  advisable,  is  a  proper  exercise  of  legislative  authority, 
when  confined  thereto.  Nor  do  we  pass  upon  the  question 
whether  the  legislature,  in  the  act  before  us,  has  not  properly 
provided  by  section  3  thereof  for  an  action  on  the  part  of  the 
farmer  against  the  owner  of  animals  trespassing  upon  his 
lands,  and  thereby  has  adopted  and  declared  for  this  territory 
the  common-law  rule  with  respect  thereto.  Neither  do  we 
pass  upon  the  validity  of  this  section  of  the  act.  The  objec- 
tionable feature  of  the  act  is  that,  independent  of  any  pro- 
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ceeding  contemplated  by  section  3,  the  poundkeeper  is  au- 
thorized by  subsequent  sections  of  the  act,  without  any  judicial 
proceedings  for  the  purpose  of  ascertaining  either  the  amount 
of  the  damages  or  whether  the  animal  was  in  fact  running  at 
large  within  the  meaning  of  the  act,  to  sell  to  satisfy  the 
private  claim  of  the  landowner  for  damages  for  the  trespass. 

We  have  no  doubt  that  the  portion  of  the  act  which  au- 
thorizes a  seizure  and  sale  and  a  payment  of  damages  claimed 
for  the  trespass  without  judicial  process  or  proceedings  other 
than  as  provided  for  in  the  act  is  a  deprivation  of  property 
without  due  process  of  law,  and  as  such  is  repugnant  to  the 
constitution.  Such  is  the  logical  deduction  to  be  made  from 
the  reasoning  of  the  courts  in  the  cases  cited  above,  with  which 
we  are  in  accord;  and,  in  addition  thereto,  questions  nearly 
identical  have  been  so  determined  by  the  courts  of  last  resort 
in  New  York  and  Texas.  Rockwell  v.  N earing,  35  N.  Y.  302 ; 
Armstrong  v.  Traylor,  87  Tex.  598,  30  S.  W.  440. 

The  decision  of  the  trial  court  was  right,  and  the  judgment 
is  affirmed. 

Sloan,  J.,  Davis,  J.,  and  Doan,  J.,  concur. 


[Civil  No.  799.    Filed  March  20,  1903.] 
[71  Pac.  963.] 

CARL  C.  L.  WULFF,  Plaintiff  and  AppeUant,  v.  L.  LIND- 
SAY et  al.,  Defendants  and  Appellees. 

L  Pleadings— Harmless  Ereob— Levy  v.  Leatherwood,  5  Aeiz.  244, 
52  Pac.  359,  Cited. — No  prejudicial  error  was  committed  by  the 
court  in  overruling  a  demurrer  to  defendant's  plea  in  abatement 
and  a  motion  to  strike,  where  it  subsequently  overruled  the  plea 
and  denied  the  motion. 

2.  Brokers  —  Commissions  —  Statute  of  Frauds  —  Contracts.  —  An 
agreement  by  a  purchaser  to  pay  an  agent  the  sum  claimed  to  be 
due  from  the  seller  as  commission  for  procuring  a  purchaser,  not 
being  in  writing,  is  void  under  the  statute  of  frauds. 

8.  Contracts  —  Past  Consideration.  —  Services  rendered  in  the  past, 
without  express  or  implied  request  of  the  persoi:  benefited  by  them, 
will  not  support  a  subsequent  oral  promise  to  pay  for  them. 

4.  Brokers— Commission — Contracts — Consideration. — An  agreement 
entered  into  at  the  time  of  purchase  after  the  services  were  ren- 
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dered  between  the  purchaser,  the  seller,  and  an  agent  claiming 
commissions  for  procuring  for  the  seller  a  purchaser,  that  the 
purchaser  and  seller  would  paj.  the  commissions,  is  not  supported 
bj  a  valid  consideration  as  against  the  purchaser. 

5.  Saicb — Same — Samb— Weittkn — Cannot  Bi  Varied  by  Pakol  Tebti- 
MONY — Adams  v.  O'Connok,  6  Abiz.  404,  59  Pag.  105;  Bubmistek 
y.  Empibe  Gold  etc.  Co.,  ante,  p.  158,  71  Pac.  961,  Cited. — ^An  agree- 
ment providing  that  defendant  should  paj  plaintiff  a  certain 
commission  on  anj  sale  "made  through  him,  or  to  pay  the  same 
percentage  on  any  sale  made  through  a  certain  bond  or  agreement 
made  to  Robert  Hennigan  of  this  date  on  certain  mining  properties 
in  said  agreement  in  Ures  District,  state  of  Sonora,  Mexico,"  will 
not  sustain  an  action  for  commission  on  a  sale  made  through 
plaintiff  of  mines  situated  in  the  district  of  Arispe. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Santa  Cruz. 
Geo.  R.  Davis,  Judge.     Affirmed. 

Docketed  and  dismissed  with  costs,  196  U.  S.  642,  49 
L.  Ed.  632. 

The  facts  are  stated  in  the  opinion. 

Barnes  &  Martin,  and  Francis  M.  Hartman,  for  Appellant. 

Rochester  Ford,  for  Appellees. 

KENT,  C.  J. — ^In  this  case  a  complaint  was  filed  by  the 
plaintiff  and  answered  by  the  defendants.  Later  an  amended 
complaint  was  filed,  and  the  defendants  filed  an  answer  to 
the  amended  complaint,  setting  up  a  plea  in  abatement  and 
a  motion  to  strike,  both  of  which  were  not  contained  in  the 
answer  to  the  original  complaint.  The  plaintiff  demurred  to 
these  pleas  on  the  ground  that  they  were  interposed  too  late, 
as  they  were  not  contained  in  the  original  answer.  This  de- 
murrer was  overruled  by  the  court,  and  the  plaintiff  in  his 
appeal  assigns  as  error  this  action  of  the  court  in  so  overruling 
his  demurrer  to  the  answer.  The  record  shows  that  the  trial 
court  subsequently  overruled  the  plea  in  abatement  and  denied 
the  motion  to  strike.  The  plaintiff,  therefore,  even  if  the 
action  of  the  trial  court  complained  of  was  incorrect,  which 
we  do  not  determine,  was  in  no  respect  prejudiced  thereby. 
No  ground  for  reversal  is  therefore  presented.  Levy  v. 
Leathenuood,  5  Ariz.  244,  52  Pac.  359. 
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This  action  was  brought  to  recover  commissions  alleged  to 
have  been  due  the  plaintiff  for  his  services  as  a  broker  in 
bringing  about  the  sale  of  certain  mining  property  under  a 
certain  contract  made  between  the  plaintiff  and  the  defendant 
Lindsay,  the  owner  of  the  property,  whereby  he  was  to  re- 
ceive twenty  per  cent  of  the  purchase  price.  He  joined  as 
a  co-defendant  with  the  seller,  Lindsay,  the  purchaser  of  the 
property,  one  Schmidt,  and  alleged  in  his  complaint  that  at 
the  time  of  the  purchase  of  the  property  by  Schmidt  from 
Lindsay  he  told  Schmidt  he  was  to  receive  twenty  per  cent 
of  the  purchase  price,  and  that  Schmidt  then  and  there  agreed 
with  the  plaintiff  and  with  Lindsay  that,  in  consideration  for 
the  services  theretofore  rendered  to  them  jointly  and  severally 
by  the  plaintiff,  they  would  pay  to  the  plaintiff  twenty  per 
cent  of  the  purchase  price,  and  prayed  judgment  against  both 
the  defendants. 

The  trial  court  sustained  the  demurrer  of  the  defendant 
Schmidt  to  the  complaint,  and  judgment  was  entered  dismiss- 
ing the  complaint  as  against  the  defendant  Schmidt.  The 
appellant  assigns  this  ruling  of  the  couft  as  error.  If  this 
agreement  on  the  part  of  Schmidt  is  to  be  considered  an 
agreement  to  pay  the  plaintiff  an  amount  claimed  to  be  due 
him  from  the  defendant  Lindsay,  it,  not  being  in  writing, 
was  void  under  the  statute  of  frauds.  If  it  was  an  agreement 
to  pay  for  the  services  rendered  them  jointly  in  bringing  the 
parties  together,  and  in  the  negotiations  leading  up  to  the 
sale,  the  agreement,  as  alleged  in  the  complaint,  being  made 
at  the  time  of  the  purchase,  after  the  services  were  rendered, 
and  for  services  theretofore  rendered,  the  consideration  there- 
for was  what  is  generally  termed,  though  perhaps  loosely,  an 
executed  or  past  consideration.  It  is  a  general  rule  that  does 
not  need  the  citation  of  authorities  that  services  rendered 
in  the  past,  without  the  express  or  implied  request  of  the 
person  benefited  by  them,  will  not  support  a  subsequent  oral 
promise  by  him  to  pay  for  them;  and  such  exceptions  as 
there  are  to  the  rule  are  not  within  the  facts  as  pleaded  in 
this  case.  The  demurrer  of  the  defendant  Schmidt  was  rightly 
sustained. 

The  plaintiff  based  his  claim  for  commissions  against  the 
defendant  Lindsay  on  the  following  written  agreement  be- 
tween them,  to  wit : — 
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'^NoGAMSs  Aeizona  T.  Aug.  16.  1899. 

''This  memorandum  of  agreement  made  this  day  and  year 
above  written. 

**It  is  agreed  and  understood  that  the  L.  Lindsay  is  to  pay 
to  Carl  C.  L.  Wulff  (20%)  twenty  per  cent,  on  any  sail  made 
through  him  or  to  pay  the  same  percentage  on  any  sail  made 
through  a  certain  bond  or  agreement  made  to  Robert  Hen- 
nigan  of  this  date  on  certain  mining  properties  mentioned  in 
said  agreement  in  Ures  District  State  of  Sonora  Mexico. 

"L.  Lindsay.'' 

The  complaint  alleged  that  the  plaintiff  had  been  instru- 
mental in  bringing  about  a  sale  of  certain  mines  of  the 
defendant  Lindsay,  situated  in  the  state  of  Sonora,  Mexico, 
in  the  district  of  Arispe,  and  in  the  Cananea  Mountains.  The 
trial  court  overruled  the  demurrer  of  the  defendant  Lindsay 
to  the  complaint  on  the  ground  that,  while  the  contract  did 
not  refer  to  mines  in  the  district  of  Arispe,  mining  property 
in  the  Cananea  Mountains  might  be  in  the  Ures  district. 
The  case  went  to  trial  as  against  the  defendant  Lindsay,  and 
on  the  trial  it  appeared  that  the  property  sold  was  in  the 
district  of  Arispe,  and  not  in  the  district  of  Ures.  The  plain- 
tiff contended  that  the  agreement  covered  sales  in  Arispe 
district,  and  sought  to  introduce  a  former  agreement  between 
the  parties  and  other  oral  testimony  to  show  the  facts  sur- 
rounding the  making  of  the  agreement  sued  upon,  and  the 
intention  of  the  parties  in  making  the  agreement,  and  the 
construction  given  by  them  thereto.  All  this  evidence  was 
excluded  by  the  court,  and,  no  further  evidence  being  given, 
judgment  was  rendered  for  the  defendants.  The  plaintiff 
duly  excepted  to  the  rulings,  and  now  assigns  error  in 
respect  thereto. 

This  action  is  not  an  action  based  upon  a  parol  agreement. 
It  is  brought  and  based  upon  the  agreement  above  set  forth, 
and  that  must  stand  as  the  entire  contract  upon  which  a 
recovery  can  be  had.  Under  this  agreement  the  plaintiff  was 
limited  in  his  claim  to  commissions  for  the  sale  of  property 
in  the  Ures  district.  There  is  no  ambiguity  in  the  language 
or  the  wording  of  the  document.  It  is  an  agreement  for 
the  payment  to  Wulff  of  twenty  per  cent  on  any  sale  made 
through  him,  or  through  the  bond  to  Hennigan,  of  mining 
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properties  in  the  Ures  district,  state  of  Sonora,  Mexico.  The 
contention  of  the  appellant  is  that  the  agreement  is  to  be 
construed  that  Wulff  should  receive  twenty  per  cent  for  any 
sale  made  by  him  of  properties  situated  anywhere,  or  on 
any  sale,  through  the  Hennigan  bond,  of  properties  in  the 
Ures  district;  making  the  Ures  district  apply  only  to  the 
Hennigan  sale,  and  allowing  Wulff  a  commission  if  he  should 
make  a  sale  of  mining  property  of  the  defendant,  wherever 
situated.  Such  a  construction  requires  the  introduction  of 
a  full  or  partial  stop  in  punctuation  after  the  word  **him," 
making  the  clause  read  '*to  pay  Carl  C.  L.  Wulff  (20%) 
twenty  per  cent,  on  any  sale  made  through  him."  Such  a 
clause  does  not  contain  the  elements  of  a  contract.  It  does 
not  even  show  whether  the  subject  of  the  sale  was  mining 
properties,  houses,  or  cattle.  It  is  a  forced  and  unnatural 
construction,  not  warranted  by  the  plain  language  of  the 
contract.  As  we  have  held  in  the  case  of  Burmister  v. 
Empire  Oold  M.  <md  M.  Co,,  ante,  p.  158,  (decided  at  this 
term,)  71  Pac.  961,  where  the  language  of  a  document,  or 
the  specific  words  used  therein,  are  so  obscure  or  uncertain 
that  the  intention  of  the  parties  may  not  be  ascertainable 
therefrom,  the  court  may,  in  a  proper  case,  receive  such 
evidence  as  is  competent,  of  the  circumstances  surrounding 
the  adoption  of  the  instrument,  to  aid  the  court  in  determin- 
ing the  construction  to  be  given  thereto.  Where,  however, 
as  in  the  instrument  sued  upon,  the  language  is  clear,  the 
only  question  is,  What  did  the  parties  mean  by  the  language 
they  used?  And  this  is  a  question  for  the  court  to  determine 
from  the  instrument  itself,  without  other  evidence.  The 
words  **in  Ures  district  state  of  Sonora  Mexico"  referred  to 
and  qualified  the  whole  sentence,  and  thereby  the  plaintiff  was 
limited  in  his  recovery  to  sales  made  of  properties  in  that 
district.  O'Connor  v.  Adams,  6  Ariz.  404,  59  Pac.  105;  Eby's 
Appeal,  70  Pa.  St.  311 ;  Coxson  v.  Doland,  2  Daly,  66 ;  Black 
on  Interpretation  of  Laws,  151.  The  trial  court  so  properly 
construed  it,  and  committed  no  error  in  excluding  the  evi- 
dence sought  to  be  introduced  by  the  appellant. 

We  find  no  error  in  the  record,   and  the  judgment  is 
affirmed. 

Sloan,  J.,  and  Doan,  J.,  concur. 
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[Civil  No.  817.    Filed  March  20,  1903.] 
[71  Pac.  914.] 

A.  ABERNATHY,  Plaintiff  and  Plaintiff  in  Error,  v. 
THOMAS  REYNOLDS,  Defendant  and  Defendant  in 
Error. 

1.  Appeal  and  Ebbob — Findings — Suppobted  bt  EyiDSNoi — ^Will  not 

Be  Distubbed — ^Review. — ^Where  there  ib  anj  evidence  fairlj  tend- 
ing to  support  the  findings  of  the  trial  court  as  to  the  facts,  such 
findings  will  not  be  disturbed  bj  the  appellate  court. 

2.  Same — Evidencb  —  Immatebial — Tbial  without  Jubt  —  Habmless 

Ebbob. — It  is  not  ground  for  a  reversal  of  a  judgment  that  a  trial 
court,  sitting  without  a  jurj,  admitted  evidence  which  was  imma- 
terial, unless  it  appears  that  the  determination  of  the  court,  in  some 
degree  at  least,  was  based  on  such  evidence. 

3.  Same  —  Same  —  Bebuttal  —  Matteb  Covebed  in  Examination  in 

Chief. — Error  cannot  be  predicated  upon  the  refusal  of  the  court 
to  receive  testimony  offered  hj  plainti£F  in  rebuttal,  where  the 
record  shows  not  only  that  no  ruling  was  made  by  the  court  exclud- 
ing any  answer  to  any  specific  question,  but  that  the  whole  matter 
was  explained  by  plaintiff  in  his  examination  in  chief. 

4.  Same — Same — Impeachment — Failube  to  Lat  Foundation. — In  an 

action  brought  to  establish  the  title  of  plaintiff  to  a  one-half 
interest  in  a  certain  mining  daim,  the  wife  of  plaintiff  testified 
to  conversations  she  had  heard  between  plaintiff  and  defendant. 
A  witness  for  the  defendant  testified  to  a  conversation  which  he 
had  with  plaintiff,  which  tended  to  show  that  plaintiff  knew  witness 
had  a  bond  and  lease  on  the  mining  claim  in  question,  which  he 
had  obtained  from  the  defendant,  and  that  plaintiff  made  no 
claim  to  the  property.  Plaintiff  then  offered  to  prove  by  his  wife 
that  defendant's  witness  came  to  her  after  he  had  taken  a  bond 
on  the  claim  and  wanted  to  buy  it.  This  was  excluded.  Heldf 
that  such  testimony  was  only  competent  as  tending  to  impeach 
defendant's  witness,  and,  no  foundation  for  such  impeachment 
having  been  laid,  the  testimony  was  properly  excluded. 

ERROR  to  the  District  Court  of  the  Second  Judicial  Dis- 
trict in  and  for  the  County  of  Gila.  P.  M.  Doan,  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

J.  S.  Sniffen,  for  Plaintiff  in  Error. 

No  appearance  for  Defendant  in  Error. 
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KENT,  C.  J.— This  suit  was  brought  to  establish  the  title 
of  the  plaintiff  in  the  action,  the  plaintiff  in  error  in  this 
court,  to  a  one-half  interest  in  a  certain  mining  claim,  the 
plaintiff  claiming  title  by  virtue  of  an  alleged  agreement 
between  the  parties  whereby  the  defendant  agreed  to  locate 
two  certain  mining  claims,  including  the  one  in  question,  for 
their  joint  benefit.  The  defendant  located  the  claims,  and 
took  the  necessary  preliminary  steps  to  acquire  title  to  one 
of  the  claims,  but  abandoned  the  other  claim,  the  one  in 
question.  Subsequently  the  defendant  located,  but  in  his 
own  name,  the  second  claim,  and  the  plaintiff  brought  suit 
to  establish  his  title  to  a  half  interest  therein  under  such 
second  location. 

The  trial  court  found  the  agreement  to  be  that  the  plaintiff 
was  to  have  the  option  of  claiming  a  half-interest  in  these  two 
claims;  that  the  plaintiff  exercised  such  option  by  claiming 
his  interest  in  the  other  claim,  and  that,  when  the  option  was 
exercised,  the  agreement  between  the  parties  terminated ;  that, 
the  original  location  having  lapsed,  a  subsequent  location  by 
the  defendant  of  the  claim  in  question  gave  no  right  there- 
under to  the  plaintiff,  since  at  the  time  of  such  subsequent 
location  there  was  no  contract  or  obligation  between  the 
parties  under  which  the  plaintiff  could  claim  any  interest 
whatsoever  in  the  property;  and  gave  judgment  for  the 
defendant. 

The  first  and  fourth  assignments  of  error  raise  the  question 
whether  the  evidence  supports  the  findings  and  judgment 
entered  thereon.  The  rule,  which  we  have  often  stated,  is 
that  this  court  will  not  disturb  the  findings  of  the  trial  court 
as  to  the  facts  if  there  is  any  evidence  fairly  tending  to 
support  them.  An  examination  of  the  record  shows  that  the 
findings  of  fact  were  fairly  supported  by  the  evidence,  and 
the  conclusions  drawn  therefrom  by  the  court  are  correct 

The  second  ground  of  error  assigned  is  that  the  court 
admitted  incompetent  and  inunaterial  evidence  in  allowing 
testimony  showing  the  amount  of  work  done  on  the  claim 
after  its  second  location  by  the  defendant.  The  evidence 
offered  was  not  incompetent.  Under  the  issues  it  would  seem 
to  have  been  immaterial,  but  it  is  not  a  ground  for  a  re- 
versal of  a  judgment  that  a  trial  court,  sitting  without  a  jury, 
admitted  evidence  that  was  inunaterial,  unless  it  appears  that 
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the  determination  of  the  court,  in  some  degree  at  least,  was 
based  on  such  evidence.    Such  is  not  the  case  here. 

The  third  error  assigned  is  that  the  court  erred  in  refusing 
to  receive  certain  evidence  offered  by  the  plaintiff  in  rebuttal. 
This  assignment  does  not  specify  the  grounds  of  the  error 
complained  of,  but  in  his  brief  counsel  claims  error  in  the 
refusal  of  the  court  to  allow  certain  testimony  of  the  plaintiff, 
offered  in  rebuttal,  regarding  a  certain  conversation  with  a 
witness,  Pennington.  An  examination  of  the  record  shows 
not  only  that  no  ruling  was  made  by  the  court  excluding  any 
answer  to  any  specific  question,  but  that  the  whole  conversa- 
tion was  fully  given  by  the  plaintiff  in  his  examination  in 
chief,  and  he  was  also  allowed  to  answer  all  the  questions  put 
to  him  by  his  counsel  in  regard  thereto  when  called  in  rebuttal. 

Other  testimony,  which  it  is  claimed  the  court  erred  in 
refusing  to  receive,  was  the  following :  The  wife  of  the  plain- 
tiff testified  as  a  witness  for  the  plaintiff,  and  testified  to 
conversations  she  had  heard  between  the  plaintiff  and  de- 
fendant. OiUy  a  few  questions  were  put  to  her  on  cross- 
examination,  and  they  related  solely  to  the  conversations  be- 
tween the  plaintiff  and  defendant.  For  the  defendant,  a  Mr. 
Williams  was  called  as  a  witness,  who  was  examined  and 
cross-examined  as  to  a  conversation  with  the  plaintiff  about 
the  mining  claim  in  question,  upon  which  Williams  then  had 
a  bond  and  lease,  which  he  had  obtained  from  the  defendant. 
The  conversation  tended  to  show  that  the  plaintiff  knew  of 
such  bond,  but  that  he  made  no  claim  to  the  property  in 
question.  In  rebuttal,  the  plaintiff's  wife  was  recalled,  and 
asked  if  she  had  ever  had  a  conversation  with  Mr.  Williams 
in  regard  to  this  mining  claim.  The  question  was  excluded 
by  the  court,  and  the  plaintiff  then  offered  to  prove  by  the 
witness  that  Williams  came  to  her  after  he  had  taken  a  bond 
on  the  claim,  and  wanted  to  buy  it.  On  objection,  this  testi- 
mony was  excluded.  It  was  not  error  for  the  court  to  exclude 
the  testimony.  Such  testimony  was  not  competent,  unless 
it  was  competent  as  tending  to  impeach  the  witness  Williams, 
but  no  foundation  for  such  impeachment  had  been  laid,  and 
the  testimony  was,  therefore,  properly  excluded. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
district  court  is  therefore  affirmed. 

Sloan,  J.,  and  Davis,  J.,  concur. 
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[CivU  No.  791.    Filed  March  20,  1903.] 
[71  Pac.  965.] 

M.  M.  TRICKEY,  Administrator  of  the  Estate  of  Norman 
H,  Chapin,  Deceased,  Defendant  and  Appellant,  v. 
GEORGE  W.  CROWE,  Plaintiff  and  Appellee. 

1.  Bbokebs  —  Option  Contract  —  Expoultion  —  Subsequent  Sale. — 
Where  the  owner  of  an  interest  in  a  mine  agreed  to  give  plaintiff 
a  certain  commission  for  selling  same,  and  a  prospective  purchaser 
was  secured,  who  took  an  option  on  the  interest  for  a  certain 
period,  the  owner  depositing  a  deed  in  escrow,  but  the  owner  died 
before  the  expiration  of  the  option,  and  the  deed,  on  the  failure 
of  the  purchaser  to  make  payment,  was  returned  to  his  adminis- 
trator, who  subsequently  sold  the  interest  to  the  same  purchaser  at 
the  same  price  but  on  different  terms,  the  administrator  was  not 
liable  to  plaintiff  for  the  commission  agreed  on  in  the  contract  with 
decedent. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Santa  Cruz. 
George  R.  Davis,  Judge.    Reversed. 

Judgment  of  supreme  court  aflSrmed.  Opinion,  204  U.  S. 
228. 

The  facts  are  stated  in  the  opinion. 

Smith  &  Ives,  and  DuflPy  &  Richardson,  for  Appellant. 

In  all  cases  where  the  principal  has  revoked  the  contract 
before  the  broker  has  earned  his  commissions,  the  broker's 
right  to  commissions  is  absolutely  cut  off,  except  where  it 
has  been  found  as  a  fact  that  such  revocation  was  a  mere 
device  to  defraud  the  broker  of  his  right  to  commissions. 
Sibbald  v.  Bethlehem  Iron  Co.,  83  N.  Y.  378,  38  Am.  Rep. 
441 ;  Beale  v.  Creswell,  3  Md.  196 ;  Zeimer  v.  Antisel,  75  Cal. 
509,  17  Pac.  642;  Armstrong  v.  Wann,  29  Minn.  126,  12 
N.  W.  345;  Satterthwaite  v.  Vreeland,  46  How.  Pr.  508; 
Carlson  v.  Nathan,  43  111.  App.  364;  Buehler  v.  Wiffenbach, 
21  Misc.  Rep.  30,  46  N.  Y.  Supp.  861;  Pryor  v.  Jolly,  91 
Tex.  86,  40  S.  W.  959;  Antisdell  v.  Camfield,  119  Mich.  229, 
77  N.  W.  944. 
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The  interest  arising  from  commissions  is  not  such  an  inter- 
est as  will  render  the  authority  irrevocable.  Stier  v.  Imperial 
Life  Ins.  Co,,  58  Fed.  843;  Barr  v.  Schroeder,  32  Cal.  609; 
Chambers  v.  Seay,  73  Ala.  372 ;  Hamilton  v.  Frothingham,  59 
Mich.  253,  26  N.  W.  486;  Green  v.  Cole,  103  Mo.  70,  15  S.  W. 
317;  Coffin  v.  Landi^,  46  Pa.  St.  426. 

The  death  of  the  principal  put  an  end  to  the  agency,  the 
broker's  authority  not  being  coupled  with  an  interest.  Boone 
V.  Clarke,  3  Cranch  C.  C.  389,  Fed.  Cas.  No.  1641;  Hunt  v. 
Bousmanier,  8  Wheat.  174,  5  L.  Ed.  589 ;  Missouri  v.  Walker, 
125  U.  S.  339,  8  Sup.  Ct.  929,  31  L.  Ed.  769;  Scruggs  v. 
Driver,  31  Ala.  274. 

Hereford  &  Hazzard,  for  Appellee. 

DOAN,  J. — This  was  an  action  brought  by  the  appellee,  as 
plaintiff,  against  the  appellant,  as  administrator  of  the  estate 
of  N.  H.  Chapin,  deceased,  to  recover  the  sum  of  five  thou- 
sand dollars  as  commission  on  a  sale  alleged  to  have  been 
effected  by  the  plaintiff  for  the  deceased,  Chapin,  during  his 
life,  of  a  one-fourth  interest  in  a  mine.  The  facts  in  the  case, 
as  disclosed  by  the  record,  were  as  follows :  Previous  to  March, 
1899,  a  mine  known  as  the  ** Pride  of  the  West''  was  owned 
by  three  parties.  A  man  named  Olsen  owned  one  half  thereof, 
and  Norman  H.  Chapin  and  Jerry  Neville  each  owned  a 
one-fourth  interest  therein.  In  March,  1899,  the  plaintiff, 
Crowe,  brought  this  mine  to  the  attention  of  one  Emerson 
Gee  and  his  associate,  A.  E.  Wilfley,  and  visited  the  mine  with 
them.  Wilfley  subsequently,  in  the  latter  part  of  March,  1899, 
purchased  Olsen 's  one-half  interest,  and  made  an  agreement 
with  Chapin  and  Neville  for  the  purchase  of  the  remaining 
one-half  interest,  a  deed  to  which  remaining  one-half  interest 
was  executed  by  Chapin  and  Neville  and  placed  in  escrow, 
the  terms  of  the  escrow  agreement  providing  that  the  deed 
was  to  be  delivered  to  Wilfley  upon  the  payment  by  him  of 
the  sum  of  one  hundred  thousand  dollars  in  cash  on  or  before 
the  first  day  of  April,  1900.  It  was  verbally  agreed  between 
Crowe  on  the  one  part  and  Chapin  on  the  other,  representing 
himself  and  Neville,  that  Crowe  was  to  receive  ten  per  cent 
of  the  purchase  money  received  by  them  for  their  interest 
in  the  mine  as  a  commission  for  making  the  sale.  This  verbal 
agreement  was  made  and  the  terms  of  sale  were  arranged  in 
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the  latter  part  of  March,  1899,  and  on  April  1,  1899,  the 
deed  and  escrow  agrreement  were  executed  by  Chapin  and 
Neville,  and  deposited  in  the  Consolidated  National  Bank  of 
Tucson.  Prior  to  the  first  day  of  April,  1900,  Chapin  and 
Neville  both  died.  M.  M.  Trickey  was  appointed  the  adminis- 
trator of  Chapin 's  estate,  and  one  Henry  Harmon  was  ap- 
pointed the  administrator  of  Jerry  Neville's  estate.  Wilfley 
failed  to  pay  the  money  and  take  the  property  under  this 
option,  and  after  the  expiration  of  the  time  mentioned  in 
the  escrow  agreement,  and  in  accordance  with  the  terms 
thereof,  the  deed  in  escrow  was  returned  to  Trickey,  the 
administrator  of  Chapin 's  estate.  Thereafter,  on  the  seventh 
day  of  April,  1900,  upon  the  payment  of  one  thousand  dol- 
lars by  Wilfley,  the  administrators  of  these  two  estates  made 
another  agreement  with  him,  by  the  terms  of  which  they 
agreed  to  execute  a  deed  to  the  half  interest  in  the  said 
mine  owned  by  the  two  estates  upon  the  payment  of  the 
purchase  price  of  one  hundred  thousand  dollars  in  specific 
amounts  upon  the  different  dates  therein  expressed.  After 
the  lapse  of  this  option,  M.  M.  Trickey,  as  administrator  of 
the  estate  of  Chapin,  on  the  nineteenth  day  of  June,  1900, 
entered  into  another  agreement,  whereby  he  gave  to  Wilfley 
an  option  to  purchase  the  one-fourth  interest  in  the  said 
mine  owned  by  the  estate  of  Chapin,  and  obligated  himself 
to  execute  to  Wilfley  a  deed  for  such  interest  upon  the  pay- 
ment of  five  thousand  dollars  in  cash,  five  thousand  dollars 
within  three  months,  the  further  sum  of  five  thousand  dol- 
lars within  six  months,  the  further  sum  of  five  thousand 
dollars  within  nine  months,  the  further  sum  of  five  thousand 
dollars  within  twelve  months,  and  the  further  sum  of  twenty- 
five  thousand  dollars  within  eighteen  months,  making  the 
full  sum  of  fifty  thousand  dollars,  the  full  purchase  price 
to  be  paid.  In  pursuance  of  this  option  A.  R.  Wilfley  was 
credited  with  five  hundred  dollars  of  the  one  thousand  dollars 
paid  on  the  lapsed  option  of  April  7th  prior,  and  paid  to 
Trickey,  administrator,  four  thousand  five  hundred  dollars 
on  that  date,  June  19,  1900,  and  afterwards  five  thousand 
dollars  on  September  19,  1900,  five  thousand  dollars  on  Decem- 
ber 19,  1900,  five  thousand  dollars  on  March  20,  1901,  five 
thousand  dollars  on  June  17,  1901,  and  twenty-five  thousand 
dollars  on  December  7,  1901,  as  the  purchase  price  of  the 
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interest  of  said  estate  in  the  said  mine,  being  an  undivided 
one-fourth  interest  therein. 

On  the  tenth  day  of  November,  1900,  the  plaintiff,  Crowe, 
presented  to  Trickey,  as  the  administrator  of  Chapin's  estate, 
his  claim  against  the  estate  of  said  Chapin  for  **ten  per  cent 
of  the  purchase  price  of  the  Pride  of  the  West  mine,  agree- 
ment for  the  sale  of  which  was  entered  into  about  April  1, 
1899,  and  which  said  agreement  of  sale  was  made  by  Chapin 
and  Neville  to  A.  R.  Wilfley,  and  which  sale  was  brought 
about  by  the  said  George  W.  Crowe,  upon  the  agreement  that 
he  was  to  receive  ten  per  cent  commission  upon  said  purchase 
price  from  said  Chapin  and  Neville,  one  half  of  said  ten 
per  cent  being  $5,000.''  This  claim  having  been  rejected  by 
the  administrator,  George  W.  Crowe  brought  this  action  in 
the  district  court  of  Santa  Cruz  County  on  the  twenty-fifth 
day  of  January,  1901.  He  alleged  in  his  complaint  that 
Norman  H.  Chapin  died  on  or  about  the  eleventh  day  of 
January,  1900,  and  that  on  the  eighth  day  of  February,  1900, 
the  defendant,  M.  M.  Trickey,  was  appointed  and  qualified 
as  the  administrator  of  Chapin's  estate;  that  between  the 
eighth  day  of  February,  1898,  and  the  eleventh  day  of  Janu- 
ary, 1900,  the  plaintiff  performed  services  for  the  deceased, 
Chapin;  that  the  particular  nature  of  the  said  services  was 
procuring  a  purchaser  and  bringing  about  the  sale  of  the 
interest  of  said  deceased,  together  with  the  interest  of  his 
co-owner,  Jerry  Neville,  in  the  said  mine,  to  such  purchaser; 
that  the  purchaser  so  found  and  procured  by  plaintiff  was 
A.  R.  Wilfley;  that  through  the  services  and  efforts  of  plain- 
tiff the  said  deceased  and  the  said  Neville  were  enabled  to 
sell  and  did  sell  to  the  said  A.  R.  Wilfley  their  said  interests 
in  the  said  mine  for  the  purchase  price  of  one  hundred  thou- 
sand dollars,  of  which  the  share  of  the  said  deceased  was 
fifty  thousand  dollars;  that  said  services  were  reasonably 
worth  the  sum  of  five  thousand  dollars,  and  that  said  Chapin 
promised  and  agreed  to  pay  to  plaintiff  for  said  services  the 
sum  of  five  thousand  dollars,  being  ten  per  cent  of  said  pur- 
chase price;  that,  as  plaintiff  believed,  the  whole  of  said 
purchase  price  had  been  paid  to  said  Chapin  or  to  said  de- 
fendant, and  that  neither  the  said  Chapin  nor  the  said 
defendant  had  paid  to  plaintiff  the  said  five  thousand  dollars, 
or  any  part  thereof;  that  the  claim  therein  set  forth  was, 
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about  the  tenth  day  of  November,  1900,  presented  to  the 
defendant,  as  administrator  of  Chapin's  estate,  and  by  him 
rejected ;  that  the  estate  of  Chapin  was  solvent. 

The  defendant  answered  by  demurrer,  an  allegation  of 
defect  of  parties,  and  a  verified  general  denial. 

On  the  trial  of  the  case  before  the  court  without  a  jury, 
the  court  found  as  facts:  **That  between  the  8th  day  of 
February,  1898,  and  the  11th  day  of  January,  1900,  the 
plaintiff  performed  services  for  the  said  Norman  H.  Chapin, 
at  the  request  of  said  Chapin,  in  bringing  about  a  sale  of  the 
interests  of  the  said  Chapin  in  the  Pride  of  the  West  mine, 
which  mine  is  located  in  the  said  county  of  Santa  Cruz ;  that 
the  particular  nature  of  said  services  was  the  finding  and 
procuring  of  a  purchaser  and  bringing  about  a  sale  of  the 
interests  of  the  said  Chapin  in  the  said  Pride  of  the  West 
mine;  that  the  purchaser  so  found  and  procured  by  plaintiff 
was  A.  R.  Wilfley,  of  Denver,  Colorado — for  which  services 
the  said  Chapin  agreed  to  pay  to  the  said  plaintiff  ten  per 
cent  of  all  moneys  received  by  the  said  Chapin  from  the 
said  Wilfley  on  account  of  the  sale  by  the  said  Chapin  and 
the  purchase  by  the  said  Wilfley  of  the  said  mine.  That  the 
said  A.  R.  Wilfley  paid  to  the  said  defendant,  as  such  adminis- 
trator, for  the  interest  of  the  said  Chapin,  the  sum  of  fifty 
thousand  dollars  ($50,Q00),  as  follows:  April  7,  1900,  $500; 
June  19,  1900,  $4,500;  September  19,  1900,  $5,000;  December 
19,  1900,  $5,000;  March  20,  1901,  $5,000;  June  17,  1901, 
$5,000;  December  7,  1901,  $25,000.''  Upon  these  facts  the 
court  rendered  judgment  in  favor  of  the  plaintiff  for  five 
thousand  dollars,  and  directed  the  defendant  to  pay  the  said 
sum  out  of  the  estate  of  Chapin  in  the  due  course  of  the 
administration  of  the  said  estate;  from  which  judgment  and 
the  denial  of  a  motion  for  a  new  trial  the  defendant  appealed. 

The  appellant  has  presented  in  his  assignment  of  errors 
many  questions  that  we  find  it  unnecessary  to  investigate  or 
determine.  Among  the  undisputed  facts  presented  by  the 
record  in  this  case  are  these:  Crowe,  in  March,  1899,  as  a 
broker,  found  and  presented  to  the  owners  of  the  mine  as  a 
purchaser  A.  R.  Wilfley,  who  purchased  a  half  interest  in 
the  mine  from  Olsen,  and  took  from  Chapin,  who  represented 
himself  and  Neville,  an  option  on  the  other  half  interest 
owned  by  them.     By  the  terms  of  this  option  Wilfley  had 
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the  privilege  of  paying  one  hundred  thousand  dollars  on  the 
first  day  of  April,  1900,  and  taking  the  deed  to  the  one-half 
interest  in  the  mine,  which  was,  in  pursuance  of  the  terms 
of  said  option  agreement,  executed  by  N.  H.  Ohapin,  Marie 
Chapin,  Jerry  Neville,  and  Refugia  Neville,  and  was  deposited 
in  escrow  to  his  order  upon  such  payment.  He  failed  to  avail 
himself  of  this  option,  and  after  the  expiration  thereof,  and 
after  the  death  of  both  Chapin  and  Neville,  the  deed  was 
returned  to  the  administrator  of  Chapin 's  estate.  Within 
seven  days  thereafter  Wilfley  entered  into  a  written  agree- 
ment, with  M.  M.  Trickey,  the  administrator  of  Chapin 's 
estate,  and  Henry  Harmon,  the  administrator  of  Neville's 
estate,  for  the  purchase  of  the  property  on  the  following 
terms:  Ten  thousand  dollars  cash,  ten  thousand  dollars  in 
three  months,  ten  thousand  dollars  in  six  months,  ten  thou- 
sand dollars  in  nine  months,  ten  thousand  dollars  in  twelve 
months,  and  fifty  thousand  dollars  in  eighteen  months,  and 
paid  one  thousand  dollars  on  such  option.  This  was  an  inde- 
pendent transaction,  in  which  no  reference  was  made  to  the 
former  option  or  deed  deposited  in  pursuance  thereof,  but 
Trickey  and  Harmon,  as  administrators,  agreed  to  execute 
deeds,  and  Wilfley  and  they  acknowledged  the  instrument 
before  a  notary.  Failing  to  pay  the  other  nine  thousand 
dollars  of  the  cash  payment,  this  option  lapsed,  and  on  June 
19th  Wilfley  made  another  deal  with  M.  M.  Trickey,  as  the 
administrator  of  Chapin 's  estate,  for  the  one-fourth  interest 
owned  by  the  Chapin  estate,  and  paid  four  thousand  five 
hundred  dollars  in  cash  on  that  date,  and  took  from  Trickey 
a  bond  obligating  him,  on  the  full  payment  of  the  remainder 
of  the  purchase  price  within  the  ensuing  eighteen  months,  to 
execute  a  deed  conveying  to  Wilfley  the  right,  title,  and  in- 
terest of  the  estate  of  N.  H.  Chapin,  deceased,  in  and  to  the 
said  mining  property,  and  described  as  a  one-fourth  interest 
therein.  This  was  an  independent  transaction,  containing 
no  extension  of,  or  reference  to,  any  former  agreement  or  deed, 
but  Trickey  bound  himself  upon  the  payment  of  the  purchase 
price  to  execute  a  deed  as  administrator  conveying  the  right, 
title,  and  interest  of  the  estate.  These  payments  were  there- 
after made  on  the  times  required  in  the  title  bond,  and  the 
sale  perfected  thereby.  Crowe  had  nothing  whatever  to  do 
with  the  sale  of  the  property  after  the  death  of  Chapin. 
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The  only  parties  who  participated  in  the  negotiations  leading 
up  to  the  last  contract  executed  by  Trickey  as  administrator 
were  Wilfley  and  Trickey.  The  only  parties  in  the  other 
instance — ^the  contract  of  April  7,  1900 — ^were  Wilfley  on 
the  one  side,  and  the  administrators,  Trjckey  and  Hacmon, 
on  the  other.  Crowe  bases  his  claim  to  commission  entirely 
upon  the  agreement  made  with  him  by  Chapin  in  March, 
1899,  and  the  subsequent  purchase  of  the  property  by  Wilfley 
from  the  administrator  of  Chapin 's  estate.  Wilfley  is  the 
purchaser  whom  Crowe  procured,  and  the  same  property 
contracted  for  between  Chapin  and  Wilfley  was  subsequently 
purchased  by  Wilfley  from  the  administrator  of  Chapin 's 
estate  at  the  same  price  agreed  upon  between  Wilfley  ^nd 
Chapin,  though  on  different  terms,  and  in  an  entirely  diflPerent 
transaction,  after  the  option  given  by  Chapin  to  Wilfley  had 
expired.  The  whole  question  in  this  case  is  the  liability  of 
Chapin 's  estate  to  Crowe  for  the  commission  on  such  sale 
upon  this  state  of  facts. 

The  rule  governing  the  liability  for  commission  has  been 
very  plainly  laid  down  in  the  decisions  of  our  courts  of  last 
resort.  These  decisions  in  general  terms  hold  that,  in  order 
to  entitle  him  to  commission,  a  broker  must  complete  the  sale 
of  the  property  within  the  life  of  his  contract,  unless  such 
completion  is  prevented  through  the  fault  of  his  principal, 
or  his  authority  is  revoked  and  his  brokerage  terminated 
in  bad  faith  by  his  principal  before  the  completion  of  such 
sale,  for  the  purpose  of  preventing  his  receiving  the  com- 
mission that  he  has  fairly  earned.  This  general  rule,  in 
somewhat  different  language,  is  announced  in  the  following 
citations : — 

**The  broker  must  complete  the  sale;  that  is,  he  must 
find  a  purchaser  in  a  situation  and  ready  and  willing  to 
complete  the  purchase  on  the  terms  agreed  on,  before  he  is 
entitled  to  his  commissions."  McGavock  v.  Woodlief,  20 
How.  221,  15  L.  Ed.  884. 

**The  duty  assumed  by  the  broker  is  to  bring  the  minds  of 
the  buyer  and  seller  to  an  agreement  for  a  sale,  and  the  price 
and  terms  on  which  it  is  to  be  made,  and  until  this  is  done 
his  right  to  commissions  does  not  accrue.  It  must  further 
appear  that  the  broker  performed  the  duty  assumed  by  him 
within  the  time  limited  in  his  contract,  or  within  such  ex- 


March,  1903.]  Trickey  v.  Crowe.  183 

tension  of  time  as  may  have  been  granted  by  his  employer. 
If  he  fail  to  do  that,  he  is  not  entitled  to  the  commission, 
even  though  he  made  efforts  to  sell  the  property,  and  first 
called  to  it  the  attention  of  the  party  who  subsequently  made 
the  purchase,  unless  the  delay  was  caused  by  the  negligence, 
fault,  or  fraud  of  the  owner."  Zeimer  v.  Antisell,  75  Cal. 
509,  17  Pac.  642. 

**  Where  the  broker  opens  negotiations,  but,  failing  to  bring 
the  customer  to  the  specified  terms,  abandons  them,  and  the 
owner  subsequently  sells  the  property  to  the  same  person  at 
the  price  fixed,  he  is  not  liable  to  the  broker  for  his  com- 
missions.''    Wylie  V.  Marine  National  Bank,  61  N.  Y.  415. 

*'It  is  the  established  rule  that  a  broker  is  never  entitled 
to  commissions  for  unsuccessful  efforts.  .  .  .  The  broker  may 
devote  his  time  and  expend  his  money  with  ever  so  much 
devotion  to  the  interests  of  his  employer,  and  yet  if  he 
fails — if,  without  effecting  an  agreement  or  accomplishing  a 
bargain,  he  abandons  the  effort,  or  his  authority  is  fairly 
and  in  good  faith  terminated — ^he  gains  no  right  to  commis- 
sions, and  in  such  event  it  matters  not  that  after  his  failure 
and  the  termination  of  his  agency  what  he  has  done  proves 
of  use  and  benefit  to  the  principal.  He  may  have  introduced 
to  each  other  parties  who  otherwise  would  have  never  met. 
He  may  have  created  impressions  which,  under  later  and 
more  favorabk  circumstances,  naturally  lead  to,  and  mate- 
rially assist  in,  the  consummation  of  a  sale.  .  .  .  But  all 
that  gives  him  no  claim.  This,  however,  must  be  taken  with 
one  important  and  necessary  limitation.  If  the  efforts  of 
the  broker  are  rendered  a  failure  by  the  fault  of  the  employer ; 
if  he  changes  his  mind  after  the  purchaser,  ready  and  willing 
and  consenting  to  the  prescribed  terms,  is  produced;  or  if 
the  latter  declines  to  complete  the  contract  because  of  defect 
of  title  in  or  encumbrance  on  the  property — ^then  the  broker 
does  not  lose  his  commission.  One  other  principle  applicable 
to  such  a  contract  needs  to  be  kept  in  view :  Where  no  time  for 
the  continuance  of  the  contract  is  fixed  by  its  terms,  either 
party  is  at  liberty  to  terminate  it  at  will,  subject  only  to  the 
ordinary  requirements  of  good  faith.  Usually  the  broker  is 
entitled  to  a  fair  and  reasonable  opportunity  to  perform  his 
obligation,  but,  that  having  been  granted  him,  the  right  of 
the  principal  to  terminate  his  authority  is  absolute  and  un- 
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restricted,  except  only  that  he  may  not  do  it  in  bad  faith, 
and  as  a  mere  device  to  escape  the  payment  of  the  broker's 
commission.  ...  If ,  after  the  broker  has  been  allowed  a  rea- 
sonable time  within  which  to  produce  a  buyer  and  effect  a 
sale,  he  has  failed  to  do  so,  and  the  seller  in  good  faith  and 
fairly  has  terminated  the  agency,  and  sought  other  assistance, 
by  the  aid  of  which  a  sale  is  consummated,  it  does  not  give 
the  original  broker  a  right  to  commissions  because  the  pur- 
chaser is  the  one  whom  he  introduced,  and  the  final  sale  is 
aided  or  helped  forward  by  his  previous  unsuccessful  efforts." 
Sibbald  v.  Bethlehem  Iron  Co.,  83  N.  Y.  378,  38  Am.  Rep.  441. 

The  authority  of  a  broker,  and  therefore  his  right  to  com- 
missions on  a  sale  made,  may  be  terminated  by  the  agreement 
of  the  parties,  by  revocation  on  the  part  of  the  principal,  or 
by  the  operation  of  law.  The  citations  above  are  from  cases 
where  the  principal  directly  revoked  the  authority  or  with- 
drew the  property  from  the  broker.  But  the  United  States 
supreme  court  has  said  that  ''no  principle  is  better  settled 
than  that  the  powers  of  an  agent  cease  on  the  death  of  his 
principal.''  Oalt  v.  Oalloway,  4  Pet.  332,  7  L.  Ed.  876,  It 
is  the  general  rule  that  the  authority  of  an  agent  or  broker, 
even  when  embodied  in  a  power  of  attorney  under  such 
circumstances  as  to  render  it  irrevocable  during  the  life  of 
the  party  granting  it,  becomes  extinct  by  his  death.  This 
general  rule  that  a  power  ceases  with  the  life  of  the  person 
giving  it  admits  of  but  one  exception:  that,  if  the  power  be 
coupled  with  an  interest,  it  survives  the  person  giving  it,  and 
may  be  executed  after  his  death.  But  by  such  interest  is  not 
meant  an  interest  in  that  which  is  produced  by  the  exercise 
of  the  power,  but  it  must  be  an  interest  in  the  property  on 
which  the  power  is  to  operate.  Hunt  v.  Bousmanier,  8  Wheat. 
174,  5  L.  Ed.  589.  .  This  exception  to  the  rule  will  not  affect 
the  consideration  of  the  case  at  bar,  because  the  authority  to 
sell  on  commission  is  not  an  authority  coupled  with  an  interest. 
The  cases  are  uniform  in  this  respect. 

When  we  apply  these  principles  to  the  facts  of  the  present 
case,  we  find  that  the  efforts  of  the  broker,  Crowe,  resulted  in 
procuring  the  purchaser,  Wilfley,  not  to  purchase  absolutely, 
but  to  take  an  option  on  the  purchase  of  this  property,  for 
one  hundred  thousand  dollars.  Crowe's  principals  executed 
a  deed  to  the  property  and  placed  it  in  escrow.    Although 
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Chapin  and  Neville  both  died  before  the  expiration  of  that 
escrow  agreement,  the  deed  executed  by  them  remained  sub- 
ject to  the  order  of  the  purchaser,  and,  it  he  had  availed 
himself  of  the  terms  of  that  agreement,  the  sale  would  have 
been  completed,  and  the  broker  would  have  been  entitled  to 
his  commission;  but  the  failure  of  Wilfley  to  make  the  pay- 
ment and  take  up  the  deed,  and  the  return  of  the  deed,  after 
the  expiration  of  the  option  and  after  Chapin 's  death,  to  the 
administrator  of  his  estate,  closed  this  transaction  without 
any  sale  having  been  made,  and  therefore  without  any  right 
to  commissions  having  been  acquired  by  Crowe.  The  sale 
that  was  subsequently  effected  was  the  result  of  the  negotia- 
tions between  Trickey,  the  administrator  of  Chapin 's  estate, 
and  Wilfley.  Crowe's  power  or  authority  to  act  in  this 
manner  had,  before  the  date  of  his  transaction,  been  termi- 
nated, and  his  agency  revoked,  by  the  death  of  Chapin,  and  l^e 
could  have  no  further  right  or  interest  therein  by  virtue  of 
the  agreement  of  March,  1899,  between  him  and  Chapin. 

There  is  no  claim  on  his  part  that  he  was  consulted  by 
either  the  vendor  or  vendee  in  the  later  negotiations.  He 
rendered  no  service  to  Trickey,  received  no  appointment  or 
agreement  from  Trickey  in  reference  to  the  matter,  and  the 
fact  that  his  former  efforts  to  effect  the  sale,  while  he 
failed  in  its  completion,  might  have  tended  to  assist  Trickey 
in  perfecting  it,  or  might  have  to  a  very  great  extent  rendered 
possible  the  consummation  of  such  sale,  will  not  suf&ce  to 
establish  a  claim  on  his  part  against  the  estate  of  Chapin  for 
commission  on  a  sale  that  Trickey  accomplished  without  his 
service. 

The  court  erred  in  finding  that  Crowe,  "between  the  8th 
day  of  February,  1898,  and  the  11th  day  of  January,  1900, 
brought  about  a  sale  of  Chapin 's  interest  in  the  mine,"  the 
undisputed  evidence  in  the  case  being  that  this  sale  was 
never  perfected,  but  that  after  the  expiration  of  the  option 
the  deed  executed  by  Chapin  was  returned  to  the  adminis- 
trator of  his  estate,  and  the  property  was  thereafter  pur- 
chased by  Wilfley  through  the  medium  of  an  independent 
transaction  with  the  administrator,  in  which  negotiations 
Crowe  took  no  part,  rendered  no  service,  and  had  no  interest. 

The  court  likewise  erred  in  finding:  **That  the  said  A.  E. 
Wilfley  paid  to  the  said  defendant,  as  such  administrator, 
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for  the  interest  of  the  said  Chapin,  the  sum  of  fifty  thousand 
dollars  ($50,000),  as  follows:  April  7,  1900,  $500;  June  19, 
1900,  $4,500;  September  19,  1900,  $5,000;  December  19,  1900, 
$5,000;  March  20,  1901,  $5,000;  June  17,  1901,  $5,000;  De- 
cember 7,  1901,  $25,000" — ^because  there  is  no  evidence  to 
sustain  such  finding,  but  the  undisputed  evidence  in  the  record 
proves  the  contrary.  If  Wilfley  had  paid  the  purchase  price 
under  the  option  given  by  Chapin,  and  had  taken  up  the  deed 
deposited  by  Chapin  and  Neville,  the  evidence  thereof  would 
have  sustained  this  finding;  but  the  plaintiff  himself  put  in 
evidence  the  testimony  of  Wilfiey  and  the  purchase  agree- 
ment made  between  Wilfley  and  the  administrators,  Trickey 
and  Harmon,  on  April  7,  1900,  and  also  the  contract  of  sale 
and  title  bond  executed  by  Trickey,  as  administrator,  on 
June  19,  1900;  none  of  which  evidence  is  contradicted,  and 
all  of  which  established  conclusively  the  fact  that  Wilfley 
paid  the  fifty  thousand  dollars  mentioned  in  the  finding  on 
the  dates  as  given  therein  to  the  defendant,  Trickey,  not  for 
the  interest  of  the  said  Chapin,  as  would  have  been  the  case 
had  Wilfley  paid  it  for  the  Chapin  and  Neville  deed,  but 
for  the  *' right,  title,  and  interest  of  the  said  estate  of  Norman 
H.  Chapin,  deceased,  in  and  to*'  the  said  property,  and  in 
compliance  with  the  terms  of  the  contract  of  sale  and  title 
bond  executed  to  him  by  Trickey,  the  administrator  of  said 
estate,  on  June  19,  1900. 

The  judgment  of  the  lower  court  is  reversed,  the  case  is 
remanded,  and  judgment  is  directed  to  be  entered  in  the  lower 
court  for  the  defendant. 

Kent,  C.  J.,  and  Sloan,  J.,  concur. 


[Civil  No.  816.    Piled  March  20,  1903.] 
[71  Pac.  954.] 

UNITED  STATES  OF  AMERICA,  Plaintiff  and  Appellant, 
V.  UNITED  VERDE  COPPER  COMPANY,  a  Corpora- 
tion.  Defendant  and  Appellee. 

1.  Public  Lands — Timber — Bemoval — ^Mining  Pubposbs — ^Interiok  D«- 

PASTMENT  —  BULES  AND  BeGULATIONS  —  SCOPB  —  AOT  OF  GONGBBSS, 
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June  3,  1878,  20  Stats.  88,  1  Supp.  Rev.  Stats.  U.  S.  166,  (U.  S. 
GoMP.  Stats.  1901,  p.  1528,)  Construed. — Congress,  by  act  supra, 
having  provided  for  the  taking  of  timber  from  public  mineral  lands 
for  mining  purposes,  subject  to  such  regulations  as  the  secretary 
of  the  interior  may  prescribe;  held,  that  the  secretary  may  pre- 
scribe rules  and  regulations  concerning  the  removal  of  timber,  and 
while  his  interpretation  of  the  intent  of  the  act  is  entitled  to 
weight,  yet  he  has  no  power  to  enlarge  or  restrict  the  purposes  for 
which  timber  may  be  used.' 

2.  Same—Same — Same— Same— Boastino  Ores — Smelting. — The  tak- 
ing of  timber  from  public  mineral  lands  for  the  purpose  of 
"roasting"  ores  at  the  mine,  by  which  ** roasting"  the  ores  are 
not  fused,  but  the  volatile  substances  are  driven  off  in  vapor,  gases, 
etc.,  and  the  ores  more  readily  and  economically  smelted  thereafter, 
is  a  taking  for  "mining  purposes"  within  the  purview  of  statute, 
supra. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Yavapai. 
Richard  E.  Sloan,  Judge.    Affirmed. 

Affirmed.    Opinion,  196  U.  S.  207,  49  L.  Ed.  449. 

The  facts  are  stilted  in  the  opinion. 

Frederick  S.  Nave,  United  States  Attorney,  and  John  H. 
Campbell,  Assistant  United  States  Attorney,  for  Appellant. 

By  general  »egulations,  Congress  has  not  only  not  granted 
a  license  or  privilege  for  the  cutting  of  timber  on  the  public 
lands,  but  has,  on  the  contrary,  expressly  served  notice  that 
no  such  cutting  is  permitted.  Rev.  Stats.  U.  S.  2461 ;  North- 
ern Pacific  By.  Co,  v.  Lewisy  162  U.  S.  376,  16  Sup.  Ct.  831, 
40  L.  Ed.  1006. 

Any  person  who  asserts  the  right  to  cut  timber  must  be 
prepared  to  show  an  express  privilege,  and  to  show  that  his 
cutting  has  been  in  compliance  with  all  the  conditions  of  the 
privilege.  Northern  Pacific  By,  Co.  v.  Lewis,  162  U.  S.  376, 
16  Sup.  Ct.  831,  40  L.  Ed.  1006. 

John  J.  Hawkins,  for  Appellee. 

The  use  of  the  wood  for  the  purpose  of  roasting  ore  was 
strictly  in  accordance  with  the  act  of  June  3,  1878.  United 
States  V.  Bichmond  Min.  Co.,  40  Fed.  415. 
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DOAN,  J. — The  complaint  in  this  action,  brought  by  the 
United  States  against  the  United  Verde  Copper  Company,  a 
corporation,  alleges  that  one  Rafael  Lopez,  a  citizen  of  the 
United  States,  and  a  bona  fide  resident  of  the  territory  of 
Arizona,  between  the  fifteenth  day  of  February,  1900,  and 
the  seventeenth  day  of  April,  1901,  wrongfully  cut  and  re- 
moved from  the  unsurveyed  public  mineral  lands  of  the 
United  States  a  large  amount  of  timber,  the  property  of  the 
United  States,  and  sold  the  same  to  the  defendant,  and  that 
the  defendant  used  the  timber  for  the  purpose  of  roasting 
ore  at  its  mines  situated  in  the  territory,  in  violation  of  act 
of  Congress  of  June  3, 1878,  (20  Stats.  88,  1  Supp.  Rev.  Stats. 
166  [U.  S.  Comp.  Stats.  1901,  p.  1528],)  and  of  the  rules 
and  regulations  of  the  secretary  of  the  interior  promulgated 
under  the  authority  of  the  act.  A  general  demurrer  was 
interposed  to  the  complaint,  and  a  special  demurrer  on  the 
ground  that  the  complaint  alleged  that  the  timber  was  used 
by  the  defendant  **for  the  purpose  of  roasting  ore,  which 
the  defendant  had  a  right  to  do  under  the  act,"  such  use 
being  * 'licensed  and  permitted  by  the  act."  The  demurrer 
was  sustained,  and  judgment  entered  thpreon  for  the  de- 
fendant. 

The  legal  right  of  the  United  States  to  recover  the  value 
of  the  timber  from  the  one  who  unlawfully  cuts  it,  or  from 
any  purchaser  of  such  timber,  is  well  established.  Wooden 
Ware  Co.  v.  Umted  States,  106  U.  S.  432,  1  Sup.  Ct.  398,  27 
L.  Ed.  230;  Northern  Pacific  R,  B.  Co,  v.  Lewis,  162  U.  S. 
376,  16  Sup.  Ct.  831,  40  L.  Ed.  1002.  The  absolute  owner- 
ship of  these  lands  being  in  the  United  States,  no  one  had  the 
right  to  enter  upon  the  lands,  or  cut  timber  therefrom,  with- 
out its  consent.  The  government  chose  to  make  some  excep- 
tions in  favor  of  certain  classes  of  people,  to  whom  were  given 
the  right  to  cut  timber  for  certain  purposes.  The  broad  gen- 
eral rule  being  against  the  right,  and  the  right  to  cut  being 
exceptional,  for  specified  purposes  only,  such  right,  if  ac- 
quired by  the  defendant  by  reason  of  a  compliance  with  the 
provision  of  the  statute,  should  have  been  shown  by  it.  In 
the  absence  of  evidence  establishing  such  right,  the  presump- 
tion is  that  the  cutting  is  illegal,  and,  as  a  matter  of  practice, 
a  complaint  simply  alleging  the  cutting  would  state  a  cause 
of  action ;  but  in  this  instance  the  complaint  has  gone  farther, 
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and  has  alleged  the  purposes  for  which,  and  the  conditions 
under  which,  the  cutting  was  done,  thus  relieving  the  defend- 
ant from  the  necessity  of  such  showing,  and  has  clearly  pre- 
sented for  the  consideration  of  the  court  the  question  whether 
or  not  timber  cut  from  the  public  mineral  domain  may,  under 
the  terms  of  the  act,  be  used  for  roasting  ore.  If  such  use  is 
within  the  terms  of  the  act,  then  the  demurrer  to  the  com- 
plaint was  properly  sustained.  If  such  use  is  not  within  the 
terms  of  the  act,  then  the  complaint  states  a  good  cause  of 
action  against  the  defendant. 

The  act  in  question,  omitting  the  parts  not  material,  is  as 
foUov/s:  **A11  citizens  of  the  United  States  and  other  persons, 
ho7ia  fide  residents  of  the  .  .  .  territories  of  .  .  .  Arizona, 
.  .  .  shall  be,  and  are  hereby,  authorized  and  permitted  to 
fell  and  remove,  for  building,  agricultural,  mining,  or  other 
domestic  purposes,  any  timber  or  other  trees  growing  Or  being 
on  the  public  lands,  said  lands  being  mineral,  and  not  subject 
to  entry  under  existing  laws  of  the  United  States,  except  for 
mineral  entry,  in  either  of  said  states,  territories,  or  districts 
of  which  such  citizens  or  persons  may  be  at  the  time  bona 
fide  residents,  subject  to  such  rules  and  regulations  as  the 
secretary  of  the  interior  may  prescribe  for  the  protection  of 
the  timber  and  of  the  undergrowth  growing  upon  such  lands, 
and  for  other  purposes."  Act  June  3,  1878,  20  Stats.  88,  1 
Supp.  Rev.  Stats.  166  [U.  S.  Comp.  Stats.  1901,  p.  1528]. 

Under  this  act  the  secretary  of  the  interior,  on  January 
18,  1900,  promulgated  certain  rules  and  regulations  govern- 
ing the  felling  and  removing  of  timber  from  the  public  domain 
for  mining  and  domestic  purposes;  such  rules,  so  far  as  ma- 
terial, being  as  follows: — 

**(4)  The  uses  for  which  the  timber  may  be  felled  or  re- 
moved are  limited  by  the  wording  of  the  act  to  *  building, 
agricultural,  mining,  or  other  domestic  purposes.' 

**(5)  No  timber  is  permitted  to  be  felled  or  removed  for 
purposes  of  sale  or  traffic,  or  to  manufacture  the  same  into 
lumber  or  other  timber  product  as  an  article  of  merchandise, 
or  for  any  other  use  whatsoever,  except  as  defined  in  section 
4  of  these  rules  and  regulations. ' ' 

**(7)  No  timber  is  permitted  to  be  used  for  smelting  pur- 
poses, smelting  being  a  separate  and  distinct  industry  from 
that  of  mining." 
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**(10)  These  rules  and  regulations  shall  take  effect  Febru- 
ary 15,  1900,  and  all  existing  rules  and  regulations  heretofore 
prescribed  under  said  act  by  this  department  are  hereby 
rescinded." 

It  will  be  observed  that  by  section  7  of  these  rules  the 
secretary  of  the  interior  decides  that  the  use  of  timber  for 
smelting  purposes  is  not  permitted  under  the  license  given 
by  the  above  act,  for  the  reason  that  smelting  is  a  separate  and 
distinct  industry  from  that  of  mining.  Under  these  rules 
this  action  was  brought  on  the  theory  that  the  use  of  the 
timber  for  roasting  ore  was  a  use  for  smelting  purposes,  and 
hence  prohibited. 

The  power  and  authority  of  the  secretary  of  the  interior 
to  make  such  rules  as  may  be  proper  with  respect  to  the 
cutting  and  removal  of  timber  under  the  act  has  been  upheld 
by  the  courts.  Northern  Pacific  B.  B.  Co,  v.  Lewis,  162  U. 
S.  376,  16  Sup.  Ct.  831,  40  L.  Ed.  1002;  United  States  v. 
Williams,  6  Mont.  379,  12  Pac.  851.  While  the  act  directly 
clothes  the  secretary  with  the  power  to  prescribe  rules  and 
regulations  concerning  the  cutting  and  removal  of  timber, 
and  his  interpretation  of  the  intent  and  true  meaning  of  the 
act  would  be  entitled  to  great  weight,  it  will  not  be  con- 
tended that  the  secretary,  by  any  rule  or  regulation,  has  the 
power  to  enlarge  or  restrict  the  purposes  expressed  in  the 
act  for  which  such  timber  may  be  used ;  so  that  if,  by  the  act 
itself,  Congress  has  given  the  right  to  use  such  timber  for 
roasting  ore,  any  rule  promulgated  by  the  secretary  that 
would  prohibit  such  use  would  be  unauthorized  and  illegal. 
We  have,  therefore,  to  consider  whether  such  use  is  authorized 
by  the  act  itself.  The  act  allows  such  use  for  building, 
agricultural,  mining,  and  other  domestic  purposes.  It  is 
apparent,  therefore,  that  if  the  use  of  timber  for  roasting  ore 
is  entitled  to  be  classed  as  a  use  for  ** mining  purposes,"  such 
use  is  within  the  terms  of  the  act. 

We  think  it  was  the  intent  of  Congress  by  this  act  to  en- 
courage and  develop  the  industry  of  mining,  and  in  so  doing 
to  enable  miners  to  make  free  use  of  the  timber  on  the  mineral 
lands  in  the  development  of  their  mines,  and  for  all  purposes 
that  may  be  classed  under  the  head  of  mining ;  and  that  they 
were  not  restricted  in  such  use  to  the  employment  of  timber 
in  the  mine  itself,  but  its  application  and  use  was  intended 
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to  be  granted  in  the  many  ways  requisite  and  necessary  for 
the  proper  development  of  the  industry.    While  it  was  in- 
tended that  those  engaged  in  mining,  whether  individuals 
or  incorporated  companies,  should  have  the  privilege  to  cut 
and  use  timber  necessary  for  the  development  of  their  mines, 
and  for  purposes  directly  connected  therewith,  it  was  not  the 
intention  of  Congress  that  plants  erected  for  the  independent 
business   of   smelting   ores,    commonly    known    as    **  custom 
smelters,''  should  be  allowed  to  make  use  of  such  timber  in 
such  enterprises,  for  the  reason,  as  given  by  the  secretary  of 
the  interior,  that  such  business  is  **a  separate  and  distinct 
industry  from  that  of  mining."    In  the  only  case  which  we 
have  found  in  which  this  question  is  discussed  ( United  States 
V.  Richmond  Mining  Co,,  40  Fed.  415)   the  United  States 
circuit  court  for  Nevada  held  that  the  use  of  wood  and  char- 
coal in  the  reduction  of  ores  and  refining  the  product  thereof 
by  mill  or  furnace  process,  if  not  strictly  a  mining  use,  was 
certainly  a  use  incident  to  mining,   and  closely  connected 
with  it.     Those  engaged  in  reducing  ores  within  the  state 
were  therein  held  to  be  within  the  benefits  conferred  by  the 
above  statute,  and  entitled  to  use  wood  or  timber  cut  from 
government  mineral  lands  for  that  purpose.     The  court  in 
that  case  decided  that  the  defendant  company,  a  corporation, 
had  full  right  to  purchase  wood  cut  from  public  mineral 
lands,  and  charcoal  made  from  such  wood,  and  use  the  same 
at  its  reduction  works,  and  that  the  statute  above  cited  was 
a  complete  defense  to  the  action  brought  by  the  government 
against  it  therefor.     This  case  was  taken  on  writ  of  error  to 
the  United  States  supreme  court,  but  was  there  dismissed  on 
motion  of  the  plaintiff  in  error  without  a  review  of  the  same, 
thus  leaving  the  decision  above  cited  the  only  authority  we 
have  on  this  question.    This  case  was  tried,  hoAvever,  prior 
to  the  adoption  and  promulgation  of  the  rule  above  quoted. 

We  believe  that  the  defendant  in  this  instance  was  fully 
protected  by  the  statute  in  using  the  wood  sued  for,  under 
the  license  granjted  in  the  act  to  use  wood  for  mining  pur- 
poses, unless  the  roasting  of  ores  should  properly  be  classed 
as  a  part  of  the  process  of  smelting,  and  is,  for  that  reason, 
not  included  in  -the  general  classification  of  mining  purposes. 
The  complaint  alleges  that  this  wood  was  used  by  the  defend- 
ant for  the  purpose  of  roasting  ore  at  its  mines  in  Yavapai 
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County,  Arizona.  It  is  a  matter  of  common  knowledge  that 
in  this  territory  the  roasting  of  ores  at  the  mines  from  which 
it  is  taken  is  ordinarily  accomplished  by  piling  the  ore  and 
the  wood  mingled  with  it  in  piles  in  the  open  air,  and  by 
igniting  the  wood  the  fire  is  communicated  to  the  sulphurous 
or  other  combustible  ingredients  in  the  ore,  and  thus,  by  the 
heat  generated  by  its  own  combustion  and  that  of  the  wood 
mingled  with  it,  the  volatile  substances  are  driven  off  in 
vapor,  smoke,  .and  gases  from  the  ore  thus  treated.  By  this 
treatment  the  ores  that  are  extremely  sulphide  or  highly 
charged  with  other  volatile  substances  are  relieved  from  a 
large  portion  thereof,  and  are  the  more  readily  treated  by 
smelting  or  other  processes  of  reduction,  and  besides  require 
less  fluxing  material  for  such  reduction,  and  are  also  lighter 
in  weight,  and  for  that  reason,  when  shipped  to  other  points 
for  smelting  or  further  treatment  of  any  kind,  cost  less 
for  freight.  Construing  the  pleading  strictly  against  the 
pleader,  as  it  is  our  duty  to  do,  we  must  assume  that  the 
wood  was  not  used  in  a  custom  smelter,  but  was  used  by  the 
defendant  for  roasting  ore  obtained  from  its  mines  in  the  ordi- 
nary manner  above  described. 

It  is  urged  by  the  counsel  for  the  appellant  that:  ''Both  as 
a  matter  of  common  knowledge  and  as  a  matter  of  definition 
of  the  words,  'roasting  ore'  is  a  part  of  the  process  of  smelt- 
ing, and  the  use  of  wood  for  the  purpose  of  roasting  ore  as 
set  forth  in  the  complaint  is  using  it  for  smelting  purposes. 
Therefore,  the  allegation  of  the  complaint  being  that  the  tim- 
ber was  used  by  the  appellee  for  roasting  ore,  it  states  a  proper 
cause  of  action,  and  is  not  obnoxious  to  demurrer."  In  sup- 
port of  this  proposition  he  quotes  the  definition  from  the 
Standard  Dictionary  of  the  verbs  "smelt"  and  "roast,"  as 
follows:  "Smelt:  To  obtain  (a  metal)  from  the  ore  by  a 
process  that  includes  fusion ;  also  in  a  more  limited  sense  to 
reduce  ores,  sweepings,  metallurgical  products,  etc.,  by  fusion 
in  a  furnace."  "Boast:  [The  only  definition  applicable  in 
the  discussion] :  (4)  Metal.  To  heat  highly  (metallic  ores) 
with  access  of  air,  but  without  fusing,  for  the  purpose  of 
driving  off  or  volatilizing  impurities,  or  for  oxidizing  them." 
We  think  that  from  the  authority  herein  cited  by  himself,  the 
counsel  has  proven  the  reverse  of  the  proposition,  and  that, 
without  looking  farther  than  the  definition  above,  it  is  shown 
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that  smelting,  even  in  its  more  general  sense,  is  the  obtaining 
of  metal  from  the  ore  by  a  process  that  lAcludes  fusion,  while 
roasting  ore  is  to  heat  highly  with  access  of  air,  but  without 
fusing ;  thereby  distinguishing  the  roasting  of  ore  from  smelt- 
ing, rather  than  including  it  therein.  But  upon  looking  far- 
ther we  find  that  the  definitions  given  by  Webster  are :  **  Smelt. 
1.  To  melt  or  fuse,  as  ore,  for  the  purpose  of  separating  the 
metal  from  extraneous  substances.''  ** Roast:  5.  To  dissipate 
by  heat  the  volatile  parts  of,  as  ores."  The  definitions  given 
by  Worcester  are:  "Smelt:  1.  To  melt  or  fuse,  as  ore,  for 
the  purpose  of  separating  metal  from  extraneous  substances." 
** Roast:  5.  To  expel  volatile  matters  from  by  exposing  to  heat, 
as  ores."  These  are  the  general  definitions  as  given  in  the 
dictionaries  recognized  as  authority  by  the  courts  and  by 
our  people  generally.  But  in  the  case  of  Lowrey  v.  Cowlcs 
Electric  Smelting  and  Aluminum  Co,,  68  Fed.  354,  Judge 
Taft,  of  the  United  States  circuit  court,  has  quoted  in  his 
decision  some  very  full  and  satisfactory  definitions  of  these 
terms  that  will  be  of  interest  in  this  determination.  **  'Smelt- 
iiig/  by  its  derivation,  is  synonjrmous  with  'melting,'  but  in 
metallurgy  and  the  commercial  manufacture  it  has  come  to 
have  a  more  contracted  meaning.  Thus  Prof.  Morton,  the 
expert  for  the  defendant,  quotes,  from  a  treatise  on  metal- 
lurgy by  Frederick  Overman,  this  distinction  between  *  melt- 
ing' and  'smelting':  *When  metallic  ores  are  exposed  to 
heat,  and  such  reagents  as  develop  the  metal,  we  call  it 
** smelting,"  in  contradistinction  from  the  mere  application 
of  heat,  causing  the  ore  to  become  fluid,  which  is  called 
** melting."  '  Prof.  Morton,  however,  is  of  the  opinion  that 
*  smelting'  really  means  nothing  more  than  'melting  apart,' 
and  that  any  process  in  which  the  melting  apart  or  separation 
of  a  metal  from  its  ores  is  effected  by  the  use  of  electricity  is 
correctly  described  as  electric  smelting.  .  .  .  Prof.  Langley, 
the  expert  for  the  complainant,  thus  defines  'smelt':  'The 
word  "smelt"  is  customarily  applied  to  that  class  of  metal- 
lurgical operations  in  which  a  metal  results,  said  metal  being 
in  a  metallic  condition,  and  obtained  from  an  ore  or  mixture 
in  which  the  metal  originally  existed  in  the  form  of  a  chemical 
compound.  In  all  instances  the  operation  of  smelting  re- 
sults in  producing  something  different  from  the  body  operated 
upon,  and  this  change  is  brought  about  by  the  action  of  heat 
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and  chemical  force.  .  .  .  ** Smelting,*'  then,  may  be  said  gen- 
erally to  indicate  the  melting  of  something  by  heat,  accom- 
panied by  a  chemical  change  induced  by  the  substances  present 
in  contact  with  the  ore.  .  .  .  The  substance  added  to  bring 
about  a  chemical  change  in  the  earthy  matters  of  the  ore  are 
called  ** fluxes,"  and  they  generally  consist  of  limestone,  or 
of  limestone  and  clay,  so  that,  in  the  practical  sense  of  the 
word,  one  may  say  the  term  ** smelting"  always  involves  melt- 
ing by  heat  and  the  concomitant  presence  of  a  chemical 
change.'  " 

These  definitions  of  the  term  ** smelt,"  taken  in  connection 
with  the  fact  that  smelting  is  ordinarily  accomplished  by 
means  of  extensive  plants  erected  for  that  purpose,  and  very 
often  at  great  distances  from  the  mines  producing  the  ores 
smelted,  while  only  the  most  extremely  sulphide  ores  are 
roasted,  and  the  roasting,  when  done,  is  frequently  accom- 
plished in  a  primitive  manner  by  the  combustion  in  the  open 
air  of  the  sulphur,  arsenic,  and  more  volatile  portions  of  the 
ore,  and  in  all  cases,  whether  in  the  primitive  manner  men- 
tioned or  in  reverberatory  furnaces,  is  accomplished  without 
any  fusion  or  melting  of  the  metal  contained  in  the  ore,  satisfy 
us  that  the  process  of  roasting  ores,  instead  of  being  included 
in,  is  entirely  different  and  distinct  from,  smelting,  and  the 
use  of  wood  therefor  is  properly  included  among  the  uses  au- 
thorized by  the  statute  for  ** mining  purposes." 

Where  a  company  extracts  the  ores  from  its  mines,  carries 
that  part  needing  such  treatment  to  the  roasting  dump,  uses 
wood  in  roasting  therefrom  the  sulphur,  arsenic,  and  other 
volatile  substances,  and  then  runs  the  ore  through  its  reduc- 
tion plant  and  converts  the  same  into  a  merchantable  product, 
the  extraction  of  the  ore  from  the  mines,  the  roasting  it  upon 
the  dumps  preparatory  for  its  final  reduction  in  the  furnaces 
and  other  reduction  plants  established  for  that  purpose,  is 
clearly  a  part  of  mining,  and  the  whole  process  of  such  extrac- 
tion and  preparation,  taken  together,  is  within  the  protection 
of  the  statute. 

We  feel  that  in  the  consideration  of  this  subject  the  prac- 
tical, usual,  and  ordinary  meaning  of  the  words  ** mining" 
and  ** mining  purposes,"  etc.,  should  govern,  rather  than  any 
narrow  meaning  that  might  be  argued  out  from  the  definitions 
given  by  the  lexicographers.     The  roasting  of  the  more  sul- 
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phurous  of  the  ore  taken  from  the  mine,  on  the  dump  near 
such  mine,  in  order  to  prepare  it  for  the  operation  of  smelt- 
ing, is  as  much  a  part  of  mining  as  the  separation  of  the  ore 
from  the  rock  inclosing  or  surrounding  it  by  the  laborers,  or 
the  handling  of  such  ore  by  machinery  after  having  been  taken 
from  **in  place."  They  are  all  steps  toward  taking  the  min- 
eral from  the  elements  originally  mixed  with  it  and  surround- 
ing it,  and  preparing  it  for  the  purposes  of  reduction  to 
metal  in  merchantable  shape.  They  are  not  a  part  of,  or 
connected  with,  smelting,  or  any  treatment  of  the  ore  during 
its"  reduction  in  the  smelter.  We  feel  that  it  was  the  inten- 
tion of  Congress  in  passing  this  act  that  it  should  be  so  con- 
strued, in  order  that  through  the  license  therein  granted 
the  building  up  of  the  vast  mineral  resources  of  the  nation 
might  be  accomplished,  and  the  nation  at  large  benefited,  as 
well  as  the  citizens  of  the  mining  regions;  and  the  history  of 
mining  since  the  passage  of  this  act  has  shown  the  wisdom  of 
Congress  in  enacting  the  law. 

The  demurrer  to  the  complaint  was  properly  sustained.    The 
judgment  of  the  lower  court  is  therefore  aflSrmed 

Kent,  C.  J.,  and  Davis,  J.,  concur. 


[Civil  No.  815.    Filed  March  20,  1903.] 
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CHARLES  B.  McLEAN  et  al.,  Defendants  and  Plaintiffs  in 
•Error,  v.  TERRITORY  OF  ARIZONA,  by  ARTHUR  J. 
EDWARDS,  District  Attorney  of  ^laricopa  County,  on 
the  complaint  of  H.  F.  SECRIST  et  al,  Plaintiff  and 
Defendant  in  Error. 

1.  Appeal  and  Error — Judgment — ^Default — Rev.  Stats.  Ajiiz.  1901, 
Par.  1473,  CJonstrued. — Paragraph  1493,  supra,  providing  that  **an 
appeal  or  writ  of  error  may  be  taken  to  the  supreme  court  from 
any  final  judgment  of  the  district  court,  rendered  in  civil  cases 
.  .  .  which  the  supreme  court  has  jurisdiction  to  review,"  does 
not  authorize  an  appeal  or  writ  of  error  by  a  defendant  against 
whom  there  has  been  entered  a  judgment  bj  default. 
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2.  Same — Samb — Same — Process — Service  by  Publication — Motion — 
TO  Set  Aside — For  New  Trial — Jurisdiction — ^Rbv.  Stats.  Ariz. 
1901,  Pars.  1342,  1480,  Cited.— Paragraph  1342,  gupra,  provides 
that  ''Where  any  defendant  shall  appear  speciallj  in  any  court  in 
this  territory  for  the  sole  and  only  purpose  of  objecting  to  the  juriB- 
diction  of  the  court,  whether  said  objection  be  sustained  or  denied, 
such  appearance  shall  not  be  held  to  be  a  general  appearance  or 
to  give  the  court  jurisdiction."  Paragraph  1480,  supra,  provides 
that  "In  cases  in  which  judgment  has  been  rendered  on  service 
by  publication,  where  the  defendant  has  not  appeared  in  person 
or  by  an  attorney  of  his  own  selection,  a  new  trial  may  be  granted 
by  the  court,  upon  the  application  of  the  defendant,  for  good 
cause  shown,  supported  by  affidavit  filed  within  one  year  after 
rendition  of  such  judgment.''  Where  judgment  by  default  has 
been  rendered  on  service  of  process  by  publication,  defendants  not 
having  appeared,  their  remedy  is  to  appear  specially  under  para- 
graph 1342,  supra,  or  to  move  for  a  new  trial  as  provided  in 
paragraph  1480,  supra,  and  not  by  writ  of  error,  the  supreme  court 
having  no  jurisdiction  in  such  case. 

ERROR  to  the  District  Court  of  the  Third  Judicial  District 
in  and  for  the  County  of  Maricopa.  Edward  Kent,  Judge. 
Dismissed. 

Appeal  to  United  States  supreme  court  perfected.  No 
mandate  filed. 

The  facts  are  stated  in  the  opinion. 

C.  P.  Ainsworth,  for  Plaintiffs  in  Error. 

J.  H.  Kibbey,  A.  C.  Baker,  and  Walter  Bennett,  for  De- 
fendant in  Error. 

DO  AN,  J. — An  action  was  brought  on  July  15,  1902,  in  the 
district  court  of  Maricopa  County  by  A.  J.  Edwards,  district 
attorney,  upon  the  complaint  of  H.  P.  Secrist  et  al.,  as 
plaintiffs,  in  the  nature  of  quo  warranto  proceedings  against 
C.  B.  McLean  et  al.,  defendants,  for  the  purpose  of  inquiring 
into  the  right  of  the  said  defendants  to  exercise  the  duties 
and  privileges  of  members  of  the  board  of  directors  of  the 
Keystone  Copper  and  Gold  Mining  Company,  a  corporation, 
wherein  the  plaintiffs  prayed  the  judgment  of  the  court  that 
the  plaintiffs  are  the  legally  elected  and  qualified  directors 
of  the  said  company;  that  the  defendants  are  not  the  legally 
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elected  and  qualified  directors  thereof,  and  that  the  defendants 
surrender  and  deliver  to  the  plaintiffs  the  books,  papers,  files, 
and  property  of  the  corporation ;  and  that  the  plaintiffs  have 
judgment  for  their  costs.  The  defendants  were  all  residents 
of  Pittsburg,  Pennsylvania.  Service  of  summons  by  publica- 
tion was  had  upon  them  and  copies  of  the  summons  and  com- 
plaint were  mailed  to  them  severally  at  that  address.  Upon 
the  failure  of  the  defendants  to  file  an  answer,  their  default 
was  on  September  9,  1902,  duly  entered  against  them;  and 
upon  the  trial  of  the  case  on  September  10,  1902,  upon  motion 
of  the  plaintiffs,  judgment  by  default  was  entered  against 
the  defendants,  wherein  it  was  adjudged  by  the  court  that 
**the  said  defendants  are  in  default,  and  that  the  matters  and 
things  alleged  against  them,  and  each  of  them,  in  the  said, 
complaint,  are  taken  to  be  by  them  confessed  as  true.  Where- 
fore it  is  adjudged  by  the  court  that  the  said  defendants  are 
each  and  all  guilty  of  the  unlawful  intrusion  into  the  office 
of  members  of  the  board  of  directors  of  the  Keystone  Copper 
and  Gold  Mining  Company,  a  corporation  organized  under  the 
laws  of  the  territory  of  Arizona,  and  of  usurping  the  same, 
and  of  excluding  the  above-named  complainants  therefrom. 
And  it  is  further  adjudged  and  decreed  by  the  court  that  the 
said  complainants  ,  .  .  were  .  .  .  and  are  now  the  lawfully 
elected  board  of  directors  of  the  said  .  .  .  corporation,  .  .  . 
and  entitled  to  the  exercise  of  the  rights  and  privileges  and 
to  the  discharge  of  the  duties  thereof,  and  the  said  defend- 
ants are,  and  each  of  them  is,  enjoined  from  interfering  with 
the  said  complainants,  or  any  of  them,  therein." 

Thereafter,  on  November  19,  1902,  the  defendants  sued  out 
a  writ  of  error  removing  the  judgment  rendered  as  aforesaid 
to  this  court  for  revision  and  correction,  and  afterwards,  on 
December  9,  1902,  filed  in  the  lower  court  an  assignment  of 
error  as  follows : 

**(1)  The  court  erred  in  rendering  judgment  against  the 
plaintiffs  in  error  without  first  having  obtained  any  jurisdic- 
tion whatever  over  either  the  person  of  the  said  plaintiffs  in 
error  or  of  the  subject-matter  of  the  action. 

**(2)  The  court  erred  in  rendering  judgment  against  the 
plaintiffs  in  error  without  having  first  filed  a  statement  of  the 
evidence  produced  upon  the  trial  of  this  cause,  which  should 
have  been  signed  and  approved  by  the  judge,  and  made  a  part 
of  the  record  hereof. 
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**(3)  The  court  erred  in  rendering  judgment  against  the 
plaintiffs  in  error  on  the  pleadings,  without  first  having  heard 
and  taken  evidence  to. sustain  the  allegations  in  such  pleadings. 

"(4)  The  court  erred  in  rendering  judgment  against  the 
plaintiffs  in  error,  in  that  said  judgment  was  rendered  and 
after  the  default  of  the  plaintiffs  in  error  was  entered." 

It  seems  to  us  that  there  are  two  reasons  that  preclude  our 
reviewing  this  case ;  the  one  being  that  it  calls  for  a  review  of 
a  judgment  hy  default  without  any  motion  having  been  made 
in  the  lower  court  to  open  the  default  and  grant  a  new  trial, 
wherein  the  o^nrt  of  original  jurisdiction  might  have  an  op- 
portunity to  correct  any  errors  that  it  might  have  committed, 
and  the  other  reason  being  that  if  the  lower  court  had  no 
jurisdiction  over  the  person  of  the  defendants  or  the  subject- 
matter  of  the  action,  as  alleged,  its  judgment  was  absolutely 
void,  and  the  proper  procedure  by  the  plaintiffs  in  error  was 
by  motion  in  the  lower  court  rather  than  by  review  in  this — 
the  appellate — court. 

The  first  error  assigned  would  have  been  proper  ground  on 
which  to  base  a  motion  to  annul  and  vacate  the  judgment  and 
dismiss  the  case,  while  the  last  three  errors  assigned  would 
each  have  been  proper  ground  upon  which  to  base  a  motion 
for  a  new  trial;  and  we  seriously  question  the  right  of  the 
plaintiffs  in  error  to  come  into  an  appellate  court  to  have  an 
action  of  the  lower  court  reviewed,  without  having  ever  pre- 
sented these  questions  to  the  court  of  original  jurisdiction  for 
its  action  thereon.  It  is  urged  that  our  statute  of  1901  pro- 
vides, in  paragraph  1493,  that  **an  appeal  or  writ  of  error  may 
be  taken  to  the  supreme  court  from  any  final  judgment  of 
the  district  court  rendered  in  civil  cases,  and  from  any  of  the 
orders  mentioned  in  section  1214,  which  the  supreme  court 
has  jurisdiction  to  review."  But  under  the  New  York  statute 
relative  to  appeals,  very  similar  to  ours  (section  348  of  their 
code  providing  for  an  appeal  *'in  all  cases"),  the  court  of 
appeals  of  that  state,  in  Flake  v.  Van  Wagenen,  54  N.  Y.  25, 
said:  **The  sole  question  for  our  determination  is  whether  the 
general  term  erred  in  dismissing  the  appeal  on  the  groimd  that 
the  judgment  by  default  was  not  appealable.  That  it  did 
not  err  is  quite  clear.  The  general  term  is  an  appellate 
tribunal  clothed  with  power  to  review  the  errors  of  inferior 
tribunals  and  of  the  supreme  court  at  the  circuit  or  special 
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term.  As  well  said  by  the  chancellor  in  Gelston  v.  Hoyt,  13 
Johns.  561:  'The  very  theory  and  constitution  of  a  court  of 
appellate  jurisdiction  only  is  the  correction  of  errors  which 
a  court  below  may  have  committed;  and  a  court  below  cannot 
be  said  to  have!  committed  an  error  when  their  judgment  was 
never  called  into  exercise,  and  the  point  of  law  was  never  taken 
into  consideration,  but  was  abandoned  by  the  acquiescence  or 
default  of  the  party  who  raised  it.'  .  .  .  The  remedy  of  a 
party  in  such  case  is  to  apply  to  the  court  to  have  the  default 
opened,  or  to  have  the  order  or  judgment  set  aside,  and  he  can 
thus  obtain  all  the  relief  he  ought  to  have.  .  .  .  The  defendant 
claims,  however,  that  since  the  amendment  of  section  348  of 
the  code,  in  1851,  providing  for  an  appeal  to  the  general  term 
from  a  judgment  entered  upon  the  direction  of  a  single  judge 
*in  all  cases,'  an  appeal  from  a  judgment  entered  by  default 
may  be  taken.  This  provision  has  reference  to  cases  tried  and 
decided  by  single  judges  After  hearing  the  parties,  and  where 
judgment  has  been  directed  after  examining  the  issues  of  law 
or  fact.  The  section  must  have  some  such  limitation.  A 
party  certainly  could  not  appeal  from  a  judgment  to  which 
he  had  expressly  assented,  although  entered  under  the  direc- 
tion of  a  single  judge;  and  no  more  can  he  from  a  judgment 
to  which  he  has  impliedly  assented  by  his  default."  The  later 
decisions  collated  from  states  having  statutes  similar  on  this 
point  to  ours  and  to  that  of  New  York  all  sustain  the  doctrine 
enunciated  in  the  decision  quoted. 

This  brings  us  to  the  consideration  of  the  second  proposition 
— that  if  the  lower  court  had  no  jurisdiction  over  the  person 
of  the  defendants  or  the  subject-matter  of  the  action,  as 
alleged,  its  judgment  was  absolutely  void,  and  the  proper  pro- 
cedure by  the  plaintiffs  in  error  was  by  motion  in  the  lower 
court,  rather  than  by  review  in  this — the  appellate — court. 
**The  decided  preponderance  of  authority  justifies,  or,  rather, 
requires,  the  court,  on  motion  being  made  to  vacate  its  judg- 
ment because  it  was  without  jurisdiction  over  the  person  or 
the  subject-matter,  to  inquire  whether  such  was  the  fact,  and, 
if  so,  to  grant  the  relief  sought."  Freeman  on  Judgments, 
sec.  98.  This  seems  to  imply  that  the  moving  party  can  come 
into  court  for  the  first  time  after  judgment  has  been  rendered, 
for  this  purpose,  and  be  heard  by  the  trial  court  on  this 
subject.     This  statement  of  the  law  is  supported  by  all  the 
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cases  we  have  examined  in  which  the  relief  was  sought,  as 
in  this  case,  by  WTit  of  error  or  appeal.  In  In  re  Martin,  62 
Kan.  638,  64  Pac.  43,  the  supreme  court  of  Kansas  said:  **We 
are  fully  convinced  that  the  district  court  acted  without  juris- 
diction of  the  subject-matter,  and  that  its  judgment  is  void. 
If  that  court  was  without  power  to  hear  and  determine  the 
cause,  it  follows  that  this  court  cannot  do  so  upon  proceedings 
in  error'';  citing  Robertson  v.  State,  109  Ind.  79,  10  N.  E. 
582.  **The  proceedings  in  error  will  be  dismissed.  All  the 
justices  concurring."  In  proceedings  in  error  in  equity  cases 
to  have  judgments  void  for  want  of  jurisdiction  canceled,  and 
execution  thereon  enjoined,  the  relief  has  been  invariably 
denied  upon  the  same  ground — ^that  the  proper  course  would 
be  by  motion  in  the  court  of  original  jurisdiction.  The  cases 
cited  in  Hockaday  v.  Jones,  8  Okla.  156,  56  Pac.  1054,  will  be 
of  interest  on  this  subject:  * 'Service  in  this  case  was  by  pub- 
lication, but  the  defendant  was  a  resident,  and  not  concealed. 
Therefore  the  publication  was  inoperative  to  bring  the  defend- 
ant into  court,  and  the  judgment  void  for  want  of  jurisdiction 
of  the  person.  .  .  .  Insurance  Co,  v.  Bobbins,  53  Neb.  44,  73 
N.  W.  269 ;  Freeman  on  Judgments,  4th  ed.,  sec.  117 ;  1  Black 
on  Judgments,  sec.  218.  .  .  .  Mr.  Black,  in  the  section  of  his 
work  above  cited,  says :  *It  is  a  familiar  and  universal  rule  that 
a  judgment  rendered  by  a  court  having  no  jurisdiction  of 
either  the  parties  or  the  subject-matter  is  void,  and  a  mere 
nullity,  and  will  be  so  held  and  treated  whenever  and  wherever, 
and  for  whatever  purpose,  it  is  sought  to  be  used  or  relied  on 
as  a  valid  judgment'  ...  In  Railway  Co.  v.  Reynolds,  supra, 
[89  Mo.  146,  1  S.  W.  208],  the  supreme  court  of  Missouri 
says:  *If  the  justice  of  the  peace  had  acquired  no  jurisdiction, 
as  the  petition  allepres,  the  railway  company  has  no  need  to 
come  to  a  court  of  equity  to  enjoin  proceedings  which  are  void 
ab  initio.  If  the  judgment  of  the  justice  is  void,  then  will 
the  execution  issued  thereon  be  void,  also,  and  equity  will 
not  interfere  to  do  a  nugatory  act.'  ...  In  Insurance  Co,  v. 
Robbins,  53  Neb.  44,  73  N.  W.  272,  the  supreme  court  of 
Nebraska  says:  *A  party  against  whom  a  judgment  has  been 
rendered  by  default,  which  judgment  is  void  for  want  of 
jurisdiction  over  the  person  of  the  defendant,  is  not  entitled 
to  an  injunction  to  restrain  the  enforcement  of  said  judgment 
unless  it  appears,  both  from  his  pleadings  and  proof  (1)  that 
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he  had  a  meritorious  defense  to  the  cause  of  action  on  which 
the  judgment  is  based.  ...  In  Railway  Co.  v.  Wright,  [Tex. 
Civ.  App.],  29  S.  W.  1134,  it  is  said:  'The  better  rule,  how- 
ever, and  the  one  most  usually  applied,  is  that  equity  will  not 
grant  its  extraordinary  power  to  redress  a  grievance  where  an 
adequate  remedy  exists  at  law  for  the  protection  of  the  judg- 
ment debtor  against  a  void  judgment.'  On  the  contrary,  it 
appears,  as  matter  of  law,  that  he  had  a  clear  legal  remedy, 
more  speedy  and  adequate  than  the  proceedings  adopted. 
Section  586  of  the  Code  of  Civil  Procedure,  f  Stats.  1893,  p. 
860] ,  provides :  *  The  district  court  shall  have  power  to  vacate 
or  modify  its  own  judgments  or  orders  at  or  after  the  term 
at  which  such  judgment  or  order  was  made.  ...  (3)  For 
mistake,  neglect,  or  omission  of  the  clerk,  or  irregularity  in 
obtaining  a  judgment  or  order.'  While  we  think  that  the 
provisions  of  the  code  relating  to  vacating  and  modifying 
judgments  do,  in  their  general  scope  and  purpose,  apply  to 
proceedings  that  are  irregular  and  voidable,  yet  we  think  that 
a  judgment  absolutely  void  may  be  set  aside,  upon  motion  un- 
der the  third  subdivision  of  section  586,  as  having  been 
irregularly  obtained.  .  .  .  Irregularity  may  consist  in  an 
omission  or  departure  from  the  principles  of  *due  process  of 
law,'  as  well  as  in  procedure.  In  Bankers'  Life  Ins.  Co.  v. 
Bobbins,  53  Neb.  44,  73  N.  W.  269,  the  supreme  court  of 
Nebraska,  in  a  case  identical  in  almost  every  question  with  the 
one  we  are  considering,  on  this  point  says:  'While  we  think 
that  the  provisions  of  said  section  of  the  code  specially  apply 
to  voidable  judgments,  we  do  not  doubt  that  one  against 
whom  a  judgment  has  been  rendered  which  is  void  for  want 
of  jurisdiction  may  have  such  judgment  set  aside,  under  the 
third  subdivision  of  said  section  of  the  code,  as  having  been 
irregularly  obtained.'  If  the  judgment  against  Jones  was 
absolutely  void,  a  proceeding  in  equity  to  annul  it  would  be 
nugatory ;  for  there  is  nothing  to  annul,  and  there  is  no  wrong 
against  him  to  redress  or  relieve  from.  .  .  .  Therefore  no 
cause  of  action  exists  to  him." 

Where  such  course  has  been  pursued  in  the  lower  courts  the 
practice  has  invariably  been  sustained  when  reviewed  by 
the  appellate  courts.  In  the  case  of  Waller  v.  Weston,  125 
Cal.  201,  57  Pac.  892,  the  lower  court  was  reversed  for  deny- 
ing a  motion  to  vacate  such  a  judgment.    Weston  was  defend- 
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ant  in  an  action  to  foreclose  a  mortgage.  Upon  his  failure 
to  answer,  judgment  was  taken  against  him,  and  a  decree  of 
foreclosure  entered.  Weston  moved  to  set  aside  the  default 
and  judgment,  and  quash  the  service  of  summons,  upon  the 
ground  that  service  of  summons  had  never  been  made  upon 
him,  and  that  the  court  had  never  obtained  jurisdiction  over 
him.  After  hearing,  the  court  made  a  conditional  order 
vacating  the  judgment.  The  defendant  refused  to  comply 
with  the  terms  of  the  order  imposing  costs  as  a  condition  to 
the  vacation  of  the  judgment.  After  such  refusal  the  court 
entered  and  filed  a  judgment  by  which  the  motion  was  denied 
absolutely.  Defendant's  motion  to  strike  from  the  files  such 
ruling  was  also  denied.  He  then  appealed  from  these  orders. 
The  supreme  court  of  California,  in  reversing  the  order  of  the 
lower  court  denying  the  motion  to  vacate  the  judgment,  says : 
** Appellant's  motion  was  made,  not  upon  the  ground  that  the 
judgment  had  been  taken  against  him  through  mistake,  sur- 
prise, or  his  excusable  neglect.  ...  He  was  not  seeking  to  be 
permitted,  upon  terms,  to  come  in  and  answer.  He  was  be- 
fore the  court,  insisting  that  it  had  never  obtained  jurisdiction 
over  him,  and  that  a  judgment  against  him,  void  for  want  of 
jurisdiction,  should  be  set  aside.  His  case  is  like  those  con- 
sidered in  Norton  v.  Atchison  etc.  R.  B.  Co,,  97  Cal.  388,  30 
Pac.  585,  33  Am.  St.  Rep.  198,  and  32  Pac.  452,  and  Moti 
Ironworks  v.  West  Coast  P.  S.  Co,,  113  Cal.  341,  45  Pac.  683. 
Under  these  circumstances,  it  was  not  within  the  power  of  the 
court  to  impose  terms  upon  him  as  a  condition  to  granting 
him  an  absolute  right.  For  the  right  was  absolute,  if  the 
application  for  relief  was  timely  presented.  The  motion  was 
made  within  six  months  after  the  entry  of  judgment,  and  this 
is  sufficient.  .  .  .  The  foregoing  renders  unnecessary  any 
especial  consideration  of  the  second  order,  wherein  the  rule 
was  made  absolute  upon  appellant's  refusal  to  comply  with 
the  terms.  As  it  was  error  for  the  court  to  impose  terms,  the 
later  order  must  fall  with  that  determination.  .  .  .  The  orders 
appealed  from  are  reversed." 

The  record  in  the  case  at  bar  brings  it  within  the  law  as 
declared  in  the  cases  above  cited.  This  was  a  judgment  by 
default,  rendered  on  service  of  process  by  publication,  where 
the  defendants  did  not  appear  in  person  or  by  attorney. 
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Our  statute  (paragraph  1»342)  provides:  ** Where  any  de- 
fendant shall  appear  specially  in  any  cause  in  any  court  in 
this  territory  for  the  sole  and  only  purpose  of  objecting  to 
the  jurisdiction  of  the  court  whether  said  objection  be  sus- 
tained or  denied,  such  appearance  shall  not  be  held  to  be  a 
general  appearance  or  to  give  the  court  jurisdiction." 

Paragraph  1480  provides:  **In  cases  in  which  judgment  has 
been  rendered  on  service  of  process  by  publication,  where  the 
defendant  has  not  appeared  in  person  or  by  an  attorney  of 
his  own  selection,  a  new  trial  may  be  granted  by  the  court, 
upon  the  application  of  the  defendant,  for  good  cause  shown, 
supported  by  aflBdavit  filed  within  one  year  after  rendition 
of  such  judgment." 

Under  the  provisions  of  paragraph  1342  the  defendants 
might  have  appeared  in  the  lower  court,  at  the  time  they 
sued  out  their  writ  of  error,  for  the  special  purpose  of  object- 
ing to  the  jurisdiction  of  the  court,  and  might  have  moved 
the  vacating  of  the  judgment  on  that  ground,  or  they  could, 
and  can  yet,  at  any  time  within  one  year  from  the  date  of 
the  judgment,  move,  under  paragraph  1480,  for  a  new  trial 
for  the  correction  of  this  or  the  other  errors  assigned  herein. 

In  accordance  with  what  we  consider  the  correct  declaration 
of  the  law  in  such  cases,  that,  so  long  as  a  party  has  a  right 
to  apply  to  the  court  of  original  jurisdiction  for  the  correction 
of  errors,  he  cannot  invoke  the  powers  of  an  appellate  tribunal 
for  that  purpose  {Beach  v.  Mosgrove  (C.  C.)  16  Fed.  305), 
we  shall  leave  the  plaintiffs  in  error  to  their  remedy  in  the 
lower  court. 

The  proceedings  in  error  will  be  dismissed. 

Sloan,  J.,  and  Davis,  J.,  concur. 


[Civil  No.  793.    Filed  March  20,  1903.] 
[71  Pac.  951.] 

LEWIS  WOLFLEY,  Defendant  and  Appellant,  v.  MOSES 
HUGHES,  Plaintiff  and  Appellee. 

L  Mechanics'  Liens — Pleading — Complaint — Evidence — ^Variance. — 
In  an  action  to  enforce  a  mechanic's  lien  for  castings  made  and 
furnished,  the  complaint  stated  that  they  were  furnished  upon  the 
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verbal  request  of  defendant,  who  verbally  agreed  to  pay  a  certain 
sum  therefor.  The  notice  stated  that  the  materials  were  furnished 
at  the  ''specified  price  of  $125.22,  at  the  special  instance  and 
request  of  L.  and  P.  and  the  said  materials  were  worth  the" 
said  sum.  The  evidence  established  that  the  materials  were  fur- 
nished at  a  certain  price  upon  the  request  of  defendant;  that  a 
bill  was  presented  therefor,  the  items  of  which  were  taken  from 
plaintiff's  order  book.  Held,  that  there  was  no  variance  between 
the  complaint  and  notice  and  the  evidence  adduced  in  support 
thereof,  on  the  theory  that  the  complaint  and  notice  of  lien  alleged 
a  verbal  contract,  whereas  the  testimony  showed  that  the  defendants 
had  simply  ordered  the  material  without  agreeing  upon  any  specified 
price,  and  the  plaintiff  had  charged  the  reasonable  value  thereof 
after  completion. 

2.  Same — Lienable  and  Non-Lienable  Items — Enforcement. — ^Where, 

in  an  action  to  enforce  a  mechanic's  lien,  it  appears  that  some  of 
the  articles  were  furnished  more  than  ninety  days  before  the 
filing  of  the  lien,  the  lien  will  nevertheless  be  enforced  as  to 
articles  furnished  within  the  stautory  period,  where  no  fraud  or 
bad  faith  is  shown  on  the  part  of  the  plaintiff  and  he  was  justified 
in  believing  himself  entitled  to  a  lien  for  the  item  excluded  by  the 
court. 

3.  Same — Same — ^Evidence — Segeeoation. — ^In  an  action  to  enforce  a 

mechanic's  lien  for  materials  furnished,  all  the  items  of  which 
were  of  such  a  character  that  the  property  would  be  liable  therefor 
if  the  lien  on  behalf  thereof  had  been  filed  within  the  proper  time, 
evidence  is  properly  received  to  segregate  the  lienable  from  the 
non-lienable  items,  some  of  the  articles  having  been  furnished 
more  than  ninety  days  prior  to  the  filing  of  the  notice. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Edward  Kent,  Judge.    AJBarmed 

The  facts  are  stated  in  the  opinion. 

J.  B.  Woodward,  for  Appellant. 

The  court  erred  in  not  sustaining  demurrer  of  appellant, 
Wolfley,  for  the  reason  that  the  lien  is  claimed  under  **a 
vel*bal  contract*'  and  at  '*a  specified  price  of  $125.22,"  whereas 
the  complaint  is  for  material  *'of  the  value  of  $125.22,"  for 
which  defendants  verbally  agree  to  pay  **on  demand  the  said 
sum  of  $125.22."  Malo-ne  v.  Big  Flat  Gravel  Co,,  76  Cal. 
578,  18  Pac.  773;  Frazer  v.  Barlow,  63  Cal.  71. 
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The  lien  was  filed  May  9,  1901,  and  the  items  charged  of 
January  14,  1901,  were  barred  as  being  more  than  ninety  days 
before  the  filing  of  the  lieti,  there  having  been  no  contract 
or  continuity  of  orders,  and  the  court  so  found.  The  lien 
blends  in  one  amount  the  lienable  and  the  non-lienable  articles, 
and  furnishes  no  evidence  in  itself  by  which  the  one  can  be 
separated  from  the  other.  It  is  void.  Davis  v.  Alvord,  94 
U.  S.  548,  24  L.  Ed.  284. 

Where  lienable  and  non-lienable  items  are  blended  they 
cannot  be  separated  by  oral  evidence.  Williams  v.  Toledo 
Coal  Co.,  25  Or.  426,  42  Am.  St.  Rep.  799,  36  Pac.  161; 
Hughes  v.  La/nsing,  34  Or.  118,  75  Am.  St.  Rep.  574,  55  Pac. 
97. 

Thomas  Armstrong,  Jr.,  for  Appellee. 

**The  rule  seems  to  be  that  unless  there  is  something  to 
show  a  willful  attempt  to  claim  a  lien  for  non-lienable  articles 
the  lien  is  not  lost,"  and  evidence  is  rightfully  received  to 
segregate  lienable  from  non-lienable  articles.  Gordon  Hard- 
ware Co.  V.  San  Fra/ncisco  and  S.  B.  Co.,  86  Cal.  620,  25  Pac. 
125;  Maynard  v.  Ivey,  21  Nev.  241,  29  Pac.  1090;  Snell  v. 
Payne,  115  Cal.  218,  46  Pac.  1069;  Harmon  v.  San  F.  R.  R. 
Co.,  86  Cal.  617,  25  Pac.  124;  De7mis  v.  Smith,  38  Minn.  494, 
38  N.  W.  695. 

DOAN,  J. — This  is  an  action  to  enforce  a  mechanic's  lien. 
The  plaintiff  in  the  court  below,  Moses  Hughes,  who  is  the  sole 
proprietor  of  the  foundry  known  as  the  Standard  Iron  Works 
in  Phoenix,  Arizona,  furnished  to  the  defendants  Lockwood 
&  Philes  certain  castings  for  the  repair  of  a  Huntington  mill 
located  on  the  Sacramento  mill-site  in  Maricopa  County.  The 
first  casting  furnished  was  ordered  on  the  14th  of  January, 
1901,  at  a  price  of  fifteen  dollars.  This  casting  proved  un- 
satisfactory, and  was  broken  up  and  returned  to  the  foundry 
by  the  defendants,  who  were  credited  with  $11.91  as  its  value 
for  scrap-iron,  and  upon  the  order  of  the  defendant  Philes 
the  other  castings,  consisting  of  a  false  bottom  and  three 
yokes,  of  the  value  of  $110.22,  were  then  made  at  the  foundry 
under  his  supervision,  and  were  delivered  to  the  defendants 
on  February  26,  1901,  and  used  by  them  in  repairing  the  mill 
upon  the  mill-site  aforesaid.    The  castings,  except  the  credit 
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of  $11.91,  were  not  paid  for.  On  May  9,  1901,  the  plaintiff 
filed  his  claim  for  a  mechanic's  lien  upon  the  aforesaid  mill 
and  mill-site,  his  verified  account  embracing  all  the  above 
items  at  the  price  of  $125.22,  and  showing  the  credit  thereon 
of  $11.91,  stating  the  balance  due  to  be  $113.31,  and  on  July 
31,  1901,  brought  this  action  for  the  foreclosure  of  the 
mechanic's  lien.  On  March  18,  1901,  one  C.  P.  Chapman 
brought  suit  against  the  defendants  Lockwood  &  Philes,  at- 
tached the  property  herein  mentioned,  and  recovered  judg- 
ment therein  against  said  defendants,  and  thereafter,  on  July 
5,  1901,  the  property  was  sold  by  the  sheriff  of  Maricopa 
County  under  the  said  judgment,  and  was  purchased  at  the 
sheriff's  sale  by  Lewis  Wolfley. 

On  the  trial  of  this  case  Wolfley  filed  a  separate  demurrer 
and  answer  to  the  complaint  of  Hughes,  and  contested  the 
case  in  the  lower  court.  The  trial  court  overruled  the  de- 
murrer to  the  complaint,  and,  after  hearing  the  evidence, 
found  that  between  the  fourteenth  day  of  January,  1901,  and 
the  twenty-sixth  day  of  February,  1901,  the  plaintiff,  Hughes, 
at  the  request  of  the  defendants  Lockwood  &  Philes,  furnished 
and  delivered  to  them  certain  castings  for  use  upon  and  in  the 
repair  of  the  Huntington  mill  situated  on  the  Sacramento 
mill-site;  that  the  said  castings  were  actually  used  in  the  re- 
pair of  the  said  mill ;  that  the  defendants  Lockwood  &  Philes 
agreed  with  the  plaintiff  to  pay  therefor  on  demand;  that 
the  castings  furnished  on  the  14th  of  January  were  of  the 
value  of  fifteen  dollars,  and  those  furnished  on  the  26th  of 
February  were  of  the  value  of  $110.22 ;  that  the  plaintiff  duly 
filed  his  claim  for  lien  on  account  of  furnishing  the  said 
materials  on  the  ninth  day  of  May,  1901,  for  the  purpose  of 
perfecting  his  mechanic's  lien  upon  the  mill  and  mill-site; 
that  since  the  furnishing  of  said  materials  the  defendant 
Lewis  Wolfley  has  purchased  the  property  in  question,  and 
is  now  the  owner  thereof;  that  the  said  Wolfley  had  actual 
as  well  as  constructive  notice  of  the  lien  of  the  plaintiff  upon 
the  said  mill  and  mill-site  prior  to  the  time  he  purchased  the 
same;  that  the  plaintiff,  on  account  of  furnishing  the  mate- 
rials on  the  aforesaid  twenty-sixth  day  of  February,  is  entitled 
to  a  lien  upon  the  said  mill  and  mill-site  from  and  since  the 
twenty-sixth  day  of  February,  1901,  for  the  said  sum  of 
$110.22;  that  the  defendant  Wolfley  is  a  subsequent  pur- 
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chaser  of  the  said  property  with  a  knowledge  of  plaintiff's 
lien,  and  his  claims  and  rights  in  and  to  the  said  property 
are  subordinate  in  time  and  in  right  to  those  of  the  plaintiff. 
Whereupon  the  court  gave  judgment  for  the  plaintiff  for 
$110.22,  and  ordered  the  foreclosure  of  the  lien  upon  the 
property  for  that  amount.  From  this  judgment  and  the 
order  denying  a  new  trial  "Wolfley  appeals,  and  assigns  as 
error,  among  others:  (1)  That  the  court  erred  in  not  sus- 
taining the  demurrer  of  the  defendant  Wolfley;  (2)  that  the 
court  erred  in  denying  defendant  Wolfley 's  motion  to  dismiss 
after  plaintiff  rested  his  case;  (3)  that  the  court  erred  in 
considering  any  evidence  outside  of  that  supplied  by  the 
lien  in  order  to  segregate  the  lienable  from  the  non-lienable 
items  therein  contained;  (4)  that  the  court  erred  in  per- 
mitting the  introduction  of  or  considering  the  lien  as  filed 
by  the  plaintiff. 

In  support  of  the  first  error  assigned  it  is  urged  that  the 
variance  between  the  allegations  of  the  complaint  and  the 
statements  contained  in  the  verified  account,  which  was  filed 
in  compliance  with  the  statute  for  the  purpose  of  fixing  and 
securing  the  lien,  was  fatal  to  the  sufficiency  of  the  complaint. 
The  instances  of  variance  cited,  however,  seem  to  us  technical 
rather  than  material,  and  depend  largely  upon  the  construc- 
tion given  by  the  appellant  to  certain  language  used  by  the 
plaintiff.  A  careful  examination  of  the  complaint,  and  the 
copy  of  the  notice  of  lien  attached  thereto  and  made  a  part 
thereof,  satisfies  us  that  there  was  no  material  variance  be- 
tween the  allegations  of  the  complaint  and  the  statements 
contained  in  the  verified  account  filed  as  claim  and  notice 
of  lien,  and  that  the  complaint  stated  a  good  cause  of  action. 
The  demurrer  was  therefore  properly  overruled. 

Upon  the  close  of  the  plaintiff's  case  the  defendant  Wolfley 
moved  to  dismiss  the  case  on  the  ground  of  variance  between 
the  complaint  and  the  evidence  adduced  in  support  thereof, 
and  has  assigned  as  error  the  court's  denial  of  such  motion. 
It  is  urged  in  support  of  this  assignment  of  error,  first,  that 
the  complaint  and  the  notice  of  lien  alleged  a  verbal  contract, 
whereas  the  testimony  showed  that  the  defendants  had  simply 
ordered  the  material  without  agreeing  upon  any  specified 
price,  and  the  plaintiff  had  charged  the  reasonable  value 
thereof  after  completion;  and,  second,  that  the  notice  and 
verified  account  filed  for  record,  on  which  the  complaint  was 
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based,  called  for  $125.22  in  the  aggregate,  and  was  composed 
of  $15  for  the  first  item  and  of  $110.22  for  the  last,  with 
the  credit  of  $11.91  given  on  the  first  item,  and  that  on  the 
hearing  of  the  case  the  court  excluded  the  first  item  of  $15, 
and  the  credit  thereon  of  $11.91,  and  gave  judgment  for 
the  value  of  the  last  repairs,  costing  $110.22,  thus  deciding 
that  the  plaintiff  was  not  entitled  to  a  lien  for  the  first  item, 
and  that  the  blending  of  the  item  of  $15,  for  which  the  lien 
was  refused,  with  the  items  costing  $110.22,  for  which  the 
lien  was  allowed,  destroyed  the  lien  in  toto. 

An  examination  of  the  complaint  and  the  verified  account, 
and  their  comparison  with  the  evidence  introduced  in  the 
case,  satisfies  us  that  the  former  were  substantially  supported 
by  the  latter.  The  complaint  alleges  that  the  said  castings 
were  * 'furnished  at  the  verbal  request  of  said  defendants, 
and  consisted  of  a  false  bottom,  a  bottom,  and  three  yokes 
for  said  mill,  and  were  of  the  value  of  $125.22;  that  said 
castings  were  so  furnished  to  be  used,  and  wera  actually  used, 
in  the  repairing  of  said  mill,  and  said  defendants  verbally 
agreed  with  the  plaintiff  to  pay  therefor  on  demand  the 
said  sum  of  $125.22. '*  The  notice  states  that  the  **said  work 
and  labor  consisted  of  the  furnishing  for  said  mill  of  certain 
castings,  to  wit,  a  false  bottom,  a  bottom,  and  three  yokes, 
for  the  benefit  of  said  Lockwood  and  Philes;  .  .  .  that  the 
said  Hughes  furnished  the  said  material  at  the  specified  price 
of  $125.22  at  the  special  instance  and  request  of  Lockwood 
and  Philes,  .and  the  said  materials  were  worth  the  sum  of 
$125.22." 

The  testimony  of  Hughes  in  his  own  behalf,  corroborated 
by  that  of  Philes,  one  of  the  defendants,  sworn  as  a  witness 
for  the  plaintiff,  established  that  in  January  and  February 
Philes  bought  from  Moses  Hughes  a  false  bottom  for  the 
Huntington  mill,  and  on  February  26th  a  bottom  and  three 
yokes,  amounting  in  all  to  $125.22;  that  Philes  ordered  the 
repairs,  and  Hughes  furnished  them  under  the  superintend- 
ence of  Philes,  who  took  them  out  and  put  them  in  the  miU. 
The  evidence  of  the  plaintiff  tended  to  establish  the  further 
fact  that  the  first  bottom  was  ordered  on  the  14th  of  January, 
and  furnished  at  the  price  of  fifteen  dollars,  and  on  its  prov- 
ing unsatisfactory  it  was  returned,  broken  up,  with  some  other 
iron,  for  which  Hughes  credited  the  defendants  with  $11.91, 
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part  payment,  and  received  from  them  the  order  for  the 
second  repairs,  which  latter  were  furnished  on  the  26th  of 
February  at  the  price  of  $110.22.  This  evidence  was  supple- 
mented by  the  defendant,  who  introduced  in  evidence  the 
bill  rendered  by  Hughes  to  the  defendants  Lockwood  & 
Philes,  and  the  items  taken  from  the  order-book  of  Hughes 
referring  to  the  ordering  and  furnishing  of  these  repairs. 
The  bill  rendered  and  the  entries  in  the  order-book  corrob- 
orated the  above  testimony  of  Hughes  and  Philes. 

The.  contention  is  here  made  that  the  decision  of  the  court 
that  the  plaintiff  was  not  entitled  to  a  lien  for  the  first  item, 
by  reason  of  its  having  been  furnished  more  than  ninety 
days  prior  to  the  filing  of  the  verified  account  and  claim  for 
a  lien,  vitiates  the  lien  entirely.  An  examination  of  the 
numerous  authorities  cited  in  support  of  that  contention 
leads  us  to  believe  that  the  lower  court  was  justified  in  its 
ruling  on  this  point.  The  first  item  was  an  item  for  which 
a  lien  would  lie.  The  statement  of  the  transaction  was  sub- 
stantially correct.  The  articles  were  furnished  as  alleged. 
The  only  sense  in  which  the  first  item  could  be  designated 
as  not  a  lienable  item  was  in  that  the  court  considered  that 
the  two  orders  were  separate,  and  not  in  the  nature  of  con- 
tinuous orders  on  one  contract  or  account.  The  court  held 
that  notice  of  lien  having  been  filed  more  than  ninety  days 
after  the  delivery  of  the  first  item,  and  less  than  ninety  days 
after  the  delivery  of  the  others,  was  not  sufficient  to  fasten 
a  lien  upon  the  property  in  favor  of  the  said  first  item,  but 
was  sufficient  to  fasten  a  lien  for  the  others.  The  weight  of 
authority  in  this  class  of  cases  sustains  the  decision  in  the 
case  of  Gordon  H.  Co.  v.  San  Francisco  and  8.  R.  R.  Co., 
86  Cal.  620,  25  Pac.  125,  wherein  it  is  stated  that,  when  the 
claim  of  lien  is  made  in  part  for  items  not  protected  by  the 
lien,  the  court  should  permit  the  plaintiff  by  proof  to  segre- 
gate such  items,  and  should  declare  a  lien  for  the  balance; 
the  rule  being  that  unless  there  is  something  to  show  a  will- 
ful attempt  to  claim  a  lien  for  non-lienable  articles  the  lien 
is  not  lost,  and  should  be  sustained  for  all  those  items  in 
favor  of-  which  the  evidence  shows  the  lien  to  have  been 
properly  secured.  There  is  in  this  case  no  evidence  of  fraud 
or  bad  faith  on  the  part  of  the  plaintiff.  He  was  justified  in 
believing  himself  entitled  to  a  lien  for  the  first  item  included 
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in  his  account,  and,  although  the  court  decided  against  him 
in  that  particular,  there  was  nothing  in  such  decision  or  in 
his  verified  account  or  the  complaint  based  upon  it  that  would 
vitiate  the  lien  in  favor  of  the  last  item  in  the  account,  which 
embraced  very  nearly  the  entire  amount  in  controversy. 

The  next  error  assigned  is  that  the  court  erred  in  con- 
sidering any  evidence  outside  of  that  supplied  by  the  lien  in 
order  to  segregate  the  lienable  from  the  non-lienable  items 
therein  contained.  This  objection  is  based  upon  the  rule 
invoked  in  cases  where  a  lumping  charge  has  been  made  in 
support  of  an  account  composed  of  different  items,  some  of 
which  are  of  a  character  not  entitled  to  be  secured  by  a  lien 
on  the  property,  while  others  are  entitled  to  the  protection 
of  a  lien  if  properly  secured,  and  the  account  or  claim  of  lien 
fails  to  designate  the  items  or  amount  for  which  the  property 
is  liable.  It  is  held  in  such  cases  that  when  it  is  impossible 
from  the  complaint  and  account  to  determine  what  part  of 
the  account  charged  is  secured  by  the  lien,  and  what  part 
is  non-lienable  or  unsecured,  the  court  will  not  permit  parol 
evidence  to  be  introduced  to  cure  the  defect,  and  therefore 
the  entire  lien  is  lost.  Williams  v.  Toledo  Coal  Co.,  25  Or. 
496,  36  Pac.  161,  42  Am.  St.  Rep.  799;  Hughes  v.  Lansing, 
34  Or.  118,  55  Pac.  97,  75  Am.  St.  Rep.  574.  But  in  such 
cases  as  the  one  at  bar,  where  all  the  items  furnished  were  of 
such  a  character  that  the  property  would  be  liable  therefor 
if  a  lien  on  behalf  thereof  had  been  filed  within  the  proper 
time,  but  the  dates  given  in  the  account  show  that,  while 
the  notice  was  filed  in  time  to  secure  the  lien  on  behalf  of 
some,  the  others  were  excluded  from  the  benefit  of  the  lien 
by  the  limitation  of  time,  the  weight  of  authority  favors  the 
rule  as  given  in  the  case  of  Gordon  H.  Co.,  cited  above. 

The  objection  that  the  court  erred  in  considering  the  lien 
in  evidence,  by  which  it  is  presumed  the  appellant  meant 
the  verified  account  filed  for  the  purpose  of  securing  the  lien, 
is  based  upon  the  alleged  fatal  variance  between  the  verified 
account  and  the  complaint.  The  ruling  hereinabove  given 
upon  this  feature  of  the  case  disposes  of  that  objection. 

The  record  disclosing  no  reversible  error  on  the  part  of 
the  lower  court,  the  judgment  is  affirmed. 

Sloan,  J.,  and  Davis,  J.,  concur. 


March,  1903.]  Stofpblo  v.  Mouna.  211 

[Civa  No.  781.    Filed  March  20,  1903.] 
[71  Pac.  912.] 

JOHN  STOFFELO,  Defendant  and  Appellant,  v.  MANUEL 
L.  MOLINA,  Plaintiflf  and  Appellee. 

1.  Judgment — ^Eecobd—Evidencb— Sufficiency — ^Willabd  v.  Cabbioan 

8  Aeiz.  70,  68  Pac.  538  Cited. — To  enable  the  appellate  court  to 
affirm  a  judgment  of  the  lower  court  in  favor  of  a  plaintiff  therein, 
the  record  must  disclose  some  positive,  affirmative  evidence  in  support 
thereof. 

2.  Same — Same — Same — Same— Descriptions — ^Pindino. — In  an  action 

in  ejectment,  where  the  onlj  affirmative  evidence  in  support  of 
plaintiff's  allegation  of  title  was  documentarj,  showing  that  plain- 
tiff was  the  owner  of  a  certain  strip  of  land,  it  is  insufficient  to 
support  a  judgment  in  his  favor,  the  description  of  the  land  in 
controversy  being  given  in  the  complaint  from  local  objects,  and 
no  evidence  being  introduced  showing  that  the  land  described  in 
the  complaint  was  the  same  as  that  described  in  the  documentary 
evidence. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Yuma. 
Webster  Street,  Judge.    Eeversed. 

The  facts  are  stated  in  the  opinion. 

Thomas  Armstrong,  Jr.,  and  Pierce  Evans,  for  Appellant 

W.  F.  Timmons,  for  Appellee. 

DOAN,  J. — ^An  action  in  ejectment  was  brought  in  the 
district  court  of  Yuma  County,  Arizona,  on  the  twenty-ninth 
day  of  January,  1901,  by  Manuel  L.  Molina  against  John 
Stoffelo.  The  plaintiflf  set  up  in  his  complaint  that  on  the 
thirty-first  day  of  January,  1900,  he  was  entitled  to  the 
possession  of  *'all  that  certain  parcel  and  piece  of  land 
situate,  lying  and  being  in  lot  1,  block  11,  in  the  village  of 
Yuma,  county  of  Yuma,  territory  of  Arizona,  and  bounded 
as  follows,  to  wit:  Commencing  at  the  northwest  comer  of 
the  store  building  belonging  to  the  defendant,  John  StoflPelo, 
and  now  occupied  by  Robertson  &  Devane,  druggists,  and 
running  thence  northerly  three  and  8/10  feet;  thence  west- 
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erly  about  95  feet  to  the  eastern  boiindary  line  of  the  prop- 
erty owned  and  occupied  by  P.  G.  Cotter;  thence  southerly 
ten  feet  to  a  point  41  feet  south  of  the  southwest  comer  of 
C.  D.  Baker's  lot  in  lot  1,  block  11;  thence  easterly  about  94 
feet  to  the  point  of  beginning";  alleged  ouster  and  adverse 
possession  by  the  defendant;  and  prayed  for  judgment  for 
possession,  damages,  and  costs.  The  defendant  answered  by 
general  demurrer,  general  denial,  and  plea  of  not  guilty. 
Abstracts  of  title  were  filed  by  plaintiff  and  defendant;  also 
certified  copies  of  the  conveyances  mentioned  in  said  ab- 
stracts. No  oral  testimony  whatever  was  introduced.  No 
evidence  of  possession  or  dispossession  was  offered  by  either 
party.  The  plea  of  not  guilty,  however,  admitted  the  pos- 
session by  defendant  of  the  property  described  in  the  com- 
plaint. The  case  was  submitted  to  the  court  on  the  docu- 
mentary evidence,  and,  solely  upon  the  title  papers  submitted, 
the  court  found  as  a  fact  that  the  plaintiff  was  the  owner  of 
and  entitled  to  the  possession  of  the  premises  as  described 
in  the  complaint,  and  rendered  judgment  in  favor  of  the 
plaintiff  for  such  possession  and  for  costs.  A  motion  for  a 
new  trial  was  denied,  and  an  appeal  was  taken  from  such 
judgment  and  order. 

The  appellant  has  assigned  as  errors  the  following:  ''First. 
The  court  erred  in  giving  judgment  for  the  plaintiff,  for  the 
reason  that  no  testimony  whatever  was  offered  showing  that 
plaintiff  had  any  title  to  the  land  in  question.  Second.  The 
court  erred  in  giving  judgment  for  the  plaintiff  upon  the 
deeds  submitted  to  it,  for  the  reason  that  ....  it  is  impossible 
to  determine  from  the  inspection  of  said  deeds  alone  what 
land  was  claimed  by  the  plaintiff.  Third.  The  court  erred  in 
giving  judgment  for  the  plaintiff,  for  the  reason  that  no  testi- 
mony was  submitted  identifying  the  land  described  in  the 
complaint  as  the  same  as  that  described  in  the  deeds  of 
conveyance  to  the  plaintiff,  and  without  such  testimony  it  is 
impossible  to  identify  such  land.'' 

The  deeds  placed  in  evidence  establish  the  title  in  different 
persons  to  different  parts  of  the  said  lot  1,  block  11.  It  is 
satisfactorily  established  by  this  documentary  evidence  that 
the  plaintiff,  Manuel  L.  Molina,  is  the  owner  of  a  strip  of 
land  six  feet  ten  inches  in  width  by  one  hundred  and  forty- 
three  feet  in  length  in  the  east  half  of  said  lot  and  block. 
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the  north  line  of  said  strip  being  parallel  to  and  two  hundred 
and  fifty-six  feet  one  inch  south  of  the  north  line  of  said  lot 
1;  that  one  J.  M.  Molina  was  at  one  time  the  owner  of  a 
strip  of  land  thirty-eight  feet  wide  on  the  west  end,  one 
hundred  and  thirty-three  feet  long  on  the  south  side,  about 
twenty-seven  feet  wide  at  the  east  end,  and  one  hundred  and 
forty-three  feet  long  on  the  north  side  immediately  south  of 
and  adjoining  the  strip  of  land  owned  by  the  plaintiff, 
Manuel  L.  Molina;  and  that  the  said  J.  M.  Molina  executed 
a  deed  to  the  defendant,  Stoffelo,  purporting  to  convey  to  him 
the  south  half  of  said  lot  1  in  block  11.  There  is  no  evidence 
in  the  record  that  Stoffelo 's  grantor  ever  had  any  title  to  or 
right  to  convey  any  other  part  of  the  south  half  of  the  said 
lot  1,  block  11,  than  the  thirty-eight-foot  lot  above  mentioned, 
and  lying  south  of  and  adjoining  the  land  of  plaintiff. 
Neither  is  there  any  evidence  in  the  record  that  the  defendant 
Stoffelo  ever  claimed  title  to  or  had  possession  of  any  other, 
or  that  there  is  any  conflict  between  said  thirty-eight-foot  lot 
and  the  strip  of  land  six  feet  ten  inches  wide  owned  by  plain- 
tiff. There  is  no  evidence  whatever  that  the  land  described 
in  the  complaint  was  any  part  of  that  to  which  title  is  shown 
in  the  plaintiff.  There  is  no  evidence  establishing  or  tending 
to  establish  the  fact  that  there  is  a  store  building  belonging 
to  John  Stoffelo  anywhere  on  said  lot  and  block  or  elsewhere. 
There  is  no  evidence  whatever  as  to  the  eastern  boundary  line 
of  the  property  owned  and  occupied  by  P.  G.  Cotter,  or  that 
P.  G.  Cotter  owns  any  property  whatever  in  lot  1  or  else- 
where. There  is  no  evidence  whatever  to  locate  the  southwest 
comer  of  the  property  of  C.  D.  Baker  in  said  lot  1,  block  11. 
Neither  the  abstract  of  title  nor  any  of  the  deeds  placed  in 
evidence  contain  in  them  the  mention  of  the  name  of  C.  D. 
Baker  or  P.  G.  Cotter.  The  court,  therefore,  erred  in  finding 
that  the  plaintiff  was  the  owner  of  and  entitled  to  the  pos- 
session of  the  land  described  in  the  complaint,  because  there 
was  no  evidence  in  the  case  on  which  to  base  such  finding. 

The  rule  that  has  prevailed  in  this  court  that  the  findings 
and  judgment  of  the  lower  court  will  not  be  disturbed  for 
want  of  evidence  where  the  record  discloses  any  competent^ 
evidence  in  support  thereof  (Willard  v.  Carrigan,  8  Ariz. 
70,  68  Pac.  538,  and  cases  cited)  is  predicated  upon  the 
elementary  principle  that  it  requires  some  evidence  to  sup- 
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port  a  finding  and  judgment  for  plaintiff.  To  enable  this 
court  to  affirm  a  judgment  of  the  lower  court  in  favor  of  a 
plaintiff  therein,  the  record  must  disclose  some  positive,  affirm- 
ative evidence  in  support  thereof.  Crawford  v.  Birkins,  16 
Colo.  App.  532,  66  Pac.  687;  Stamm  v.  City  of  Albuquerque, 
10  N.  M.  491,  62  Pac.  973;  SUberhom  v.  Wheaton  (Cal.). 
51  Pac.  689.  In  this  case  the  only  affirmative  evidence  in 
-support  of  plaintiff's  allegation  is  the  documentary  evidence 
of  title  to  the  certain  tract  of  land  described  by  courses  and 
distances  from  a  given  point  on  the  east  line  of  lot  1  of 
block  11,  and  located  within  that  lot,  which  contains  more 
than  one  hundred  times  as  great  an  area  as  plaintiff's  tract. 
The  description  of  the  tract  of  land  in  controversy  is  given 
in  the  complaint  from  local  objects,  being  the  comers  of 
buildings,  or  of  tracts  of  land,  owned  or  occupied  by  other 
persons,  but  there  is  not  found  in  the  record  any  evidence 
whatever  relative  to  any  of  such  local  objects,  either  buildings 
or  tracts  of  land,  the  lines  or  comers  of  which  are  mentioned 
in  said  description.  It  might  have  been  susceptible  of  proof 
that  the  description  by  corners  of  buildings,  lines,  and  comers 
of  lots  referred  to  in  plaintiff's  complaint  would  indicate  a 
piece  of  land  located  partially  upon  the  tract  to  which 
plaintiff  proved  title;  but  this  was  not  done,  and,  in  the 
absence  of  any  evidence  whatever  to  that  effect,  the  judgment 
in  favor  of  the  plaintiff  must  fall.  It  may  be  possible  that 
the  plaintiff  can  on  a  new  trial  in  the  lower  court  either 
support  the  description  in  his  complaint  by  evidence  that 
will  locate  the  land  therein  described,  or  a  part  of  it,  upon  the 
tract  of  land  to  which  he  has  established  title,  or  that  he  may 
amend  his  complaint  by  such  fuller  and  further  description 
as  may  enable  him  to  establish  such  location;  but  he  has 
certainly  entirely  failed  to  do  so  in  the  case  at  bar. 

The  judgment  of  the  lower  court  is  reversed,  and  the  case 
is  remanded  for  a  new  trial. 

Kent,  C.  J.,  Sloan,  J.,  and  Davis,  J.,  concur. 
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[GiTil  No.  784.    FUed  March  20,  1903.] 
[71  Pae.  936.] 

MARTIN  COSTELLO,  Plaintiff  and  Appellant,  v.  SAMUEL 
FRIEDMAN  et  al.,  Defendants  and  Appellees. 

1.  Trusts  —  To  Dkfbaud  Gbeditobs  —  Evidbncb  —  Bubden  or  Psoof. — 
Where  a  plaintiff  seeka  to  show  that  property  is  held  in  trust  in 
fraud  of  creditors,  the  burden  is  upon  him  to  establish  that  fact 
\>j  fuU,  clear,  and  convincing  evidence. 

8.  Samb  —  Option  to  Pubchase  —  Title  —  Remains  in  Yendob  until 
Payment. — Evidence  that  a  purchaser  at  an  execution  sale  agreed 
with  the  judgment  debtor  that  on  payment  to  him  of  the  purchase 
price,  with  interest  thereon,  he  would  reconvej  the  same,  and  that 
the  judgment  debtor  paid  part  of  the  purchase  price,  but  failed 
to  pay  the  balance,  does  not  create  any  trust  in  favor  of  the  judg- 
ment debtor,  but  a  mere  option  to  purchase,  and  the  title  to  the 
property  remains  in  the  vendor  until  the  payment  of  the  purchase 
price. 

3.  Appeal  and  Ebbobt— Findings — Evidence — Sufpiciency — ^Review. — 

Sufficient  evidence  appearing  in  the  record  to  support  the  findings 
of  the  lower  court,  they  will  not  be  disturbed  on  appeal. 

4.  Execution  —  Sale  —  Pubchaseb  —  Acquires  Debtor  's  Title  —  No 

More. — A  purchaser  under  judicial  sale  acquires  just  such  title  as 
the  execution  debtor  had  at  the  time  of  such  sale,  and  if  the 
execution  debtor  was  not  the  owner  of  the  property  at  the  time 
of  the  sale,  the  purchaser  acquires  no  title  thereto. 

6.  Equity — Specipic  Performance— Right  to — ^Dependent  upon  Per- 
formance OF  all  Conditions  Precedent. — The  right  to  specific 
performance  is  dependent  upon  full  performance  by  a  vendee,  or 
any  one  in  his  right,  of  all  conditions  precedent  required  from  him. 

Q.  Execution — Sale — Sheriff's  Deed— Stands  on  Same  Footing  as 
Would  Debtor's. — ^Where  a  judgment  debtor  could  not  have  exe- 
cuted a  deed  conveying  certain  property  which  he  had  contracted  to 
purchase,  without  full  payment  and  full  performance  of  the  purchase 
agreement  on  his  part,  the  sheriff's  deed  to  said  premises,  based 
upon  sale  under  execution  against  such  debtor,  could  convey  no 
title  thereto. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Cochise. 
George  R.  Davis,  Judge.     Affirmed 

The  facts  are  stated  in  the  opinion. 
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James  Reilly,  and  Herring  &  Mitchell,  for  Appellant 
Wright  &  Fleming,  for  Appellees. 

The  burden  of  proving  a  trust  rests  upon  him  who  asserts 
it,  and  it  is  not  enough  to  generate  doubt  and  uncertainty. 
Lehman  v.  Lewis,  62  Ala.  129 ;  Whiimore  v.  Learned,  70  Me. 
276;  Neyland  v.  Bendy,  69  Tex.  711,  7  S.  W.  497;  Green  v. 
Dietrich,  114  lU.  636,  3  N.  E.  800. 

DOAN,  J.— On  the  12th  of  July,  1895,  the  property  in 
dispute  in  this  case — ^a  town  lot  in  the  town  of  Benson, 
Cochise  County,  Arizona — was  sold  to  P.  J.  Delahanty  by 
the  sheriff  under  an  execution  issued  upon  a  judgment  in 
the  district  court  in  favor  of  Harris  &  Co.  against  Samuel 
Friedman.  No  redemption  having  been  made,  the  sheriff 
afterward,  on  May  13,  1896,  executed  a  deed  conveying  the 
lot  to  Delahanty.  On  May  10,  1899,  the  same  property  was 
again  sold  by  the  sheriff  of  Cochise  County  to  Martin  Costello 
under  an  execution  issued  out  of  the  same  court  on  a  judg- 
ment recovered  on  May  18,  1896,  by  Martin  Costello  against 
the  said  Samuel  Friedman;  and,  no  redemption  having  been 
made,  the  sheriff  afterward,  on  November  16,  1899,  executed 
a  deed  conveying  the  said  lot  to  Costello. 

It  is  conceded  that  the  legal  title  to  the  said  property  has 
been  in  the  defendant  Delahanty  since  May  13,  1896,  but 
the  contention  of  the  plaintiff  below  (appellant  in  this  case) 
is  that  Delahanty  has  held  the  legal  title  simply  in  trust  for 
Friedman,  who  at  the  time  of  the  sale  to  Costello  was  the 
equitable  owner  of  the  property.  This  action  was  brought 
by  Costello  to  have  his  title  under  the  sheriff's  deed  settled 
and  quieted.  It  was  alleged  in  the  complaint  that,  at  the 
time  of  the  sheriff's  sale  of  the  lot  to  Delahanty,  Friedman, 
with  the  intent  and  purpose  of  hindering,  delaying,  and 
defrauding  his  creditors,  procured  Delahanty  to  advance  the 
money  to  purchase  the  said  lot,  and  to  take  the  title  thereto 
in  his  (Delahanty 's)  name,  and  hold  the  same  for  him  (Fried- 
man) as  security  for  the  repayment  of  said  advances  and 
interest,  and  that  Delahanty  agreed  with  Friedman  to  advance 
the  money  to  purchase  the  said  lot,  and  to  take  the  title 
thereto,  and  to  hold  the  same  for  Friedman  as  security  for 
the  money  advanced,  and  that  Delahanty  purchased  the  lot 


March,  1903.]  Costbllo  v.  Friedman.  217 

and  took  the  title  thereto  in  pursuance  of  the  said  agreement ; 
that  Friedman  had  paid  to  Delahanty  (ill  the  money  advanced 
by  Delahanty  for  the  purchase  of  the  lot,  with  interest 
thereon,  but  declined  to  cause  Delahanty  to  reconvey  the 
lot  to  him,  preferring  to  let  the  title  to  the  same  remain 
in  Delahanty,  for  the  purpose  and  with  the  intent  of  hinder- 
ing, delaying,  and  defrauding  his  creditors,  and  particularly 
the  plaintiflf,  of  their  just  demands;  that  for  two  years  prior 
to  May  10,  1899,  Friedman  was  the  equitable  owner  of  the 
property,  and  Delahanty  held  the  title  thereto  in  trust  for 
him.  Delahanty,  in  his  answer,  denied  that  at  any  time  he 
held  the  title  to  the  lot  in  trust  for  Friedman.  Denied  that 
he  purchased  the  lot  at  the  said  sale  because  of  any  agree- 
ment between  himself  and  Friedman.  Denied  that  Friedman 
had  any  part  in  the  said  premises,  or  was  in  any  way  or  to 
any  extent  interested  therein,  but  alleged  that,  after  the 
purchase  by  him  of  the  lot  at  the  said  sale,  he  entered  into 
an  oral  agreement  to  and  with  Friedman  whereby  it  was 
agreed  that  Friedman  should  retain  the  i)Ossession  of  the 
property,  keep  the  same  in  repair,  pay  all  taxes,  and  pay 
to  Delahanty  the  amount  the  property  had  cost  him  to  pur- 
chase it  at  the  said  sale,  together  with  interest,  and  that 
Delahanty  agreed,  on  his  part,  that  he  would,  on  full  com- 
pliance by  Friedman  with  the  said  agreement,  then  convey 
the  said  lot  to  Friedman;  that  pursuant  to  said  agreement, 
and  by  virtue  thereof,  Friedman  retained  possession  of  the 
property,  paid  all  taxes  thereon,  and  paid  to  Delahanty  a 
portion  of  the  purchase  price;  that  Delahanty  demanded  of 
Friedman  the  remainder  due  him  on  said  agreement,  and 
notified  Friedman  that,  unless  such  remainder  were  paid, 
he  would  at  once  rescind  and  end  said  agreement;  that 
Friedman  on  such  demand  refused  to  pay  the  balance  due, 
and  advised  Delahanty  that  he  would  not  pay  the  same,  and 
that  he  was  content  to  have  the  said  contract  rescinded  and 
ended,  whereupon  the  said  agreement  was,  by  the  consent 
of  both  parties,  ended  and  rescinded.  The  answer  of  Fried- 
man alleged  that  Delahanty  was  the  owner  in  fee  simple  of 
the  premises  in  question,  and  that  Friedman  had  no  interest 
in  said  property,  at  law  or  in  equity;  that  Friedman  had 
occupied  the  premises  as  a  tenant  of  Delahanty  ever  since 
the  said  Delahanty  acquired  title  thereto. 
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These  allegations  and  denials  in  the  pleadings  placed  di- 
rectly before  the  court,  as  the  main  or  controlling  issue  in 
the  case,  the  question  whether  Delahanty  acquired  the  prop- 
erty at  the  sheriff's  sale  in  such  manner  that  there  was  a 
trust  impressed  upon  it  in  favor  of  Friedman,  that  would 
constitute  an  equitable  interest  that  might  be  asserted  by 
Friedman,  or  that  might  be  levied  on,  as  against  Friedman, 
by  the  creditors  of  the  latter,  and  therefore  held  it  as  a 
trustee  for  Friedman,  or  purchased  the  property  in  his  own 
interest,  and  acquired  the  absolute  title  thereto,  and,  after 
such  purchase  and  acquisition  of  title,  agreed  to  sell  it  to 
Friedman  under  such  circumstances  as  rendered  such  agree- 
ment practically  an  option  to  purchase,  which  latter  would 
convey  no  interest  or  title  to  Friedman  until  full  compliance 
with  the  terms  of  such  agreement,  and  the  payment  of  the 
price  mentioned.  Having  tried  the  case  upon  this  theory, 
the  court  found  *'that  on  the  said  12th  day  of  July,  1895, 
all  of  the  said  property  was  purchased  at  execution  sale  by 
the  defendant  P.  J.  Delahanty,  who  thereafter,  and  in  due 
course,  procured  a  sheriff's  deed  to  the  same,  and  that  from 
thence  hitherto  the  said  defendant  Delahanty  has  been,  and 
now  is,  the  sole  owner  of  the  said  property ;  that  the  execution 
sale  of  said  property  to  the  plaintiff  made  by  the  sheriff  of 
Cochise  County  on  the  10th  day  of  May,  1899,  by  /  virtue  of 
a  judgment  rendered  by  this  court  on  the  18th  day  of  May, 
1896,  in  a  case  entitled  'Martin  Costello  against  Samuel 
Friedman,'  is  and  was  void  and  of  no  effect;  that  the  defend- 
ant Friedman  has  no  interest  in  the  case  in  controversy ;  .  .  . 
that  the  defendant  Delahanty  is  the  sole  owner  of  the  prop- 
erty in  controversy  herein,  and  is  entitled  to  have  the  same 
quieted  in  himself."  In  accordance  with  these  findings,  the 
court  rendered  judgment  quieting  the  title  to  the  proi)erty 
in  Delahanty,  giving  him  possession  of  the  premises  and  his 
costs  in  the  cause  expended. 

The  appellant  presented  in  his  brief  six  several  assign- 
ments of  error,  but,  instead  of  discussing  them  in  detail, 
he  urged  in  his  brief  what  he  called  the  fundamental  question 
upon  which  the  decision  of  the  case  must  depend,  namely, 
whether  the  agreement  between  Delahanty  and  Friedman 
vested  the  equitable  title  to  the  lot  in  dispute  in  Friedman. 
Instead,  therefore,  of  taking  up  the  several  assignments  of 
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error  seriatim,  we  will  consider  the  case  as  presented  by  the 
appellant  in  his  argument. 

The  allegations  of  the  complaint  were  sufficient,  if  sup- 
ported by  evidence,  to  impress  the  property  with  a  trust 
in  behalf  of  Friedman.  These  allegations  were,  however, 
denied  in  the  verified  answer  of  Delahanty;  and  the  record 
discloses  very  little,  if  any,  evidence  in  their  support.  The 
lower  court  was  therefore  fully  justified  in  holding  that  the 
plaintiff  had  failed  to  establish  the  allegation  that  Delahanty 
purchased  the  lot  as  trustee  for  Friedman. 

The  appellant,  in  recognition  of  this  fact,  has  receded  from 
his  first  position — that  Delahanty  took  the  lot  as  trustee  by 
agreement  with  Friedman — and  rests  his  entire  case  in  this 
court  upon  the  theory  that  although  Delahanty  purchased 
the  lot  for  himself,  and  acquired  the  absolute  title  thereto, 
yet  the  agreement  between  Delahanty  and  Friedman,  as  set 
up  in  the  answer,  made  after  the  purchase  of  the  lot  by  the 
former,  vested  in  the  latter  the  equitable  title  to  the  lot  in 
dispute,  and  that,  as  the  result  of  that  agreement  and  the 
partial  payment  made  thereunder,  Delahanty  had  for  about 
two  years  prior  to  the  sheriff's  sale  to  Costello  held  the  title 
to  the  lot  in  trust  for  Friedman.  This  theory  of  the  case 
would  necessitate  the  establishment  of  the  trust  claimed  to 
have  been  thus  created,  by  full,  clear,  and  convincing  evi- 
dence. It  is  incumbent  upon  the  plaintiff,  in  order  to  have  a 
trust  declared,  to  furnish  the  evidence  to  convince  the  court. 
The  only  evidence  on  this  subject  contained  in  the  record  is 
that  furnished  by  the  verified  answers  of  the  defendants, 
and  Delahanty 's  testimony  on  the  trial.  These  show  that 
after  Delahanty  had  purchased  the  property,  and  acquired 
the  title  thereto,  he  agreed  with  Friedman  that  upon  the 
payment  by  the  latter  of  the  purchase  price  of  the  property, 
with  interest  thereon,  he  (Delahanty)  would  then  convey 
the  lot  to  him,  and  that,  in  pursuance  of  the  agreement,  Fried- 
man paid  part  of  such  purchase  price,  but  failed  to  pay  the 
balance,  and  that,  because  of  the  full  purchase  price  not 
having  been  paid,  Delahanty  did  not  convey  the  title;  that 
Friedman  had  occupied  the  property  as  tenant  of  Delahanty, 
and  had  no  interest  therein,  in  law  or  equity.  We  find  no 
facts  or  circumstances  put  in  evidence  by  the  plaintiff  to 
convince  the  mind  of  the  court  that  any  title  had  yet  passed 
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to  Friedman,  or  that  would  take  this  transaction  out  of  the 
general  rule  that  in  case  of  an  option  to  purchase,  or  a  con- 
ditional purchase  dependent  upon  payment,  the  title  to  the 
property  remains  in  the  vendor  until  the  performance  of 
the  conditions  by  th6  vendee,  and  the  payment  of  the  purchase 
price.  The  record  discloses  sufiScient  evidence  to  sustain  the 
finding  of  the  lower  court  that  no  title  had  passed  to  Fried- 
man, but  that  Delahanty  was  the  sole  owner  of  the  property; 
and,  in  observance  of  the  rule  invariably  followed  by  us  in 
such  cases,  we  will  not  disturb  that  finding. 

No  title  having  passed  to  Friedman,  it  necessarily  follows 
that  there  was  nothing  on  which  to  levy  the  execution  issued 
upon  the  judgment  in  favor  of  Costello  against  Friedman; 
and  the  sheriff's  sale  thereunder  in  May,  1899,  to  Costello, 
conveyed  no  title.  It  is  elementary  that  a  purchaser  under 
judicial  sale  acquires  just  such  title  as  the  execution  debtor 
had  at  the  time  of  such  sale,  and,  if  the  execution  debtor 
was  not  the  owner  of  the  property  at  the  time  of  the  sale, 
the  purchaser  acquires  no  title  thereto. 

The  appellant  has  very  forcibly  urged  that  the  purchase 
agreement  between  Friedman  and  Delahanty  would  have 
sustained  an  action  on  Friedman's  part  for  specific  perform- 
ance. It  is  not  necessary  to  inquire  if  Friedman  could  have 
enforced  specific  performance,  or  if  the  appellant  might  have 
acquired  by  transfer  from  Friedman,  or,  after  proper  legal 
procedure,  might,  even  by  decree  of  court,  have  been  sub- 
rogated to  Friedman's  right,  and  in  such  right  have  enforced 
specific  performance  of  the  contract.  The  fact  remains  that 
he  did  not  do  so.  Specific  performance  could  only  be  de- 
manded by  Friedman,  or  any  one  in  his  right,  upon  full  per- 
formance of  conditions  precedent  required  from  him.  "  Story, 
sec.  771.  Colson  v.  Thompson,  2  Wheat.  336-341,  4.  L.  Ed. 
253^  That  had  not  been  done  in  this  instance,  or  tendered, 
either  by  Friedman  or  by  Costello  for  him. 

Costello  is  not  now  demanding  a  specific  performance  of 
the  contract  of  purchase  by  virtue  of  Friedman's  right 
thereto,  but  has  attempted  to  sell  the  property  of  Delahanty 
under  a  judgment  against  Friedman,  which  course  could  only 
be  sustained  upon  the  theory  that  Friedman  had  already 
acquired  title  thereto.  Whether  Friedman  might  have  sold 
or  assigned  his  right  to  the  enforcement  of  the  contract,  which 
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was  a  personal  right,  to  a  third  party,  and  such  third  party 
might,  after  full  performance  on  their  part  and  full  payment 
of  the  purchase  price,  have  enforced  against  Delahanty  a 
specific  performance,  is  immaterial.  Friedman  could  cer- 
tainly not,  in  the  present  status  of  the  case,  without  full 
payment  and  full  performance  of  the  purchase  agreement  on 
his  part,  have  sold  the  property  thus  contracted  for  to  a 
third  party,  and  have  executed  a  deed  that  would  convey  any 
title.  The  sheriflf's  deed  to  Costello  in  this  instance  stands 
upon  the  same  footing  as  would  a  deed  to  the  property  made 
by  Friedman  to  some  third  party  before  he  (Friedman)  had 
fully  complied  with  the  purchase  agreement  with  Delahanty, 
paid  the  purchase  price,  and  acquired  the  title  to  the  property. 
The  judgment  of  the  lower  court  is  aflSrmed. 

Kent,  C.  J.,  and  Sloan,  J.,  concur. 


[Civfl  No.  787.    Filed  March  20,  1903.] 
[71  Pac  946.] 

COUNTY  OF  COCHISE  et  al..  Defendants  and  Appellants, 
V.  COPPER  QUEEN  CONSOLIDATED  MINING 
COMPANY,  Plaintiff  and  Appellee. 

1.  Taxes  and  Taxation — ^Illegal  Assessment — ^Appeal — ^Remedy. — 
Prior  to  the  revision  of  1901  the  statutes  gave  no  right  of  appeal 
from  the  board  of  equalization,  nor  was  any  other  legal  remedy 
afforded  by  the  statutes  for  the  correetion  of  any  illegal  or  fraudu- 
lent assessment  of  property. 

2.  Same— Valuation — Excess — ^Equitt  —  Injunction  —  Ween  Will 
NOT  Lie. — Mere  errors  or  excess  in  the  valuation,  or  hardship  or 
injustice  of  the  law,  or  any  grievance  which  can  be  remedied  by 
a  suit  at  law,  either  before  or  after  payment  of  taxes,  will  not 
justify  a  court  of  equity  to  interpose  by  injunction  to  stay  collection 
of  a  tax. 

3.  Pleadino — ^Fraud — Allegation  —  Sufficiency. — To  characterize  an 

act  as  ''fraudulent"  does  not,  in  legal  effect,  charge  it  as  fraudu- 
lent, unless  some  circumstance  or  fact  be  charged  which  shows  in 
what  the  fraud  consists  and  how  it  has  been  effected. 
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4.  Taxes  and  Taxation — Boabd  of  Equalization — Powers — Discre- 
tion.—The  revenue  laws  in  conferring  upon  boards  of  equalization 
power  to  equalize  assesBments,  and  to  add  to  and  increase  the  samey 
confer  a  wide  discretion  upon  said  boards,  which  discretion  must 
howeyer  be  a  sound  one,  exercised  in  good  faith,  and  not  arbitrarily 
and  capriciously. 

5.  Same — Same — ^Erroneous  Judgment — ^Equitt  Will  not  Believe. — 

Whenever  it  appears  that  an  assessor  or  board  of  equalization  has 
exercised  discretion  and  judgment  in  assessing  property,  no  matter 
how  erroneous  such  judgment  may  be,  a  court  of  equity  will  not 
disturb  the  action  of  such  assessor  or  board. 

6.  Same— Same— Discretion — Failure  to  Exercise — ^Arbitrary  Ac- 
tion— Equity  Will  Grant  Belief. — ^If  an  excessive  valuation  of 
property  be  made  without  the  exercise  of  judgment  as  to  the  true 
value  of  such  property,  and  be  made  arbitrarily,  and  for  purposes 
of  oppression,  such  arbitrary  action  constitutes  fraud,  against  which 
a  court  of  equity  will  grant  relief. 

7.  Same— Taxing  Oppicers — Fraudulent  Intent  and  Purpose — ^Nor 
Just  Ground  op  Complaint  without  Overvaluation. — A  fraudu- 
lent purpose  and  intent  on  the  part  of  the  taxing  officers  is  not 
enough  alone  to  justify  the  interposition  of  a  court  of  equity,  but 
there  must  also  be  an  overvaluation  to  constitute  a  just  ground  of 
complaint. 

8.  Same — Pleadings — Complaint— Suppicibncy — ^Fraud. — A  charge  in 

a  complaint  that  the  board  of  equalization  did,  without  inquiry  or 
evidence,  arbitrarily  raise  the  assessment  of  plaintiff's  property, 
and  that  they  did  this  with  the  design  and  purpose  of  forcing 
plaintiff  to  pay  an  unequal  and  unfair  portion  of  taxes,  without  the 
additional  charge  of  excessive  valuation,  is  an  insufficient  allegation 
of  legal  fraud. 

9.  Same — Action  to  Bestrain  Collection — ^Pleadings — Complaint — 

Overvaluation — Allegations — Suppicienoy. — ^In  an  action  to  re- 
strain the  collection  of  taxes,  there  is  in  effect  a  charge  of  over- 
valuation, where  the  complaint  states  that  the  board  of  equalization 
arbitrarily  and  without  inquiry  raised  the  assessments  of  the 
improvements  on  plaintiff's  mines  in  the  amount  of  sixty  thousand 
dollars  in  excess  of  the  full  cash  value  thereof. 

10.  Same— Same — Same — Same — Same — Same — Same. — ^In  an  action  to 
restrain  the  collection  of  taxes,  there  is  not  an  unequivocal  allega- 
tion that  there  was  an  overvaluation  by  the  board,  where  the  com- 
plaint states  that  the  board  of  equalization,  for  the  piupose  of 
placing  an  unfair  burden  on  plaintiff,  raised  the  valuation  of  the 
patented  mining  claims 'owned  by  it,  to  the  exclusion  of  other  like 
property  in  the  county;  that  the  board  heard  no  evidence  concerning 
the  cash  value  of  the  property,  but  arbitrarily  fixed  the  value  thereof, 
with  the  intent  to  discriminate  against  it;  and  that  on  plaintiff's 
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information  and  belief  the  valuation  by  the  board  on  the  mining 
elaims  was,  ''according  to  anj  just  method  of  arriying  at  the  cash 
Talue  of  such  property,  grossly  excessive." 

IL  Same— Same — Same — Same — Same — Same — Same. — ^In  an  action  to 
restrain  the  collection  of  taxes,  there  is  not  an  unequivocal  allega- 
tion that  there  was  an  overvaluation  by  the  board,  where  the  com- 
plaint states  that  the  board  of  equalization  adopted  the  general  rule 
of  assessing  merchandise  at  seventy-five  per  cent  of  the  invoice 
price  thereof;  that  the  board  was  informed  that  the  invoice  price 
of  all  plaintiff's  merchandise  was  about  two  hundred  and  twenty 
thousand  dollars,  and  proof  of  the  same  was  offered;  and  the 
board  assessed  the  merchandise  in  the  sum  of  $293,875. 

■  12.  Same — Same — Oveevaluation — Findinob — Supficienct. — ^In  an  ac- 
tion to  restrain  the  collection  of  taxes  on  the  ground  of  overvalua- 
tion, the  court's  finding  that  the  board  of  equalization  arbitrarily 
increased  the  valuation  of  plaintiff's  property  for  the  purpose  of 
imposing  an  unjust  burden  of  taxation  is  incomplete,  in  that  it 
fails  to  find  the  true  cash  value  of  the  property  and  the  taxes  due 
thereon. 

13.  Same — Same — Same— Belie]'. — In  redressing  a  wrongful  overvalua- 
tion of  property  for  taxation  the  court  should  find  the  true  cash 
value  of  the  property,  and  enjoin  the  collection  of  only  so  much 
of  the  taxes  assessed  as  were  based  on  the  valuation  in  excess  of 
the  true  cash  value,  although  the  assessed  valuation  of  other  like 
property  is  below  the  true  cash  value  thereof. 

14.  Findings — Sufpicienct — To  Sustain  Judgment. — The  findings  of 

the  court  must  cover  sufficient  of  the  issues  raised  by  the  pleadings 
to  sustain  the  judgment. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Cochise. 
George  B.  Davis,  Judge.    Keversed. 

Affirmed  on  rehearing.    See  opinion,  post,  p.  459. 

The  facts  are  stated  in  the  opinion. 

Edward  W.  Land,  District  Attorney,  Allen  R.  English, 
and  W.  C.  McFarland,  for  Appellants. 

The  allegations  that  defendant  board  acted  fraudulently, 
unlawfully,  arbitrarily,  and  with  intent  to  wrong,  defraud, 
and  oppress  the  plaintiff,  are  mere  conclusions  of  law,  and 
only  express  the  pleader's  opinion.  The  further  allegation 
that  the  board  acted  fraudulently,  unlawfully,  and  for  the 
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purpose  of  placing  an  unfair  and  undue  burden  ui)on  plain- 
tiff, was  also  a  mere  conclusion  of  law,  and  only  expresses  the 
pleader's  opinion.  Grand  Valley  Irr.  Co.  v.  Lesher,  28  Colo. 
273,  65  Pac.  44. 

Allegations  which  consist  of  mere  conclusions  of  law  and 
opinions  of  the  pleader,  without  any  s^tement  of  the  facts 
from  which  these  conclusions  are  drawn  or  upon  which  the 
pleader's  opinions  are  based,  are  insufficient,  and  hence  the 
demurrer  should  have  been  sustained  for  failure  to  state 
facts  constituting  a  cause  of  action.  Piccotte  v.  Watt,  3 
Idaho,  447,  31  Pac.  805;  History  Co.  v.  Dougherty,  3  Ariz. 
387,  29  Pac.  649;  Callahan  v.  Broderick,  124  Cal.  80,  56 
Pac.  782;  Gnffiih  v.  Wright,  21  Wash.  494,  58  Pac.  583; 
Weber  v.  DMon,  7  Okla.  568,  54  Pac.  894;  Hieronymus  v. 
New  York  Nat.  D.  and  L.  Assn.,  101  Fed.  12;  Naddo  v. 
Bardon,  47  Fed.  782;  GotUd  v.  Evansville  etc.  Ry.  Co.,  91 
U.  S.  526,  23  L.  Ed.  416;  Lockhart  v.  Leeds,  10  N.  M.  568,  63 
Pac.  48;  Sterling  Gas  Co.  ▼.  Higby,  134  111.  557,  25  N.  B.  660. 

No  facts  are  alleged  showing  the  cash  value  of  plaintiff's 
property,  or  the  cash  value  of  the  patented  mine  or  mines, 
the  assessed  valuation  of  which  were  not  raised  or  added  to 
by  the  defendant  board;  hence  no  facts  are  alleged  showing 
that  plaintiff's  property  was  assessed  at  more  than  its  cash 
value,  or  that  other  patented  mines  were  assessed  at  less  than 
their  cash  value.  No  facts  alleged  showing  that  the  patented 
mine  or  mines,  the  assessed  value  of  which  were  not  raised 
by  the  board,  were  ''like  properties"  of  the  plaintiff,  either 
in  value  or  returns;  hence  no  facts  are  alleged  showing  that 
the  action  of  the  board  was  to  discriminate  against,  or  to 
place  an  unfair  and  undue  burden  upon  plaintiff.  Pacific 
Postal  Tel.  Co.  v.  Dalton,  119  Cal.  604,  51  Pac.  1072;  Eureka 
Dist.  Gold  Min.  Co.  v.  Ferry  Co.,  28  Wash.  250,  68  Pac.  727; 
Siegfried  v.  Raymond,  190  lU.  424,  60  N.  E.  868;  Weber  v. 
DUlon,  7  OHa.  568,  54  Pac.  894. 

There  is  no  allegation  that  at  the  time  the  valuation  of  the 
plaintiff's  property  was  raised  and  added  to  the  defendant 
board  knew  there  was  a  large  number,  or  any  number  at 
all,  of  the  three  hundred  and  twenty-two  mining  claims,  other 
than  those  of  the  plaintiff,^  of  great  value,  or  any  value  at 
all,  or  yielded  large  returns,  or  any  returns  at  all,  during  the 
year  1901,  nor  are  any  facts  alleged  showing  that  any  of 
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them  were  of  any  greater  value  than  that  returned  by  the 
assessor;  hence  no  facts  are  alleged  showing  the  exclusion 
of  other  **iike  property/'  or  that  the  purpose  of  the  board 
was'  to  place  an  unfair  and  undue  burden  on  the  plaintiff. 
Eureka  Dist  Gold  'Mining  Co.  v.  Fen-y  Co,,  28  Wash.  250, 
€8  Pac.  727;  People  v.  McCreery,  34  Cal.  432;  City  of  Mus- 
catine V.  Mississippi  etc.  By.  Co.,  1  Dill.  537,  Fed.  Cas.  No. 
9971. 

The  allegation  that  the  board  of  equalization,  at  their  ses- 
sion in  the  month  of  July,  1901,  well  knew  that  there  were 
several  thousand  unpatented  mining  claims  in  said  county 
of  Cochise  of  great  value,  and  that  said  board  failed  and 
neglected  to  require  the  assessor  to  enter  upon  the  assessment- 
roll  of  said  county  the  said  unpatented  claims,  or  any  of 
them,  by  reason  whereof  the  whole  burden  of  taxation  was 
laid  upon  the  patented  mining  claims,  constitutes  no  cause 
of  action,  and  does  not  show  fraudulent  conduct  upon  the 
part  of  the  defendants,  nor  discrimination  against  the  plain- 
tiff, for  the  reason  that  unpatented  mines  or  mining  claims 
are  not  subject  to  assessment  or  taxation.  Bev.  Stats.  1887, 
par.  2631;  Organic  Act,  sec.  15,  Rev.  Stats.  U.  S.,  sec.  1851; 
Salisbury  v.  Lane,  63  Pac.  383 ;  Ooldhill  v.  Caledonia  etc.  Co., 
5  Saw.  275,  Fed.  Cas.  No.  5512;  Mammoth  Mining  Co.  v. 
Juab  Co.,  37  Pac.  348 ;  Eureka  Dist.  Oold  Mining  Co.  v.  Ferry 
Co.,  28  Wash.  250,  68  Pac.  727. 

The  facts  alleged  do  not  constitute  grounds  for  equitable 
interference.  Courts  of  equity  will  refuse  to  restrain  the 
collection  of  taxes,  unless  the  facts  alleged  show  that  the 
tax  was  assessed  upon  property  not  subject  to  taxation,  or 
that  the  tax  was  unauthorized  by  law.  High  on  Injunctions, 
sec.  488;  Dows  v.  Chicago,  11  WaU.  108,  20  L.  Ed.  65; 
Shelton  V.  Piatt,  139  U.  S.  591, 11  Sup.  Ct.  646,  35  L.  Ed.  273. 

The  equitable  powers  of  the  court  can  only  be  invoked  where 
the  plaintiff  has  no  plain  and  adequate  remec\y  at  law.  In 
this  case  the  plaintiff's  remedy  at  law  was  adequate  and 
complete,  '*  either  by  action  against  the  officer  making  the 
collection  or  the  body  to  whom  the  tax  was  paid."  If  the 
tax  was  illegal,  the  plaintiff  protesting  against  its  enforce- 
ment might  have  had  his  action  against  the  oflScer  or  the 
county  to  recover  back  the  money,  or  he  might  have  prose- 
cuted either  for  damages.    No  irreparable  injury  would  have 
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followed  to  him  from  its  collection.  Nor  would  he  have  been 
compelled  to  resort  to  a  multiplicity  of  suits  to  determine  his 
rights.  His  entire  claim  might  have  been  embraced  in  a 
single  case.  Dows  v.  Chicago,  11  Wall.  108,  20  L.  Ed.  65; 
Erskine  v.  Van  Arsdale,  15  Wall,  75,  21  L.  Ed.  63;  State  By. 
Tax  Cases,  92  U.  S.  575,  23  L.  Ed.  669;  Savings  and  Loan 
Assn.  V.  Austin,  46  Cal.  486 ;  New  Haven  Clock  Co,  v.  Kocher- 
sperger,  175  111.  383,  51  N.  E.  629;  Rose  v.  Durham,  10  Okla 
373,  61  Pac.  1100. 

Where  one  seeks  to  enjoin  the  collection  of  a  tax  on  the 
ground  of  excessive  valuation  or  fraudulent  conduct  of  the 
board  in  increasing  the  valuation  of  the  property  over  the 
returned  valuation,  plaintiff  must  allege  his  property  was 
returned  for  assessment  at  its  true  cash  value.  Any  petition 
for  injunction  which  fails  to  allege  this  fact  will  be  held 
bad  on  demurrer.  Martin  v.  Clay,  8  Okla.  46,  56  Pac.  715; 
Streight  v.  Durham,  10  Okla.  361,  61  Pac.  1096;  Alva  State 
Bank  v.  Renfrew,  10  Okla.  26,  62  Pac.  285;  First  Nat,  Bank 
V.  Douglass  County,  3  Dill.  330,  Fed.  Cas.  No.  4799;  Cranm^r 
V.  Williamson,  8  Okla.  683,  59  Pac.  249. 

The  allegation  in  the  complaint  upon  information  and  be- 
lief that  the  valuation  placed  by  the  board  of  equalization 
upon  the  patented  mines  of  plaintiff,  as  aforesaid,  is,  accord- 
ing to  any  just  known  method  of  arriving  at  the  full  cash 
value  of  such  property,  grossly  excessive,  etc.,  is  not  an 
allegation  that  the  property  of  plaintiff  was  assessed  or  that 
the  board  raised  the  value  to  an  amount  in  excess  of  its  cash 
value;  hence  the  demurrer,  for  want  of  equity,  should  have 
been  sustained.  Martin  v.  Clay,  supra;  Streight  v.  Durham, 
supra. 

It  is  not  alleged  that  the  valuations  placed  by  the  board  on 
plaintiff's  property  were  excessive  or  more  than  their  cash 
value;  hence  no  facts  are  alleged  showing  that  the  action  of 
the  board  resulted  in  any  injury  to  the  plaintiff.  If  the 
assessed  valuation  of  the  property  of  the  plaintiff  was  not 
raised  to  an  amount  in  excess  of  or  above  the  cash  value,  no 
injury  or  wrong  is  shown.  Where  one  complains  of  the 
fraudulent  conduct  of  another,  it  is  necessary  that  facts  be 
alleged  showing  some  injury  resulting  from  such  conduct. 
It  is  only  fraudulent  conduct  of  the  board  that  results  in 
excessive  valuation  that  constitutes  ground  for  equitable  re- 
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lief.  Keokuk  etc.  Bridge  Co.  v.  People,  161  111.  132,  43  N.  E. 
691;  Clement  v.  People,  177  111.  144,  52  N.  E.  382;  Spencer 
Y.  People,  68  III.  510. 

There  can  be  no  wrong  or  injury  resulting  from  a  correct 
valuation  placed  upon  plaintiff 's  property,  "and  the  courts 
cannot  examine  the  mode  of  reasoning  or  the  basis  adopted 
to  ascertain  the  value  of  the  property,  unless  the  mode  of 
reasoning  or  basis  adopted  results  in  excessive  or  overvalua- 
tion of  properties  of  plaintiff."  Republic  Life  Ins.  Co. 
V.  Pollak,  75  111.  292;  Porter  v.  Rockford  etc.  Ry.  Co.,  76  111. 
561;  Siegfried  v.  Raymond,  190  111.  424,  60  N.  E.  868;  Dundee 
Mfg.  etc.  Co.  v.  Charlton,  32  Fed.  192,  13  Saw.  25. 

It  may  be  there  was  inequality  and  want  of  uniformity 
in  the  assessment  of  property  in  Cochise  County  for  the  year 
1901,  and  it  is  possible  that,  in  a  general  way,  the  allegations 
in  the  complaint  may  show  the  existence  of  this  condition, 
but,  as  said  by  Judge  Miller,  in  the  railroad  tax  cases,  "Perfect 
equality  and  perfect  uniformity  of  taxation  as  regards  in- 
dividuals or  corporations,  or  the  different  classes  of  property 
subject  to  taxation,  is  a  dream  unrealized."  Railroad  Tax 
Cases,  supra. 

**To  these  boards  of  revision,  or  whatever  name  they  may 
be  called,  the  citizen  must  apply  for  relief  against  excessive 
or  irregular  taxation  where  the  assessing  officers  had  juris- 
diction to  assess  the  property.  Their  action  is  judicial  in 
character.  They  pass  judgment  on  the  value  of  the  property, 
upon  personal  examination  and  evidence  respecting  it.  Their 
action  being  judicial,  their  judgment,  in  cases  within  their 
jurisdiction,  are  not  open  to  collateral  attack.  If  not  cor- 
rected by  some  of  the  modes  pointed  out  by  statute,  they  are 
conclusive,  whatever  errors  may  have  been  committed  in  the 
assessment."  Stanley  v.  County  of  Albany,  121  U.  S.  535, 
7  Sup.  Ct.  1234,  30  L.  Ed.  1000;  Standard  Oil  Co.  v.  Magee, 
191  111.  84,  60  N.  E.  802;  Oregon  and  W.  M.  Sav.  Bank  v. 
Jordan,  16  Or.  113,  17  Pac.  621;  New  Haven  Clock  Co.  v. 
Kochersperger,  175  111.  383,  51  N.  E.  629;  People  v.  McCarthy, 
102  N.  Y.  631,  8  N.  E.  85;  Camp  v.  Simpson,  118  111.  224,  8 
N.  E.  308. 

The  court  erred  in  overruling  defendant's  demurrer,  dis- 
tinctly specifying  the  ground  of  objection,  charging  the  defend- 
ants with  placing  an  unfair  and  undue  burden  upon  plaintiff 
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by  raising  the  valuation  of  plaintiff's  patented  mining  claims 
to  the  exclusion  of  other  like  property  in  the  county,  for  the 
reason  that  it  is  not  alleged  that  the  property  of  the  plaintiff 
is  assessed  at  more  than  its  cash  value,  and  for  this  reason 
hears  an  undue  and  unfair  burden,  nor  that  the  valuation 
of  the  properties,  alleged  to  have  been  excluded  were  assessed 
at  less  than  their  real  value,  or  that  the  excluded  properties 
were  of  any  value  at  all.  State  v.  Durham,  10  Okla.  361,  61 
Pac.  1096;  Alva  State  Bank  v.  Renfrew,  10  Okla.  26,  62  Pac. 
285;  First  Nat.  Bank  v.  Douglass  County,  3  Dill.  330,  Fed. 
Cas.  No.  4799;  McCurdy  v.  Prugh,  59  Ohio  St.  465,  55  N.  B. 
154;  Weber  v.  Dillon,  7  Okla.  568,  54  Pac.  894. 

Herring  &  Mitchell,  for  Appellee. 

SLOAN,  J. — This  is  an  appeal  from  a  decree  entered  by 
the  district  court  in  Cochise  County  enjoining  the  county  of 
Cochise  and  M.  D.  Scribner,  treasurer  and  ex  officio  tax- 
collector  of  said  county,  from  collecting  or  attempting  to 
collect  from  the  appellee,  the  Copper  Queen  Consolidated 
Mining  Company,  taxes  levied  for  the  year  1901,  in  excess 
of  a  specific  sum  found  to  be  due  from  the  appellee  for  that 
year. 

It  was  alleged  in  the  complaint  that  the  county  assessor 
of  said  county  listed  for  the  year  1901' all  the  property  of 
the  Copper  Queen  Consolidated  Mining  Company  owned  by 
it  on  the  first  Monday  of  February,  1901,  and  assessed  the 
same  at  sums  aggregating  $368,139.76;  that  said  list  in- 
cluded sixty-five  patented  mining  claims,  improvements  con- 
sisting of  hoisting  works,  pumping  and  other  machinery  on 
the  same,  a  stock  of  merchandise,  surveyor's  instruments,  an 
assay  outfit,  and  twenty  work  horses ;  that  at  its  July  meeting 
the  board  of  equalization,  after  due  notice,  raised  and  added 
to  the  assessment  of  said  property,  as  made  by  said  assessor, 
as  follows ;  The  sum  of  $3,150,000  was  added  to  the  valuation 
of  the  patented  mines  and  the  improvements  thereon.  The 
sum  of  $203,520  was  added  to  the  valuation  of  the  stock  of 
merchandise.  The  sum  of  $375  was  added  to  the  valuation 
of  the  surveyor's  instruments.  The  sum  of  $400  was  added  to 
the  valuation  of  the  horses.  The  sum  of  $600  was  added  to 
the  valuation  of  the  assaying  outfit.     That  this  made  a  total 
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increase  in  the  valuation  of  the  company's  property  by  the 
board  of  equalization,  over  that  made  by  the  county  assessor, 
of  the  sum  of  $3,464,895.  That  the  board  of  equalization,  at 
said  meeting,  after  notice,  added  to  the  list  of  property  as- 
sessed to  the  company  fourteen  patented  mines  which  had  for- 
merly been  the  property  of  the  Lowell  and  Arizona  Copper 
Smelting  and  Mining  Company,  and  raised  the  valuation  of 
these  mines  to  the  amount  of  $54,000. 

The  complaint  further  averred  that  for  many  years  it  had 
been  the  custom  in  Cochise  County  to  list  patented  mining 
claims  as  land,  and  to  assess  the  same  at  the  uniform  valua- 
tion of  five  dollars  per  acre;  that  the  assessment-roll  of  said 
county  for  the  year  1901  included  three  hundred  and  twenty- 
two  patented  mining  claims,  which  were  assessed  at  the  total 
valuation  of  $3,676,831;  that  notwithstanding  the  fact  that 
many  of  these  patented  mining  claims  not  owned  by  the 
plaintiff  were  of  great  value,  and  had  yielded  large  returns 
during  the  preceding  year,  which  facts  were  well  known  to 
the  board  of  equalization,  yet  said  board,  fraudulently,  and 
for  the  purpose  of  placing  an  unfair  and  undue  burden  upon 
the  plaintiff,  raised  the  valuation  of  the  patented  mining 
claims  owned  by  it,  to  the  exclusion  of  other  like  property 
in  the  county,  so  that,  of  the  total  valuation  placed  upon  the 
said  three  hundred  and  twenty-two  patented  mining  claims, 
the  plaintiff  was  assessed  upon  the  claims  owned  by  it  the  sum 
of  $3,204,000;  that  the  said  board  in  making  the  said  assess- 
ment made  no  investigation  into,  and  heard  no  evidence  con- 
cerning, the  cash  value  of  said  mining  claims,  and  made  no 
determination  or  finding  thereof,  but  acted  in  the  premises 
arbitrarily,  and  with  the  intent  to  wrong,  defraud,  and  oppress 
the  plaintiff,  and  to  discriminate  against  it. 

Plaintiff  further  alleged,  **upon  information  and  belief," 
that  the  valuation  placed  by  the  said  board  upon  its  said 
patented  mining  claims  was,  **  according  to  any  just  known 
method  of  arriving  at  the  cash  value  of  such  property,  grossly 
excessive.'' 

It  was  further  alleged  in  the  complaint  that  there  were 
within  Cochise  County  during  the  year  1901  several  thousand 
unpatented  mining  claims,  which  had  not  been  assessed  and 
had  not  been  included  in  the  tax-list  or  the  assessment-roll 
for  said  year;  that  the  board  of  equalization,  at  the  time 
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they  added  to  the  assessment  of  the  plaintiff's  property,  well 
knew  of  the  existence  of  these  unpatented  mining*  claims,  and 
that  they  were  of  great  value,  and  that  the  assessor  of  the 
county  had  failed  to  list  and  assess  the  same,  yet  failed  and 
neglected  to  require  the  assessor  to  enter  the  same  upon  the 
assessment-roll,  and  arbitrarily  and  without  right  attempted 
to  assess  only  patented  mining  claims  in  said  county,  thereby- 
laying  the  whole  burden  of  the  taxation  levied  upon  the  class 
of  property  known  as  "mining  claims"  upon  such  only  as 
were  patented,  leaving  the  unpatented  mines  free  from  any 
taxation  whatever. 

The  complaint  further  alleged  that  the  board  of  supervisors 
fraudulently,  and  with  the  unlawful  design  of  forcing  the 
plaintiff  to  pay  an  unequal  and  unfair  portion  of  the  taxes 
of  the  county  for  the  year  1901,  arbitrarily  and  without 
inquiry  in  the  matter,  and  without  any  evidence  before  them, 
raised  the  assessment  on  the  hoisting  works  and  improvements 
upon  said  patented  mines  in  the  amount  of  sixty  thousand 
dollars  in  excess  of  the  full  cash  value  of  said  property. 

With  regard  to  the  assessment  of  the  stock  of  merchandise, 
the  complaint  charged  that  the  board  of  equalization,  in 
equalizing  the  taxation  for  the  year  1901,  adopted  the  general 
rule  of  assessing  such  property  at  seventy-five  per  cent  of  the 
invoice  price  thereof;  that  the  superintendent  of  the  plaintiff 
company  informed  the  board  that  the  invoice  price  of  all  the 
merchandise  owned  by  it  on  the  first  Monday  of  February, 
1901,  was  about  two  hundred  and  twenty  thousand  dollars, 
and  ofi:ered  to  produce  proof  thereof,  but,  notwithstanding 
such  avowal  and  profiler  of  proof,  the  board  of  equalization 
assessed  such  merchandise  in  the  full  sum  of  $293,875. 

It  was  further  alleged  that  the  plaintiff,  before  filing  its 
complaint,  tendered  to  the  tax-collector  of  said  county  the 
ful]  amount  of  taxes  which  it  deemed  were  due,  at  the  rate 
fixed  by  the  supervisors  of  said  county  for  the  year  1901, 
but  that  the  said  tax-collector  refused  to  accept  the  same. 

The  plaintiff  prayed  that  the  county  of  Cochise,  and  the 
tax-collector  of  said  county,  be  enjoined  and  restrained  from 
collecting  or  attempting  to  collect  from  the  plaintiff,  for 
taxes  for  the  year  1901,  any  sum  in  excess  of  that  tendered  by 
it,— to  wit,  the  sum  of  $14,133.12.  The  defendants  filed  a 
general  and  certain  special  demurrers  to  the  complaint,  and 
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an  answer  in  which  they  specifically  denied  the  acts  of  mis- 
conduct charged  in  the  complaint  against  the  board  of  equali- 
zation in  the  matter  of  plaintiff's  taxes  for  the  year  1901. 
The  trial  court  overruled  the  demurrers,  and  proceeded  to 
hear  the  case  upon  its  merits. 

The  court  found  that  the  sum  of  $3,150,000,  being  the  valua- 
tion placed  upon  the  patented  mines  of  plaintiff  and  the  hoist 
and  other  improvements  on  the  patented  claim  known  as  the 
**Holbrook  Mine,"  was  wrongfully  added  by  the  board  of 
equalization  to  the  assessed  valuation  of  the  plaintiff's  prop- 
erty for  the  year  1901,  in  that  the  action  of  the  board  in  thus 
adding  to  the  valuation  of  said  properly  was  not  based  upon 
any  information  or  evidence  had  or  obtained  by  said  board,  but 
was  taken  arbitrarily  and  capriciously,  and  for  the  purpose  of 
imposing  on  the  plaintiff  an  unjust  measure  of  the  burden  of 
taxation. 

The  court  further  found  that  the  action  of  the  board  in 
adding  to  the  assessed  valuation  of  the  remaining  property 
of  the  plaintiff  was  based  upon  information  and  evidence, 
and  was  a  bona  fide  decision  of  the  questions  before  said 
board  for  consideration. 

A  decree  was  entered  restraining  defendants  from  collecting 
or  attempting  to  collect  the  taxes  assessed  against  plaintiff 
upon  the  $3,150,000  found  to  have  been  wrongfully  added 
to  the  valuation  of  its  property,  upon  the  condition  that  plain- 
tiff pay  the  taxes  found  to  be  justly  and  equitably  due  and 
owing  by  plaintiff  for  the  year  1901.  Prom  this  judgment 
the  defendants  have  appealed. 

The  correctness  of  the  court's  ruling  upon  the  general  de- 
murrer presents  the  first  question  for  our  determination.  The 
cause  of  action  accrued  and  the  complaint  was  filed  before  the 
Revised  Statutes  of  1901  took  effect.  Prior  to  the  revision 
of  1901,  the  statutes  gave  no  right  of  appeal  from  the  action 
of  the  board  of  equalization,  nor  was  any  other  legal  remedy 
afforded  by  the  statutes  for  the  correction  of  an  illegal  or 
fraudulent  assessment  of  property.  No  other  remedy  than 
that  which  equity  afforded  was  therefore  available  to  the 
plaintiff  for  the  redress  of  the  wrongs  complained  of.  The 
limitation  upon  the  powers  of  a  court  of  equity  in  the  matter 
of  restraining  the  collection  of  taxes  has  been  settled  for 
this  court  in  the  State  Railroad  Tax  Cases,  92  U.  S.  575,  23 
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L.  Ed.  663.  In  this  case  Mr.  Justice  Miller  laid  down  this 
general  rule:  **In  addition  to  illegality,  hardship,  or  irregu- 
larity, the  case  must  be  brought  within  the  recognized  founda- 
tions of  equitable  jurisdiction,  and  that  mere  errors  or  excess 
in  the  valuation,  or  hardship  or  injustice  of  the  law,  or  any 
grievance  which  can  be  remedied  by  a  suit  at  law,  either  be- 
fore or  after  payment  of  taxes,  will  not  justify  a  court  of 
equity  to  interpose  by  injunction  to  stay  collection  of  a  tax." 
Does  the  complaint  present  a  case  under  any  recognized 
head  of  equitable  jurisdiction?  An  analysis  of  the  complaint 
will  disclose  that  the  purpose  of  the  pleader  was  to  charge 
the  board  of  equalization,  in  adding  to  and  increasing  the 
valuation  of  plaintiff's  property  for  the  year  1901,  with 
fraud :  (1)  In  that  the  said  board  arbitrarily  and  capriciously, 
and  with  the  intent  to  wrong,  defraud,  and  oppress  the 
plaintiff  and  to  discriminate  against  it,  raised  the  valuation 
of  its  property,  without  any  investigation,  and  without  any 
evidence  as  to  the  cash  value  of  the  property  assessed;  and 
(2)  that  the  said  board  of  equalization,  for  the  purpose  of 
placing  an  unfair  and  undue  burden  upon  the  plaintiff,  con- 
trary to  the  custom  theretofore  prevailing  in  the  county  of 
Cochise  and  in  the  territory  of  assessing  patented  mines  as 
real  estate  at  five  dollars  per  acre,  and  notwithstandiog  that 
there  were  a  large  number  of  patented  mines  in  said  county 
(not  included  among  those  assessed  to  plaintiff)  which  were 
of  great  value,  and  known  to  be  such  by  said  board  of  equaliza- 
tion, the  latter,  without  evidence  and  without  investigation, 
arbitrarily  and  capriciously  added  to  the  valuation  of  plain- 
tiff's patented  mines  in  the  sxun  aggregating  $3,150,000;  and, 
further,  that  plaintiff,  in  thus  being  made  to  pay  taxes  upon 
its  patented  mines,  was  discriminated  against,  and  made  to 
pay  an  unjust  and  unequal  burden  of  taxes,  for  the  further 
reason  that  there  were  within  the  county  of  Cochise,  at  the 
time  the  said  board  raised  the  valuation  of  plaintiff's  prop- 
erty, a  large  number  of  unpatented  mining  claims  of  great 
value  which  have  not  been  listed  by  the  assessor  of  the  county 
nor  required  to  be  listed  by  said  board  of  equalization,  al- 
though said  board  had  full  knowledge  of  the  existence  of 
said  unpatented  mining  claims,  and  that  they  were  of  great 
value.  It  is  a  general  rule  of  pleading  that,  in  alleging 
fraud,  the  facts  which  constitute  such  fraud  must  be  stated. 
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To  characterize  an  act  as  ** fraudulent''  does  not,  in  legal 
effect,  charge  it  as  fraudulent,  unless  some  circumstance  or 
fact  be  charged  which  shows  in  what  the  fraud  consists  and 
how  it  has  been  effected.  Our  revenue  laws,  in  conferring 
upon  boards  of  equalization  power  to  equalize  assessments,  and 
to  add  to  and  increase  the  same,  confer  a  wide  discretion  upon 
such  boards.  This  discretion  must,  however,  be  a  sound  one, 
exercised  in  good  faith,  with  a  view  of  carrying  out  the 
purpose  of  the  law  in  enforcing  equality  of  taxation  and  the 
assessment  of  property  at  its  cash  value.  The  judgment  of 
such  a  board  must  be  exercised,  not  arbitrarily  and  capri- 
ciously, but  with  due  regard  to  the  rights  of  taxpayers  affected 
to  be  assessed  upon  a  basis  of  equality  with  other  property 
owners.  Judge  Cooley,  in  Merrill  v.  Humphrey,  24  Mich.  170, 
in  considering  the  limitations  of  the  discretionary  power  of 
a  taxing  oflScer,  said:  **A  discretionary  power  cannot  excuse 
an  officer  for  refusal  to  exercise  his  discretion.  His  judg- 
ment is  appealed  to,  not  his  resentments,  his  cupidity,  or  his 
malice.  He  is  the  instrument  of  the  law  to  accomplish  a 
particular  end  through  specified  means,  and,  when  he  pur- 
posely steps  aside  from  his  duty  to  inflict  a  wanton  injury, 
the  confidence  reposed  in  him  has  not  disarmed  the  law  of 
the  means  of  prevention.  His  judgment  may,  indeed,  be 
final,  if  he  shall  exercise  it,  but  an  arbitrary  and  capricious 
exertion  of  official  authority,  being  without  law,  and  done  to 
defeat  the  purpose  of  the  law,  must,  like  all  other  wrongs, 
be  subject  to  the  law's  correction."  Wherever  it  appears 
that  an  assessor  or  board  of  equalization  has  exercised  discre- 
tion and  judgment  in  assessing  property,  no  matter  how 
erroneous  such  judgment  may  be,  a  court  of  equity  will  not 
disturb  the  action  of  such  assessor  or  board.  If,  however,  an 
excessive  valuation  of  property  be  made  without  the  exercise 
of  judgment  as  to  the  true  value  of  such  property,  but  be 
made  arbitrarily,  and  for  the  purposes  of  oppression  and  of 
unfairly  adding  to  the  burden  of  taxation  of  the  owner  of  such 
property,  such  arbitrary  action  constitutes  fraud,  against 
which  a  court  of  equity  will  grant  relief.  Andrews  v.  King 
County,  1  Wash.  46,  23  Pac.  409 ;  Oregon  and  C,  R,  R,  Co.  v. 
Jackson  County,  38  Or.  589,  64  Pac.  307;  Merrill  v.  Humphrey, 
24  Mich.  170;  Lefferts  v.  Board  of  Supervisors,  21  Wis.  688. 
It  is  to  be  noted  that,  in  such  a  case,  a  fraudulent  purpose  and 
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intent  on  the  part  of  the  taxing  officers  is  not  enough  to  justify 
the  interposition  of  a  court  of  equity.  It  is  the  fraudulent 
overvaluation  of  the  property  assessed  which  is  the  just  ground 
for  complaint 

The  charge  in  the  complaint  that  the  board  of  equalization 
did,  without  inquiry  or  evidence,  arbitrarily  raise  the  assess- 
ment of  plaintiff's  property,  and  that  they  did  this  with  the 
design  and  purpose  of  forcing  plaintiff  to  pay  an  unequal 
and  an  unfair  portion  of  taxes,  without  the  additional  charge 
of  excessive  valuation,  is  an  insufficient  allegation  of  legal 
fraud.  The  allegation  with  reference  to  the  assessment  of  the 
improvements  upon  the  plain tiflf's  mines  does,  in  effect,  charge 
overvaluation  as  to  such  improvements.  The  allegations  re- 
lating to  the  assessment  of  the  patented  mines  are  open  to 
the  criticism  that  they  do  not  unequivocally  state  that  there 
was,  in  fact,  an  overvaluation  of  these  by  the  board  of 
equalization.  The  same  is  true  regarding  the  allegation  re- 
lating to  the  assessment  of  the  stock  of  merchandise.  Plain- 
tiff alleged  that,  **upon  information  and  belief,''  the  valuation 
placed  by  the  board  of  equalization  upon  the  patented  mines 
of  plaintiff  was,  "according  to  any  just  known  method  of 
arriving  at  the  full  cash  value  of  such  property,  grossly  exces- 
sive." Why  the  plaintiff  should  state  in  this  connection 
**upon  information  and  belief"  does  not  appear.  It  is  rea- 
sonable to  suppose  that  it,  better  than  any  one  else,  would 
know  whether  its  property  was  excessively  valued  by  the 
assessment.  Then,  again,  the  phrase  '*  according  to  any  just 
known  method  of  arriving  at  the  full  cash  value  of  such 
property"  is  indefinite.  The  revenue  act  provides  that  **all 
taxable  property  must  be  assessed  at  its  full  cash  value." 
The  term  **cash  value"  is  defined  by  the  act  to  mean  *'the 
amount  at  which  the  property  would  be  taken  in  payment  of 
a  just  debt  due  from  a  solvent  debtor."  The  pleader  in  this 
instance  may  have  had  in  mind  another  method  of  arriving 
at  the  value  of  property  for  the  purposes  of  taxation  than 
that  pointed  out  by  the  statute.  These  defects  in  the  pleading 
were  not  made  a  ground  of  special  demurrer,  and,  as  there 
was  a  positive  allegation  of  overvaluation  as  to  a  part  of 
the  property  affected  by  the  action  of  the  board  of  equaliza- 
tion, the  complaint  must  be  held  good  upon  the  general  de- 
murrer. 
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The  finding  of  the  trial  court  that  the  action  of  the  board 
of  equalization,  in  adding  to  the  assessed  valuation  of  the 
patented  mines  of  the  plaintiff,  was  not  based  upon  any  in- 
formation or  evidence,  and  was  arbitrary  and  capricious,  and 
taken  for  the  purpose  of  imposing  an  unjust  measure  of  the 
burd^a  of  taxation  on  plaintiff,  was  a  sufficient  finding  of 
fraudulent  misconduct  on  the  part  of  said  board  to  call  for 
the  equitable  interposition  of  the  court  to  redress  the  actual 
wrong  done  the  plaintiff.  The  only  wrong  which  the  plaintiff 
could  have  suffered,  under  the  facts  pleaded,  was  the  fraud- 
ulent valuation  of  its  property  in  excess  of  its  cash  value. 
Pacific  Postal  Telegraph  Co,  v.  Ddlton,  119  Cal.  604,  51  Pac. 
1072 ;  Lowell  v.  County  Commissioners,  152  Mass.  372,  25  N. 
E.  469,  9  L.  B.  A.  356. 

This  court  has  held  that  both  patented  and  unpatented 
mining  claims  are  subject  to  taxation;  that  patented  claims 
are  subject  to  taxation  as  real  estate,  and  unpatented  mining 
claims  as  personal  property,  and  that  both  classes  should  be 
assessed  upon  the  basis  of  their  cash  value.  Waller  v.  Hughes, 
2  Ariz.  114,  11  Pac.  122.  There  should  have  been,  in  addition 
to  the  finding  of  misconduct  on  the  part  of  the  board,  some 
determination  of  the  true  cash  value  of  the  patented  mines, 
and  a  finding  as  to  how  much  was  due  for  taxes  on  the 
same,  based  upon  such  valuation. 

We  do  not  overlook  the  allegations  of  the  complaint  which 
aver  an  unjust  discrimination  against  the  plaintiff  in  the 
assessment  of  its  patented  mines  at  a  high  valuation  while  other 
patented  mines  in  the  county,  of  great  value,  are  alleged  to 
have  been  assessed  upon  the  valuation  of  five  dollars  per 
acre,  and  that  the  trial  court  may  have  had  this  in  mind  in  de- 
creeing that  the  collection  of  the  taxes  levied  upon  said 
patented  mines  of  the  plaintiff  at  the  valuation  placed  upon 
the  same  by  the  board  should  be  enjoined,  and  in  decreeing 
that  taxes  should  only  be  paid  thereon  upon  the  valuation  of 
the  same  as  made  by  the  assessor,  which  was  fi^ed  by  the 
latter  at  five  dollars  per  acre.  Assuming,  as  the  complaint 
charges,  that  the  assessing  officers  in  Cochise  County  have 
intentionally  and  habitually  failed  and  neglected  to  assess 
unpatented  mining  claims  within  the  county,  and  during  the 
year  1901  intentionally  omitted  to  assess  a  large  number  of 
patented  mining  claims  at  their  cash  value,  but  arbitrarily 


236        County  of  Cochise  v.  Copper  Queen  Co.       [8  Ariz. 

and  capriciously,  and  for  the  purpose  of  placing  an  unfair 
and  undue  burden  upon  the  plaintiff,  assessed  its  patented 
mines  at  a  high  valuation  during  that  year,  how  far  and  to 
what  extent  is  the  plaintiff  entitled  to  relief?  An  examina- 
tion of  the  authorities  bearing  upon  this  question  will  disclose 
that  the  courts  have  differed  widely  as  to  the  character  of 
relief  which  should  be  afforded  one  whose  property  has  been 
assessed  beyond  its  true  value,  and  an  underyaluation  of  other 
similar  property  be  shown  to  have  been  made  by  the  taxing 
officers,  with  the  view  and  purpose  of  unjustly  discriminating 
against  him.  Some  courts,  have  held  that  uniformity  of  taxa- 
tion requires  that  the  court  should  grant  redress  to  the  extent 
of  restraining  the  collection  of  taxes  imposed  in  excess  of 
what  would  be  a  fair  valuation,  having  in  view  the  valuation 
by  the  taxing  officers  of  similar  property.  Randall  v.  City  of 
Bridgeport,  63  Conn.  321,  28  Atl.  523;  Ex  parte  Bridge  Co., 
62  Ark.  461,  36  S.  W.  1060;  Board  of  Supervisors  v.  Railroad 
Co,,  44  111.  229;  Walsh  v.  King,  74  Mich.  350,  41  N.  W.  1080. 
Other  courts  have  held  that  oiUy  the  excess  over  the  statutory- 
requirement  as  to  valuation  should  be  regarded  as  constituting 
the  wrong  to  be  redressed.  Lowellv.  County  Commissioners,  152 
Mass.  375,  25  N.  E.  469,  9  L.  B.  A.  356;  Wagoner  v.  Loomis, 
37  Ohio  St.  571 ;  Central  R.  R,  Co.  v.  Assessors,  48  N.  J.  L.  1, 
2  Atl.  789,  57  Am.  Rep.  516.  A  dilemma  is  presented,  no 
matter  what  view  of  the  law  be  taken.  If  the  former  rule 
be  adopted,  then  the  statute  requiring  the  assessment  of  prop- 
erty at  its  true  cash  value  is  violated;  if  the  latter  rule  be 
adopted,  then  the  rule  requiring  uniformity  of  taxation  and 
the  equalization  of  its  burdens  is  disregarded.  The  courts 
generally  have  been  careful  to  distinguish  between  what  is 
termed  "sporadic"  cases  of  discrimination,  and  those  which 
are  the  result  of  a  deliberate  plan  or  system  of  assessment  by 
taxing  officers.  Some  courts  have  adopted  the  first  rule  only 
in  cases  where  it  is  shown  that  there  has  been  a  uniform  and 
general  undervaluation  of  all  kinds  of  property,  and  the  dis- 
crimination has  been  against  certain  individuals  or  against  a 
limited  class  of  property.  This  is  understood  by  us  to  be  the 
rule  applied  by  the  supreme  court  of  the  United  States  in 
the  case  of  Cummings  v.  National  Bank,  101  U.  S.  153,  25  L. 
Ed.  903. 
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There  is  much  force  in  the  argument  that  where  property 
generally  is  undervalued  by  taxing  oflScers  of  a  state  or  county, 
it  would  be  manifestly  unjust  to  disregard  such  uniform  un- 
dervaluation in  correcting  a  fraudulent  assessment  at  the  suit 
of  a  taxpayer  whose  property  is  assessed  for  the  purpose  of 
discrimination  at  a  valuation  beyond  that  of  other  similar 
property.  The  argument,  however,  does  not  apply  where 
the  discrimination  is  not  general,  but  confined  to  particular 
individuals  or  to  a  particular  class  of  property.  It  must 
be  borne  in  mind  that  it  is  the  duty  of  a  property-owner  to 
pay  a  tax  upon  the  basis  of  valuation  as  fixed  by  the  law.  If 
others  escape,  through  the  evasion  by  the  taxing  officers  of 
their  duty,  it  is  the  maladministration  of  the  law  which  is 
at  fault,  and  the  case  becomes  one — common  enough — ^where 
thd  citizen  who  does  his  full  duty  is  bearing  an  additional 
burden  by  reason  of  the  failure  of  others  to  perform  their 
full  duty.  If  the  machinery  of  the  law  were  adequate  to 
require  owners  of  property,  subject  to  taxation,  to  pay  taxes 
assessed  with  due  regard  to  the  statutory  requirement  as  to 
valuation,  no  difficulty  would  be  presented.  Obviously,  it  is 
impracticable  for  the  courts  to  require  assessing  officers  to  do 
their  full  duty  in  assessing  property.  The  remedy  is  political 
rather  than  legal. 

To  hold  that  the  court,  in  redressing  a  wrongful  overvalua- 
tion of  property,  should  conform  to  the  valuation  which  the 
taxing  officers  have  made  upon  other  similar  property,  and 
not  to  the  statutory  requirement  that  all  property  should  be 
assessed  at  its  full  cash  value,  would  result  in  an  additional 
wrong  being  done  to  the  owners  of  property  which  may  not 
fall  within  the  class  in  which  the  discrimination  is  made. 
Hence  to  say  that,  because  it  may  be  the  custom,  or  may  be 
the  deliberate  plan  and  system,  of  the  taxing  officers  in 
Cochise  County  or  in  the  territory  to  tax  patented  mining 
claims  at  five  dollars  per  acre,  regardless  of  their  cash  value, 
the  patented  mines  of  the  plaintiff  should  be  so  assessed, 
would  be  to  disregard  the  rights  of  the  owners  of  other  species 
of  property  to  have  the  burdens  of  taxation  uniformly  and 
equally  distributed  upon  the  basis  of  the  cash  value  of  all 
property  subject  to  taxation. 

The  findings  of  the  court  must  cover  sufficient  of  the  issues 
raised  by  the  pleadings  to  sustain  the  judgment.    Under  the 
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view  we  take  as  to  the  measure  of  redress  in  this  case,  the 
findings  of  the  trial  court  are  insufficient  to  sustain  the  de- 
cree. There  should  have  been,  in  addition  to  the  finding  of 
fraudulent  misconduct  on  the  part  of  the  board  of  equaliza- 
tion, a  finding  whether  in  fact  the  plaintiff's  patented  mines 
were  overvalued,  measured  by  the  statutory  rule  of  valuation; 
and  the  decree  should  have  enjoined  the  collection  of  only 
so  much  of  the  taxes  assessed  as  were  based  upon  any  such 
overvaluation  as  may  have  been  thus  found. 

An  inspection  of  the  record  shows  that  some  testimony 
was  introduced  at  the  trial  as  to  the  cash  value  of  certain  of 
the  patented  mines,  but  we  find  the  evidence  upon  this  point 
too  unsatisfactory  to  warrant  us  in  modifying  the  decree,  or  in 
making  any  disposition  of  the  case  other  than  the  reversal  of 
the  judgment  and  the  remanding  of  the  cause  for  a  new 
trial ;  and  it  is  so  ordered. 

Kent,  C.  J.,  and  Doan,  J.,  concur. 


[Civil  No.  813.    Filed  March  20,  1903.] 
[71  Pac.  906.] 

JAMES  C.  GOODWIN,  et  al.,  Defendants  and  AppeDants,  v. 
D.  A.  TYRRELL,  Plaintiff  and  Appellee. 

1.  CtoNVEYANCB  —  DEED  —  YeBBAL    AGREEMENT    OF    SUBBENDER.  —  Where 

premises  were  eonvejed  in  consideration  of  the  execution  of  certain 
notes  the  title  to  the  property  vested  in  the  grantees,  and  a  mere 
subsequent  verbal  agreement  for  the  surrender  of  the  notes  and 
the  deed,  not  carried  into  effect  bj  the  actual  surrender  of  the  deed, 
does  not  operate  to  revest  the  title  in  the  grantor. 

2.  Action  to  Quiet  Title — Evidence— Mobtgaoe— Foreclosure — ^Nec- 

BSSART  Parties. — ^In  an  action  to  quiet  title  evidence  that  plaintiff 
was  the  holder  of  a  sheriff 's  deed  upon  foreclosure  sale  is  insufficient 
to  support  a  judgment  in  his  favor  as  against  defendants  in  pos- 
session and  claiming  title  under  a  deed  executed  and  recorded  prior 
to  the  institution  of  the  foreclosure  proceedings,  where  it  appears 
from  the  record  in  the  foreclosure  suit  that  defendants  were  not 
made  parties  therein.  Thej  being  indi^ensable  parties,  were  not 
bound  bj  the  foreclosure. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Edward  Kent,  Judge.    Reversed 

Joseph  H.  Kibbey,  and  E.  B.  Goodwin,  for  Appellants. 
J.  J.  Whittemore,  and  W.  G.  Cooke,  for  Appellee. 

SLOAN,  J. — The  appellee,  D.  A.  Tyrrell,  brought  suit  in 
the  district  court  of  Maricopa  County  to  quiet  his  title,  as 
against  the  Farmers  and  Merchants'  Bank,  a  corporation,  W. 
J.  Kingsbury,  J.  E.  Price,  James  Goodwin,  W.  M.  Goodwin, 
Garfield  Goodwin,  Mary  E.  Goodwin,  and  Minnie  L.  Goodwin, 
to  an  undivided  one-half  interest  in  forty-five  acres  of  land 
situate  in  the  northeast  quarter  of  section  22  in  township  1 
north  of  range  4  east  of  the  Gila  and  Salt  Biver  base  and 
meridian,  Maricopa  County.  The  Farmers  and  Merchants' 
Bank  filed  a  disclaimer  under  the  statute.  The  other  de- 
fendants entered  a  general  denial  to  the  complaint.  William 
M.  Goodwin,  Garfield  Goodwin,  Minnie  L.  Goodwin,  and 
Mary  E.  Goodwin  further  answered  that  they  were  the  owners 
in  fee  simple  of  the  premises  in  controversy,  and  further 
pleaded  that  they  and  their  immediate  grantors — ^to  wit,  J.  C. 
Goodwin  and  R.  G.  Goodwin — ^had  ever  since  the  fourteenth 
day  of  September,  1892,  been  in  the  continuous,  quiet,  open, 
notorious,  peaceable,  and  adverse  possession  of  the  premises, 
and  had  paid  the  taxes  thereon,  and  made  lasting  and  valuable 
improvements  thereon.  They  asked  that  their  title  to  the 
property  in  question  be  quieted,  and  the  plaintiff  enjoined 
from  asserting  any  right  or  title  thereto,  or  interest  therein, 
or  in  and  to  any  part  thereof.  The  trial  court  found  Tyrrell 
to  be  the  owner  in  fee  and  entitled  to  the  possession  of  the 
interest  in  the  land  and  premises  described  in  his  complaint; 
and,  second,,  that  the  allegations  of  his  complaint  were  true, 
and  the  denials  and  allegations  of  the  defendants'  answer 
untrue.  The  judgment  of  the  court,  in  accordance  with  the 
findings,  decreed  Tyrrell  to  be  the  owner  in  fee  and  entitled 
to  the  possession  of  the  premises,  and  perpetually  enjoined 
the  defendants  from  asserting  any  claim  or  title  thereto  ad- 
verse to  Tyrrell. 

The  record  discloses  that  in  1892  one  Ben  Goldman  was  the 
owner  of  the  premises  in  controversy ;  that  during  that  year  he 
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conveyed  the  same  to  J.  C.  Goodwin  and  R.  G.  Goodwin  by 
warranty  deed ;  that  this  deed  was  not  placed  of  record  until 
some  time  during  the  year  1895;  that  during  the  year  1893 
Goldman  borrowed  money  of  the  appellee,  Tyrrell,  and,  to 
secure  the  payment  of  the  same,  executed  a  mortgage  on  the 
premises  in  controversy,  which  mortgage  was  placed  of  record 
upon  the  date  of  its  execution.  The  record  further  discloses 
that  Tyrrell  in  1895  brought  suit  in  the  district  court  of 
Maricopa  County  to  foreclose  his  mortgage  against  Goldman, 
the  mortgagor,  as  the  sole  defendant ;  that,  under  an  execution 
and  order  of  sale  issued  under  the  judgment  of  foreclosure 
obtained  in  said  suit,  the  premises  were  sold  on  the  tenth  day 
of  December,  1895,  by  the  sheriff  of  the  county,  at  which  sale 
the  appellee  became  the  purchaser;  that  on  the  third  day  of 
July,  1896,  Tyrrell  obtained  a  sheriff's »deed  to  the  premises, 
as  the  purchaser  under  said  foreclosure  sale. 

Upon  the  trial  of  the  action  the  appellee,  to  sustain  the 
allegations  of  his  complaint,  offered  in  evidence  the  mortgage 
executed  by  Goldman  to  himself  as  mortgagee,  the  record  of 
the  foreclosure  suit,  and  the  sheriff's  deed  to  himself  as  grantee 
under  the  sale  made  by  virtue  of  the  execution  and  order  of 
sale  under  the  judgment  of  foreclosure.  This  evidence  was 
objected  to  by  the  appellants  upon  the  ground  that  they  had 
not  been  made  parties  in  the  foreclosure  suit,  and  hence  were 
not  bound  by  it,  nor  their  interest  affected  by  it,  nor  by  the 
sheriff's  deed,  which  depended  for  its  validity  upon  the  reg- 
ularity of  the  foreclosure  proceedings.  No  other  evidence  was 
offered  by  the  appellee  in  support  of  his  title.  The  appellants 
put  in  evidence  their  deed  from  Goldman,  dated  September 
14,  1892,  and  recorded  the  sixth  day  of  May,  1895.  In  addi- 
tion they  introduced  evidence  showing  possession  by  them  of 
the  premises  in  controversy  since  1892.  The  appellee  intro- 
duced in  evidence  the  deposition  of  Goldman,  to  the  effect 
that,  after  the  execution  and  delivery  of  the  deed  to  J.  C. 
and  R.  G.  Goodwin,  he  entered  into  a  verbal  agreement  with 
the  Goodwins  that  he  should  surrender  the  notes  given  him 
by  the  latter  in  payment  of  the  land,  and  that  they  should 
return  and  surrender  the  deed  to  him ;  that  under  the  terms  of 
the  agreement  he  did  return  the  notes,  but  that  the  Goodwins 
failed  and  neglected  to  surrender  and  deliver  up  the  deed. 
The  Goodwins  denied  that  any  such  agreement  had  been  made 
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or  entered  into,  and  further  denied  that  the  notes  had  ever 
been  surrendered  by  Goldman  to  them,  but  admitted  that  the 
latter  had  never  been  paid.  With  the  exception  of  testimony 
put  in  by  the  appellants  to  sustain  their  plea  of  the  statute 
of  limitations,  no  other  evidence  was  introduced  by  either  of 
the  parties  upon  the  trial. 

The  appellants  assign  as  error  that  the  finding  of  the  court 
that  the  appellee  was  the  owner  in  fee  of  the  premises  in  con- 
troversy is  not  sustained  by  the  evidence  in  the  case,  and  is 
contrary  to  law,  because  based  upon  evidence  which  shows  that 
the  appellants  are  the  legal  owners  of  the  premises,  and  that 
their  title  was  not  affected  by  the  foreclosure  proceedings, 
and  the  conveyance  by  the  sheriff  under  these  proceedings; 
the  appellants  not  having  been  made  parties  defendant  in  said 
proceedings,  and  their  deed  from  Goldman  at  the  time  of  the 
institution  of  said  foreclosure  proceedings  being  of  record,  and 
imparting  constructive  notice  of  their  interest  and  right  of 
redemption.  We  think  this  assignment  of  error  well  taken. 
There  can  be  no  doubt,  assuming  Goldman's  testimony  to  be 
true,  that  the  conveyance  to  the  Goodwins  operated  at  the 
date  of  the  same  to  convey  all  the  right,  title,  and  interest 
which  Goldman  had  at  the  time  in  the  premises.  Any  sub- 
sequent verbal  agreement  looking  to  the  surrender  of  this  deed 
that  was  not  carried  into  effect  was  ineffective  to  reconvey  to 
Goldman  the  interest  held  by  the  Goodwins.  At  the  time  of 
the  institution  of  the  foreclosure  suit  by  Tyrrell  the  deed  to 
the  Goodwins  was  of  record,  and  Tyrrell  was  bound  to  take 
notice  of  the  right  of  redemption  held  by  them  as  the  suc- 
cessor in  interest  of  the  mortgagor.  The  law  is  settled  that 
the  owner  of  the  premises  at  the  time  of  the  institution  of  the 
suit  in  foreclosure  is  an  indispensable  party  thereto,  and,  un- 
less made  a  party,  is  not  bound  by  any  judgment  which  may 
be  rendered  thereon.  The  rights,  therefore,  of  the  Goodwins, 
were  in  no  way  affected  by  the  foreclosure  sale  and  the  deed 
executed  by  the  sheriff  thereunder.  The  title  obtained  by 
Tyrrell  through  such  foreclosure  sale  and  deed  was  not  suflS- 
cient  to  sustain  a  judgment  quieting  his  title  as  against  the 
Goodwins.  Their  equity  of  redemption,  conceding  that  the 
mortgage  from  Goldman  to  Tyrrell  was  prior  in  right  to  the 
conveyance  from  Goldman  to  the  Goodwins,  because  of  the 
failure  of  the  latter  to  record  the  same  until  after  the  execu- 
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tion  of  the  mortgage,  has  never  been  foreclosed.  Their  rights 
remain  the  same  as  though  no  foreclosure  had  ever  been  had 
under  the  Tyrrell  mortgage. 

We  think  the  judgment  should  have  been  for  the  defendants 
in  this  case,  dismissing  the  action.  The  proof  on  the  part  of 
the  defendants  under  their  answer  was  not  sufficient  to  entitle 
them  to  a  decree  quieting  their  title  as  against  the  appellee. 
Unless  barred  by  the  statute  of  limitations,  TjrrreU  still  has  a 
right  to  foreclose  as  against  the  appellants. 

The  judgment  of  the  court  below  is  therefore  ordered  re- 
versed, and  the  cause  remanded  to  the  district  court,  with  in- 
structions to  enter  its  judgment  against  the  appellee  and  in 
favor  of  the  appellants,  dismissing  the  action,  and  for  costs. 

Doan,  J.,  and  Davis,  J.,  concur. 

On  petition  for  rehearing,  72  Pac.  681. 

THE  COURT.— The  judgment  heretofore  rendered  by  this 
court  reversing  the  judgment  of  the  district  court  and  re- 
manding the  cause,  '*with  instructions  to  the  district  court 
to  enter  its  judgment  against  the  appellee  and  in  favor  of  the 
appellants,  dismissing  the  action,"  will  be  modified  so  as  to 
read  that  the  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded  for  a  new  trial. 


[Civil  No.  786.    Filed  March  20,  1903.] 
[71  Pac.  908.] 

MAEICOPA  COUNTY,  Defendant  and  Appellant,  v.  J.  M. 
BURNETT,  Plaintiff  and  Appellee. 

L  Justice  of  the  Peace — ^Fees — Criminal  Cases — ^Logal  and  Spbciai. 
Legislation — Constitutional  Law — Hab&ison  Act  (24  Stats. 
170, — Organic  Act,  Rev.  Stats.  1901,  Par.  63)  Cited — ^Rev.  Stats. 
1901,  Pen.  Code,  Sec.  1183,  Held  Void.— The  ''Harrison  Act," 
supra,  provides  that  "The  legislatures  of  the  territories  of  the 
United  States  .  .  .  shall  not  pass  local  or  special  laws  .  .  .  regu- 
lating the  jurisdiction  and  duties  of  justices  of  the  peace."  Sec- 
tion 1183,  supra,  reads:  "No  justice  of  the  peace  .  .  .  residing* 
and  holding  his  court  at  the  county  seat  .  .  .  shall  receive  or  colleet 
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from  the  eountj  any  fees  or  compensation  in  any  criminal  ease 
nnless  the  warrant  of  arrest  was  issued  in  such  case  bj  and  with 
the  advice  of  the  district  attorney."  Held,  that  when,  as  in  this 
instance,  the  object  aimed  at  bj  the  statute  is  broad  enough  to 
cover  the  class  excluded  as  well  as  the  class  included  within  its 
operation,  mere  convenience  or  expediency  is  not  sufficient  to  form 
the  basis  of  classification,  and  therefore  the  latter  act,  supra, 
is  special  and  local  legislation,  and  void,  because  in  conflict  with 
the  provisions  of  the  '  *  Harrison  Act, ' '  supra. 

2.  Courts — Jttdicial  Notice — County  Seats — Nor  Necsssakily  Labg- 
XST  Towns. — The  court  takes  judicial  notice  of  the  fact  that  all 
the  county  seats  of  the  territory  are  not  situated  in  the  largest 
towns  and  centers  of  population. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Webster  Street,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

A.  J.  Edwards,  and  Oliver  P.  Morton,  for  Appellant. 

Baker  &  Bennett,  for  Appellee. 

That  the  classification  attempted  to  be  made  in  this  case  is 
improper  and  the  act  unconstitutional,  see  Safety  Building 
Loan  Co.  v.  Ecklarr,  106  Ky.  115,  50  S.  W.  50;  Richards  v. 
Hammer,  42  N.  J.  L.  435;  State  v.  Spaude,  37  Minn.  322,  34 
N.  W.  165 ;  Codlin  v.  Kohlhousen,  9  N.  M.  565,  58  Pac.  501 ; 
People  V.  Knopf,  183  111.  410,  56  N.  E.  155;  City  of  Tulare  v. 
Hevren,  126  Cal.  226,  58  Pac.  530;  State  v.  PhUbrick,  50  N. 
J.  L.  581,  15  Atl.  579. 

SLOAN,  J. — The  appellee,  J.  M.  Burnett,  a  justice  of  the 
peace  in  and  for  Phoenix  Precinct,  Maricopa  County,  pre- 
sented for  allowance  to  the  board  of  supervisors  of  said  county 
his  claim  for  fees  earned  as  such  justice  of  the  peace  for  the 
months  of  July,  August,  and  September,  1901,  amounting  to 
the  'Sum  of  $366.15.  The  board  of  supervisors  refused  to 
allow  certain  items  amounting  to  ten  dollars,  upon  the  ground 
that  these  items  were  for  fees  in  criminal  cases  in  which  the 
warrants  were  issued  without  the  advice  of  the  district  at- 
torney of  the  county.    Burnett  refused  to  accept  the  amount 
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allowed  by  the  board,  and  brought  suit  in  the  district  court 
against  the  county  to  recover  the  full  amount  of  his  claim. 
The  trial  court  gave  him  judgment  for  the  full  amount,  from 
which  judgment  the  county  has  appealed. 

The  case  is  brought  avowedly  for  the  purpose  of  testing 
the  validity  of  section  1183  of  the  Penal  Code,  which  reads : 
**No  justice  of  the  peace,  police  magistrate  or  recorder,  re- 
siding and  holding  his  court  at  the  county  seat  of  any  county, 
shall  receive  or  collect  from  the  county  any  fees  or  com- 
pensation in  any  criminal  case  unless  the  warrant  of  arrest 
was  issued  in  such  case  by  and  with  the  advice  of  the  district 
attorney."  The  trial  court  held  this  provision  of  the  statute 
to  be  invalid,  for  the  reason  that  it  was  in  violation  of  that 
part  of  the  Organic  Law  of  the  territory  known  as  the 
** Harrison  Act,"  in  that  it  was  local  and  special  legislation. 
The  particular  sections-  of  the  Harrison  Act  claimed  to  be 
violated  by  the  legislative  act  quoted  read  as  follows:  **The 
legislatures  of  the  territories  of  the  United  States  .  .  .  shall 
not  pass  local  or  special  laws  in  any  of  the  following  enum- 
erated cases:  .  .  .  Regulating  the  practice  in  courts  of  jus- 
tice; regulating  the  jurisdiction  and  duties  of  justices  of  the 
peace."  Act  July  30,  1886,  24  Stats.  170.  It  is  argued  that 
the  legislative  act  denying  any  compensation  to  justices  of 
the  peace  having  their  oflSces  at  the  county  seats  in  the  various 
counties,  or  any  right  to  compensation,  for  services  rendered 
in  criminal  causes  unless  the  warrants  of  arrest  in  such  causes 
be  issued  by  and  with  the  consent  of  the  district  attorneys 
of  said  counties,  is  local,  in  that  it  differentiates  justices 
having  their  oflSces  at  said  county  seats  from  other  justices 
having  their  oflSces  elsewhere  in  the  various  counties.  It  is 
also  argued  that  the  act  in  question  is  special,  in  that  it 
applies  to  particular  oflBcers  to  the  exclusion  of  others.  It 
is  obvious  that  the  effect  of  the  act  is  to  regulate  the  practice, 
even  if  it  does  not  regulate  the  jurisdiction,  in  certain  courts 
of  justice.  The  intent  of  the  act  obviously  was  to  require  the 
advice  and  consent  of  the  district  attorneys  before  criminal 
causes  should  be  instituted  in  these  courts.  The  issuance  of 
a  warrant  by  the  justice  having  his  office  at  the  county  seat 
without  the  advice  of  the  district  attorney  is  not  in  terms 
prohibited.  The  jurisdiction  of  such  a  justice  in  such  a 
case  remains  unaffected  by  the  act.     If  the  act,  however,  be 
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valid,  such  justice  might  decline  to  issue  his  warrant  in  such 
a  ease  without  violating  his  duty,  for  the  statute  would  un- 
doubtedly protect  him  were  he  to  refuse  to  issue  a  warrant 
which  did  not  have  the  approval  of  the  district  attorney  of 
the  county.  It  is  not  a  case  of  the  officer  assuming  an  office, 
certain  duties  appertaining  to  which  are  required  by  the  law 
to  be  performed  without  compensation.  A  law  resting  upon 
some  necessary  distinction  or  difference  which  naturally  seg- 
regates one  class  of  persons  or  things  from  another  class  of 
persons  or  things  may  be  made  to  apply  to  such  class  to  the 
exclusion  of  another,  and  yet  be  general,  and  not  special,  in 
its  operation.  It  is  only  where  a  general  law  can  be  made 
applicable  so  as  to  effect  the  purpose  such  law  has  in  view, 
that  special  laws  are  inhibited  by  the  Organic  Act.  Thus 
it  has  been  repeatedly  held  under  constitutional  limitations 
akin  to  the  Harrison  Act  that  a  law  may  be  made  applicable 
to  a  certain  class  of  municipal  corporations  to  the  exclusion 
of  others,  providing  the  class  be  one  based  upon  some  differ- 
ence in  situation  and  circumstance  suggesting  the  necessity 
of  such  classification,  and  providing  further  that  in  such 
classification  provision  be  made  so  as  not  to  restrict  the  opera- 
tion of  the  act  to  existing  municipalities  to  the  exclusion  of 
others  which  in  the  future  may  come  within  such  classifica- 
tion. 

It  is  argued  that  such  a  classification  is  made  in  the  present 
case,  for  the  reason  that  county  seats  of  the  territory  are  for 
the  most  part  centers  of  population,  in  which  the  major  por- 
tion of  the  criminal  business  of  the  territory  is  instituted ;  that 
the  district  attorneys  are  by  law  required  to  hold  their  offices 
at  such  county  seats;  that  it  is  expedient  that  such  prosecu- 
tions be  under  .the  direction  and  control  of  the  district  at- 
torneys in  the  interest  of  economy;  that  without  this  restric- 
tion many  unnecessary  and  frivolous  .prosecutions  would 
otherwise  be  brought,  and  the  burden  of  the  expense  of  such 
prosecutions  unnecessarily  be  added  to  the  people  of  the  ter- 
ritory. It  is  further  argued  that  county  seats  are  not  neces- 
sarily permanent,  but  may  be  changed  at  the  will  of  the 
people,  under  the  restrictions  of  the  law  governing  such 
changes ;  and  that,  therefore,  the  classification  is  not  one  which 
necessarily  pertains  to  certain  precincts  to  the  exclusion,  in 
the  future,  of  others.    It  is  true  that  in  a  majority  of  the 
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counties  the  county  seats  are  situated  in  the  largest  towns 
and  centers  of  population.  This,  however,  is  not  true  of  all 
the  counties  in  the  territory.  The  court  takes  judicial  knowl- 
edge of  this  fact.  It  seems  clear  that  in  this  statute  the 
legislative  policy  was  to  restrict  criminal  prosecutions,  in  so 
far  as  practicable,  to  cases  which  would  have  the  sanction 
and  approval  of  the  public  prosecutors  of  the  counties. 
Inasmuch  as  it  would  be  obviously  impracticable  to  obtain 
the  sanction  and  approval  of  the  district  attorneys  in  cases 
brought  in  precincts  remote  from  the  county  seats  where  such 
<iistrict  attorneys  have  their  offices,  the  act  was  so  f ram«»d 
-as  to  be  applicable  only  to  precincts  situated  at  such  county 
«eat8.  The  matter  of  the  extent  of  business  in,  and  the  rela- 
tive size  and  population  of,  such  county  seats  probably  did 
not  enter  into  the  legislative  reason  for  such  classification. 
Certainly  no  reason  can  be  suggested  why  a  warrant  of  arrest 
shpuld  not  be  issued,  without  the  consent  of  the  district  at- 
torney, by  a  justice  at  a  county  seat,  which  does  not  equally 
apply  to  the  issuance  of  warrants  by  other  justices.  The 
restriction  is  obviously  one  made  in  the  interest  of  economy 
in  preventing  frivolous  cases  being  brought  and  the  fees  of 
the  justices  unnecessarily  increased.  The  purpose  of  the 
act  is,  undoubtedly,  commendable,  but  its  restriction  to  cer- 
tain precincts,  to  the  exclusion  of  others,  does  not  appear  to 
be  justified,  even  upon  the  ground  of  expediency.  When,  as 
in  this  instance,  the  object  aimed  at  by  the  statute  is  broad 
enough  to  cover  the  class  excluded  as  well  as  the  class  included 
within  its  operation,  mere  convenience  or  expediency  is  not 
enough,  as  we  view  it,  to  justify  such  classification.  In  the 
nature  of  things,  a  general  statute  of  this  character  could  be 
made  applicable  to  all  precincts  of  a  county.  The  result 
might  be  prejudicial  to  the  due  enforcement  of  the  criminal 
law.  Still  the  statute  as  it  exists  might  result  in  the  same 
way.  The  district  attorney  might  be  absent  when  needed,  or 
decline  to  give  his  approval  to  meritorious  prosecutions.  The 
expediency  suggested,  therefore,  seems  an  insufficient  reason 
for  sustaining  the  validity  of  the  act,  and  to  take  it  out  of 
the  class  of  special  legislation  forbidden  by  the  Organic  Law. 
The  judgment  of  the. district  court  is  affirmed. 

Doan,  J.,  and  Davis,  J.,  concur. 
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[CiTil  No.  803.    FUed  March  20,  1903.] 
[71  Pac  903.] 

LOUISA  J.  SANFORD  et  al.,  Defendants  and  Appellants,  v. 
CITY  OF  TUCSON,  Plaintiff  and  AppeUee. 

1.  Eminint  Domain — ^Powee  of  Tereitoey— Bbv.  Stats.  XJ.  S.,  Sec.  1851, 

(Oeoanig  Act,  Bev.  Stats.  Aeiz.  1901,  Pae.  15,)  Cited— Ouey  v. 
Goodwin,  3  Aeiz.  255,  26  Pac.  376,  Followed. — The  territory  of 
Arizona,  though  not  possessing  soyereigntj,  is  clothed  with  authority 
to  provide  for  the  exercise  of  the  power  of  eminent  domain  bj 
section  1851,  aupra,  providing  that  '  *  The  legislative  power  of  this 
territory  extends  to  all  rightful  subjects  of  legislation  not  incon- 
sistent with  the  constitution  and  laws  of  the  United  States.'' 

2.  Same — Local  oe  Special  Laws  ~  Constitutional  Law — ^"Haeeison 

Act"— 1  Supp. Rev.  Stats. U.  S., p. 503,  (Oeganic  Act  Bev.  Stats. 
Aeiz.  1901.  Pae.  63)  Cited— Laws  Aeiz.  1897,  p.  97,  No.  57,  Con- 
STEUED  AND  HELD  CONSTITUTIONAL. — The  '^Harrison  Act,"  supra, 
prohibits  the  territorial  legislature  from  passing  local  or  special 
laws  incorporating  cities,  towns,  or  villages,  or  changing  or  amend- 
ing the  charter  of  any  town  or  city.  Act  No.  57,  supra,  entitled 
^'An  act  adding  to  the  powers  and  privileges  already  vested  by 
charter  in  incorporated  cities,"  confers  upon  such  cities  the  power 
''to  lay  out  and  establish,  .  .  .  pave  or  otherwise  improve  streets, 
alleys,"  and  further  authorizes  such  cities  to  proceed,  wherever 
necessary,  under  the  Eminent  Domain  Act  of  the  territory  to 
condemn  private  property  for  such  purposes.  Held,  that  said  act 
No.  67  is  neither  local  nor.  special,  but  confers  equal  p9wers  and 
privileges  upon  all  existing  cities  and  such  as  might  be  incorporated 
in  the  future,  and  therefore  is  not  in  conflict  with  the  provisions 
of  the  "Harrison  Act,"  supra. 

3.  Same — Pleading — Complaint — Demuebee — Issues   Baised  —  Laws 

Aeiz.  1897,  Act  No.  57,  p.  97,  Cited — ''Haeeison  Act" — 1  Supp. 
Bev.  Stats.  U.  S.,  p.  503,  (Oeganic  Act,  Bev.  Stats.  Aeiz.  1901. 
Pae.  63,)  Cited. — ^Where  a  complaint  in  an  action  by  a  city  to  con- 
demn land  to  widen  a  street  set  forth  that  the  cost,  damages,  and 
expenses  to  be  incurred  under  the  ordinance  authorizing  the  improve- 
ment were  to  be  defrayed  by  special  assessment  upon  the  property  to 
be  benefited  by  the  improvement,  and  not  to  be  paid  by  the  city, 
a  demurrer  thereto  does  not  raise  the  question  whether  in  making 
such  improvement  the  city  is  in  a  situation  to  avail  itself  of  the 
power  of  eminent  domain  under  act  No.  57,  supra,  without  violating 
the  provision  of  the  ** Harrison  Act,"  supra,  which  prohibits 
cities  from  becoming  indebted  to  an  amount  exceeding  four  per 
eentum  on  the  value  of  their  taxable  property,  nor  does  such  inability 
militate  against  the  validity  of  the  act  itself. 
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4.  Sams — ^Pubuo  Use — Question  or  Law. — ^What  constitutes  a  public 
use  is  a  question  of  law. 

6.  Same — Same — Necessity — Question  or  Fact — ^To  Be  Decided  bt 
THE  CouBT. — ^What  constitutes  a  neeessitj  to  authorize  the  taking 
of  private  proper^  for  a  public  use,  is  a  question  of  fact,  but  one 
nevertheless  to  be  decided  bj  the  court,  and  not  the  jury. 

<L  Same  —  Pleading  —  Ck>MFLAiNT  —  Must  Show  Plaintut  's  Bight — 
Necessity— Bev.  Stats.  Asiz.  1901,  Paks.  2451,  2454,  €k)NSTRU£D. — 
Paragraph  2451,  supra,  provides  that,  before  property  can  be  taken 
in  condemnation,  it  must  appear  that  the  use  to  which  it  is  to  be 
applied  is  a  use  authorized  by  law,  and  that  the  taking  is  necessary 
to  such  use.  In  paragraph  2454,  supra,  it  is  provided  that  the 
complaint  in  condemnation  must  contain  certain  averments;  among 
others,  ''a  statement  of  the  right  of  the  plaintiff."  Held,  that 
as  the  necessity  for  the  taking  is  the  basis  for  the  exercise  of  the 
right,  and  as  the  statute  requires  the  complaint  to  contain  a  state- 
ment of  plaintiff's  right,  a  complaint  by  a  city  seeking  to  condemn 
land  to  widen  a  street  which  does  not  aver  nor  show  by  the  ordinance 
set  forth  therein  that  the  taking  is  necessary  is  insufficient  and 
subject  to  demurrer. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima. 
Gtoorge  B.  Davis,  Judge.    Beversed. 

The  facts  are  stated  in  the  opinion* 

Owen  T.  Bouse,  and  Durelle  P.  Glidden,  for  Appellants. 

Eminent  domain  is  inherent  in  the  federal  government  and 
in  the  several  states  by  virtue  of  their  sovereignty.  Lewis  on 
Eminent  Domain,  317;  Kohl  v.  United  States,  91  U.  S.  367, 
23  L.  Ed.  449. 

Being  an  attribute  of  sovereignty,  the  power  of  eminent 
domain  does  not  inhere  in  a  territorial  government.  New- 
comb  V.  Smith,  1  Chand.  (Wis.)  71;  Pratt  v.  Broum,  3  Wis. 
603. 

The  taking  being  in  derogation  of  the  property  rights  of 
the  citizens,  the  authority  to  take  the  property  must  not  be 
implied  or  inferred,  but  must  be  given  in  express  language. 
Schmidt  v.  Densmore,  42  Mo.  225 ;  Illinois  Cent.  B.  B.  Co.  v. 
Chicago,  138  111.  453,  28  N.  E.  740;  Cogswell  v.  New  York 
etc.  By.  Co.,  103  N.  Y.  10,  57  Am.  Bep.  701,  8  N.  B.  537. 
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If  there  remains  a  doubt  as  to  the  extent  of  the  power,  such 
doubt  will  be  resolved  adversely  to  the  claim.  New  York  etc. 
By.  Co.  V.  Kip,  46  N.  Y.  546,  7  Am.  Eep.  385;  Pueblo  etc. 
By.  Co.  V.  Budd,  5  Colo.  270. 

Every  jurisdictional  step  must  be  strictly  followed.  Detroit 
Sharpshooters  v.  Highway  Commrs.,  34  Mich.  36;  Anders(m 
V.  Pemberton,  89  Mo.  61,  1  S.  W.  216;  Kroop  v.  Forenum,  31 
Mich.  144. 

The  burden  is  on  the  city  to  show  strict  compliance.  Neces- 
sity must  be  shown.  Manistee  B.  B.  Co,  v.  Fowler,  73  Mich. 
217,  41  N.  W.  261;  Tehama  County  v.  Bryan,  68  Cal.  37,  8 
Pac.  673. 

Eoscoe  Dale,  City  Attorney,  and  Rochester  Ford,  for  Ap- 
pellee. 

SLOAN,  J. — The  city  of  Tucson  brought  this  action  in 
the  district  court  of  Pima  County  to  condemn  property  of 
the  appellee  known  as  **  Block  207,''  in  said  city,  for  the 
purpose  of  widening  Congress  Street,  in  said  city. 

The  complaint  in  the  action  contained  the  following  aver- 
ments: ''(1)  That  it  is  a  municipal  corporation,  organized 
and  existing  under  the  laws  of  the  territory  of  Arizona; 
that  the  defendants  S.  H.  Drachman  Cigar  Company,  a  cor- 
poration, and  Julius  Ooldbaum,  Incorporated,  are  corpora- 
tions organized  under  the  laws  of  Arizona,  and  doing  business 
in  the  city  of  Tucson,  Arizona;  that  defendants  Louisa  J. 
Sanford  and  Don  A.  Sanford,  her  husband,  are  residents 
of  the  city  of  Washington,  District  of  Columbia,  and  that 
all  the  other  defendants  are  residents  of  Tucson,  Arizona. 
(2)  That  the  defendant  Louisa  J.  Sanford  is  the  owner 
of  all  that  certain  body  of  land  in  the  city  of  Tucson,  Arizona, 
known  as  'Block  207,'  in  said  city,  according  to  the  official 
field-notes  and  survey  thereof,  which  said  block  consists  of 
lots  1,  2,  and  3,  described  as  follows,  to  wit:  Lot  1:  'Begin- 
ning at  the  northeast  comer  of  lot,  run  thence  south,  81.4 
degrees  east,  11.88  feet;  thence  south,  83^/^  degrees  west, 
118.14  feet;  thence  north,  81.4  degrees  west,  22.44  feet; 
thence  north,  88^  degrees  east,  118.14  feet,  to  place  of  be- 
ginning.' Lot  2:  'Beginning  at  northeast  comer  of  lot,  run 
thence  south,  81.4  degrees  east,  22.44  feet;  thence  south  83^2 
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degrees  west,  48.84  feet;  thence  north,  81.4  degrees  west, 
26.4  feet;  thence  north,  81^4  degrees  east,  48.84  feet,  to  place 
of  beginning.'  Lot  3:  'Beginning  at  northeast  comer  of  lot, 
run  thence  south,  8^4  degrees  east,  26.4  feet;  thence  south, 
83^  degrees  west,  95.04  feet;  thence  north,  7  degrees  west, 
34.98  feet;  thence  north,  88^  degrees  west,  95.04  feet,  to 
place  of  beginning.'  That  defendants  S.  H.  Drachman  Cigar 
Company,  a  corporation,  John  P.  Hansen,  Joseph  I^rause, 
6.  K.  Smith,  A.  Felix,  Julius  Qoldbaum,  Incorporated,  a 
corporation,  John  Doe,  and  Richard  Boe,  are  in  occupation 
of,  and  claim  an  interest  as  lessees  or  occupants  in,  parts 
of  the  said  block  207.  That,  therefore,  to  wit,  on  the  third 
day  of  May,  1901,  the  mayor  and  common  council  of  the  city 
of  the  said  city  of  Tucson  passed  an  ordinance  entitled  'Or- 
dinance No.  149,  providing  for  widening  Congress  Street, 
between  Stone  Avenue  and  Church  Street,  in  the  city  of 
Tucson,  Arizona,'  by  which  it  was  ordained  that  Congress 
Street,  between  Stone  Avenue  and  Church  Street,  in  said 
city,  be  opened  and  widened  so  as  to  include  all  of  the 
land  now  lying  in  block  207  in  said  city  of  Tucson  bounded 
on  the  east  by  Stone  Avenue,  on  the  south  by  Congress  Street, 
and  on  the  north  by  Maiden  Lane,  to  the  end  that  the  legal 
right  and  title  to  remove  the  improvements  on  the  aforesaid 
premises,  and  to  use,  occupy,  and  enjoy  the  said  premises 
as  a  public  street,  shall  vest  in  the  said  city  of  Tucson;  and 
the  said  ordinance  further  provided  that  all  the  costs,  damages, 
and  expenses  incurred  in  carrying  out  the  provisions  of  said 
ordinance  shall  be  defrayed  by  special  assessment  upon  the 
several  lots,  blocks,  tracts,  and  parcels  of  land  in  the  city  of 
Tucson  to  be  benefited  by  said  improvements;  and  that  before 
said  improvements  are  made,  or  ordered  made,  and  before  the 
said  ordinance  was  passed,  a  petition  for  the  making  of  said 
improvements,  signed  by  owners  of  a  majority  of  the  lineal 
feet  fronting  upon  said  improvements,  was  first  filed  with 
the  city  recorder  of  said  city  of  Tucson.  PlaintiflE  further 
alleges  that  the  property  hereinbefore  described  embraces 
all  the  land  within  the  limits  of  said  block  207  in  said  city 
of  Tucson,  Arizona.  Wherefore  plaintiff  prays  that  the  im- 
provements on  and  an  easement  in  all  of  the  said  property 
hereinbefore  described  be  condemned  for  the  public  use 
aforesaid,  and  prays  for  all  proper  orders  in  the  premises.'* 
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To  this  complaint  the  api)ellant  filed  a  demurrer  upon  the 
following  grounds  as  alleged:  ''(1)  That  the  complaint  does 
not  contain  a  statement  of  facts  sufficient  to  constitute  a  cause 
of  action  against  said  defendants,  or  either  of  them.  (2) 
That  the  facts  alleged  in  the  complaint  show  that  the  plain- 
tiff is  a  municipal  corporation,  organized  under  and  by 
virtue  of  the  acts  of  the  legislative  assembly  of  the  territory 
of  Arizona,  and  by  no  other  authority.  (3)  That  this  action 
is  a  proceeding  to  condemn  private  property  for  an  alleged 
public  use  under  the  right  of  eminent  domain,  when  no  such 
right  exists  in  the  territory  of  Arizona,  and  the  legislative 
assembly  thereof  had  no  power  to  authorize  such  right  on 
behalf  of  the  territory  of  Arizona,  or  to  grant  any  such 
power  or  authority  to  any  municipal  corporation  created  by 
the  legislative  assembly  of  said  territoiy,  but  such  power  and 
right  alone  exists  in  the  government  of  the  United  States 
as  the  sovereign.  (4)  That  the  facts  alleged  in  the  complaint 
show  that  the  purpose  of  the  action  is  to  take  private  prop- 
erty for  public  use,  viz.  block  207  of  the  city  of  Tucson,  which 
is  alleged  to  be  the  private  property  of  Mrs.  Louisa  J.  San- 
ford.  That  the  so-called  ordinance  of  the  city  of  Tucson 
under  which  the  proceeding  is  had,  and  on  which  plaintiff's 
right  of  action  is  based,  is  an  ordinance  for  the  improvement 
of  a  street,  and  not  for  the  condemnation  of  private  property 
for  public  use.  (5)  That  said  ordinance  is  void,  in  this:  that 
by  it  provisions  were  attempted  to  be  made  for  the  con- 
demnation of  private  property  and  the  taking  of  it  for  an 
alleged  public  use,  at  the  cost  of  the  owners  of  other  private 
property,  under  special  assessment.  (6)  That  there  is  no 
authority  vested  in  the  city  of  Tucson  to  take  private  property 
for  a  public  use,  and  to  assess  the  value  thereof,  or  any  part 
of  the  value  of  such  property,  to  other  property-holders 
under  special  assessment,  or  at  all.  (7)  That  said  ordinance 
is  void,  and  is  in  conflict  with  the  laws  of  the  territory  of 
Arizona;  that  it  is  void  for  further  reason  that  it  is  in- 
definite and  uncertain  as  to  the  property  and  persons  af- 
fected, and  there  is  no  provision  thereof  by  which  it  can  be 
determined  what  property  and  what  persons  are  to  be  affected 
by  it.  (8)  That  neither  by  the  ordinance  referred  to  in  the 
complaint  nor  the  laws  of  the  territory  of  Arizona  are 
there  provisions  for  the  payment  of  due  compensation  to 
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the  defendant  for  her  said  property.  (9)  That  the  facts 
stated  in  the  complaint  are  hot  sufficient  to  warrant  any 
judgment  under  the  law  in  favor  of  plaintiff."  The  demurrer 
was  by  the  court  overruled. 

In  the  absence  of  a  bill  of  exceptions  or  statement  of  facts, 
the  correctness  of  the  court's  ruling  upon  the  demurrer  pre 
sents  the  only  question  for  our  consideration.  Counsel  for 
appellant  contend  that  the  demurrer  should  have  been  sus- 
tained for  the  reason  that  no  right  of  eminent  domain  exists 
in  the  territory.  Upon  this  point  it  is  sufficient  to  say  that 
this  court,  in  the  case  of  Outy  v.  Ooodwin,  3  Ariz.  255,  26 
Pac.  376,  decided  that  the  territory  of  Arizona,  though  not 
possessing  sovereignty,  is  clothed  with  authority  to  provide 
for  the  exercise  of  the  power  of  eminent  domain  by  the  clause 
in  the  Organic  Act  which  says:  ''The  legislative  power  of 
this  territory  extends  to  all  rightful  subjects  of  legislation 
not  inconsistent  with  the  constitution  and  laws  of  the  United 
States.'' 

It  is  further  contended  by  counsel  for  appellant  that,  con- 
ceding the  right  of  eminent  domain  to  exist  in  the  territory, 
the  legislature  has  not  conferred  upon  the  city  of  Tucson 
power  to  exercise  such  right  in  the  manner  nor  for  the 
purpose  sought  in  this  action.  The  city  of  Tucson  was  in- 
corporated by  special  charter  granted  by  the  legislature.  An 
examination  of  this  charter  discloses  that  it  conferred  no 
power  or  authority  to  condemn  property  for  municipal  pur- 
poses. The  legislature,  in  March,  1897,  passed  an  act  entitled 
**An  act  adding  to  the  powers  and  privileges  already  vested 
by  charter  in  incorporated  cities."  Laws  1897,  p.  97,  No. 
57.  This  act  was  general  in  its  character,  and  applied  alike 
to  all  incorporated  cities  in  the  territory.  Among  other 
things,  it  conferred  upon  such  cities  the  power  *'to  lay  out 
and  establish,  open,  alter,  widen,  extend,  grade,  pave  or  other- 
wise improve  streets,  alleys,  avenues,  sidewalks,  parks  and 
public  grounds,  and  vacate  the  same."  Other  provisions  of 
the  act  set  forth  the  conditions  and  limitations  under  which 
such  improvements  should  be  made,  and  authorized  such 
cities  to  proceed,  wherever  necessary,  under  the  Eminent 
Domain  Act  of  the  territory,  to  condemn  private  property 
for  such  improvements.  It  is  contended  by  counsel  for  ap- 
pellant that  the  act  of  March  18,  1897,  is  in  conflict  with  that 
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part  of  the  Organic  Law  known  as  the  ** Harrison  Act,"  in 
that  it  was  an  attempt  to  change  or  amend  the  charter  of 
the  city  of  Tucson  by  a  local  or  special  law.  The  Harrison 
Act  prohibited  the  legislature  from  passing  local  or  special 
laws  incorporating  cities,  towns,  or  villages,  or  changing  or 
amending  the  charter  of  any  town,  city,  or  village.  In  no 
proper  sense  can  the  act  of  the  legislature  above  referred  to 
be  considered  either  local  or  special.  It  applied  to  all  cities 
in  the  territory  alike,  and  did  not  refer,  either  in  terms  or 
by  implication,  to  the  city  of  Tucson  in  any  special  way; 
on  the  contrary,  it  conferred  equal  powers  and  privileges  upon 
all  other  existing  cities  of  the  territory,  and  such  as  might 
be  incorporated  in  the  future. 

Whether  the  city  of  Tucson  is  in  a  situation  to  avail  itself 
of  the  power  of  eminent  domain  under  the  act  without  violat- 
ing another  provision  of  the  Harrison  Act  prohibiting  muni- 
cipal corporations  from  '^  becoming  indebted  in  any  manner 
or  for  any  purpose  to  any  amount  in  the  aggregate,  exclud- 
ing existing  indebtedness,  exceeding  four  per  centum  on  the 
value  of  its  taxable  property  within  such  corporation,*'  is  a 
question  which  does  not  militate  against  the  validity  of  the 
act  itself,  nor  does  the  demurrer  raise  the  latter  question, 
inasmuch  as  the  complaint  set  forth  that  the  cost,  damages, 
and  expenses  to  be  incurred  under  the  ordinance  authorizing 
the  improvement  were  not  to  be  paid  by  the  city,  but,  as 
authorized  by  the  act  of  March  18,  1897,  were  to  be  defrayed 
by  special  assessment  upon  the  property  to  be  benefited  by  the 
improvement. 

Counsel  for  appellant  further  contend  that  the  complaint 
was  insufiScient  in  that  it  did  not  set  forth  that  the  improve- 
ment contemplated  wiCs  a  public  use,  and  that  there  existed  a 
necessity  for  the  taking  of  the  property  sought  to  be  con- 
demned. What  constitutes  a  public  use  is  a  question  of  law. 
The  legislature,  in  the  act  quoted,  specifically  recognized  the 
improvement  of  a  street  for  the  benefit  of  the  public  and  for 
the  betterment  of  its.  means  of  travel  and  transportation  to 
be  such  a  use.  The  question  of  the  necessity  for  the  taking 
of  property  for  such  use  is  one  of  fact.  Paragraph  2451  of 
the  Revised  Statutes  of  1901  provides  that,  before  property 
can  be  taken  in  condemnation,  it  must  appear  that  the  use  to 
which  it  is  to  be  applied  is  a  use  authorized  by  law,  and  that 
the  taking  is  necessary  to  such  use.     In  paragraph  2454,  Id., 
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it  is  provided  that  the  complaint  in  condemnation  must  con> 
tain  certain  averments;  among  others,  ^'a  statement  of  the 
right  of  the  plaintiff.''  Other  provisions  of  the  statute  on 
eminent  domain  make  it  clear  that,  while  the  necessity  for 
the  taking  of  the  property  in  any  case  is  a  question  of  fact, 
it  is  one  to  be  determined  by  the  court,  and  not  the  jury. 
As  the  necessity  for  the  taking  is  the  basis  for  the  exercise 
of  the  right,  and  as  the  statute  requires  the  complaint  to 
contain  a  statement  of  plaintiff's  right,  it  follows  that  it 
must  contain  some  averment  showing  a  necessity  for  the 
taking  of  the  property  sought  to  be  condemned. 

The  supreme  court  of  Montana,  in  the  case  of  the  City  of 
Helena  v.  Harvey,  6  Mont.  114,  9  Pac.  903 — a  case  analogous 
to  the  one  at  bar — said:  *'The  law  expressly  requires  that, 
before  the  district  court  can  condemn  property  for  public 
use,  the  right  to  do  so  must  appear  and  be  stated  in  the  com- 
plaint. When  required  to  be  alleged,  it  must  be  proved, 
unless  admitted.  By  providing  that  the  right  to  take  prop- 
erty for  public  use  is  founded  upon  a  use  authorized  by  law, 
and  that  the  use  for  such  purpose  is  necessary,  the  law  itself 
recognizes  the  fact  that  a  mere  taking  for  a  use  authorized 
by  law  is  not  conclusive  that  the  taking  is  necessary  for  such 
use.  The  district  court  was  asked  to  condemn  this  property. 
It  could  only  do  so  when  the  requirements  of  the  law  author- 
izing such  condemnation  were  complied  with.  This  was  not 
done  until  the  necessity  for  the  use  was  averred  and  proved." 
The  complaint  in  this  case  contained  no  averment  that  the 
taking  of  appellant's  property  was  necessary  or  required  for 
street  purposes.  The  ordinance  of  the  city  set  up  in  the 
complaint  in  the  action  contained  no  finding  that  the  public 
use  required  the  condemnation  of  appellant's  property.  Had 
the  ordinance  contained  such  finding,  there  is  authority  to 
sustain  the  proposition  that  the  recital  of  such  ordinance  and 
such  finding  would  be  sufficient  allegation  of  the  necessity 
of  the  taking  without  further  averment  in  that  behalf.  City 
of  Los  Angeles  v.  Waldron,  65  Cal.  283,  3  Pac.  890.  The  de- 
murrer should,  therefore,  have  been  sustained  to  the  com- 
plaint upon  this  ground. 

Judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Kent,  C.  J.,  and  Doan,  J.,  concur. 
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[Civil  No.  775.    Tiled  March  20,  1903.] 
[71  Pac.  940.] 

L.  C.  SHATTUCK,  PlaintiflP  and  Appellant,  v.  MAETIN 
COSTELLO,  Defendant  and  Appellee. 

1.  Appeal  and  Ekrob — ^Bond— Time  op  Fiung — Jurisdiction. — ^Where 
the  record  discloses  that  an  appeal-bond  was  not  filed  within  twenty 
days  after  the  term  at  which  judgment  was  rendered,  the  supreme 
court  has  no  jurisdiction,  and  the  appeal  must  be  dismiflsod,  Cfim 
though  the  defect  waa  not  called  to  the  court's  attention  vatil  OB 
rehearing. 

On  rehearing.    Appeal  dismissed. 

For  former  opinion,  see  ante,  p.  22,  68  Pac.  529. 

Barnes  &  Martin,  for  Appellant 

James  Beilly,  and  Herring  &  Mitchell,  for  Appellee. 

THE  COURT.— This  cause  was  heard  and  decided  at  the 
January,  1901,  term  of  this  court.  A  rehearing  was  granted 
at  a  subsequent  term.  Upon  the  reargument,  counsel  for 
appellee  for  the  first  time  called  the  attention  of  the  court  to 
the  record,  which  discloses  that  the  appeal-bond  was  not  filed 
within  the  statutory  period  of  twenty  days  after  the  term  at 
which  the  judgment  was  rendered.  An  examination  of  the 
record  shows  the  objection  to  be  well  taken.  The  appeal-bond 
was  filed  October  27,  1901 — more  than  twenty  days  after  the 
adjournment  of  the  term  at  which  the  judgment  was  rendered. 
This  court,  therefore,  is  without  jurisdiction. 

The  delay  in  calling  the  court's  attention  to  this  matter  is 
inexcusable,  and,  did  the  law  permit,  this  court  would  be 
justified,  under  the  circumstances,  in  regarding  the  delay  as 
a  waiver  of  the  objection.  This  court,  however,  has  repeatedly 
held  that  the  filing  of  an  appeal-bond  within  the  time  limited 
by  the  statutes  is  a  jurisdictional  requisite  of  an  appeal. 
Putnam  v.  Puttiam,  3  Ariz.  182,  24  Pac.  320;  Buif  v.  Hand, 
3  Ariz.  175,  24  Pac.  257.  We  have  no  discretion  in  the  matter, 
but  must  dismiss  the  appeal,  and  it  is  so  ordered. 
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[Civil  No.  788.    Filed  March  20,  1903.] 
[71  Pac.  906.] 

LOUISA  J.  SA>fPORD,  Petitioner,  v.  THE  DISTRICT 
COUBT  in  and  for  Pima  County,  and  the  HON. 
GEORGE  R.  DAVIS,  Judge  of  said  Court,  Respondmts. 

1.  PBOHiBinoN — Whsn  Issuied— Not  to  Gobbbct  Ebbos — To  Pbkvent 
UsuBPATiON  OF  JURISDICTION — ^APPEAL. — Prohibition  will  not  issae 
to  prevent  the  enforcement  of  a  judgment  of  a  district  court  in 
eondenmation  proceedings,  the  right  of  eminent  domain  existing, 
and  the  court  haying  jurisdiction  of  the  fault,  because  of  an 
erroneous  ruling  upon  the  sufficiency  of  the  complaint  not  affecting 
the  question  of  jurisdiction,  as  the  function  of  the  writ  is  to 
prevent  a  usurpation  of  jurisdiction,  and  not  to  secure  the  cor- 
rection of  errors,  which  may  be  remedied  bj  an  appeal. 

8.  Same — Sami&t— Bemedy— Inetiwjtual — ^Will  not  Issue. — A  writ  of 
prohibition  will  not  issue  where  it  appears  that  the  court  has  already 
done  the  thing  sought  to  be  prevented,  and  the  remedy  would 
therefore  be  ineffectuaL 

ORIGINAL  APPLICATION  for  a  Writ  of  Prohibition. 
Denied. 

Owen  T.  Rouse,  and  Durrelle  F.  Glidden,  for  Petitioner. 

Dale  &  Campbell,  and  Webster  Street,  for  Respondents. 

''A  writ  of  prohibition  is  never  issued  unless  it  clearly  ap- 
pears that  the  inferior  court  is  about  to  exceed  its  jurisdic- 
tion.'' Smith  V.  Whitney,  116  U.  S.  167,  6  Sup.  Ct.  570,  29 
L.  Ed.  601;  Crowned  King  Mining  Co.  v.  District  Court,  7 
Ariz.  263,  64  Pac.  439;  State  v.  .Bombauer,  99  Mo.  221,  12 
S.  W.  661;  Blade  v.  Superior  Court  Fresno  County,  60  Cal. 
290. 

"Where  there  is  another  legal  remedy,  by  appeal  or  other- 
wise, or  where  the  question  of  the  jurisdiction  of  the  court 
is  doubtful  or  depends  on  facts  which  are  not  made  matter 
of  record,  the  granting  or  refusal  of  the  writ  is  discretionary. 
Nor  is  the  writ  obligatory  where  the  case  has  gone  to  judg- 
ment and  the  want  of  jurisdiction  does  not  appear  on  the 
face  of  the  proceedings.'*    Ex  parte  Cooper,  143  U.  S.  472, 
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12  Sup.  Ct.  453,  36  L.  Ed.  232;  In  re  Bice,  155  U.  S.  396, 
15  Sup.  Ct  149,  39  L.  Ed.  198;  In  re  AUx,  166  U.  S.  136,  17 
Sup.  Ct  522,  41  L.  Ed.  948. 

The  writ  of  prohibition  cannot  be  made  to  perform  the 
office  of  a  writ  of  error.  Ex  parte  Ferry  Co.,  104  U.  S.  519, 
26  L.  Ed.  815,  and  cases  cited  supra. 

A  writ  of  prohibition  is  one  which  commands  a  person  not 
to  do  a  certain  thing;  it  calls  for  no  affirmative  act,  but 
merely  suspends  all  action.  If  the  thing  is  done  a  writ  of 
prohibition  cannot  undo  it  United  States  v.  ^Hoffman,  4 
WaU.  158,  18  L.  Ed.  354. 

SLOAN,  J. — ^In  this  case  Louisa  J.  Sanford  has  brought 
an  original  action  in  this  court  to  obtain  a  writ  of  prohilntion 
directed  to  the  district  court  of  Pima  County  and  the  judge 
thereof  to  prevent  the  enforcement  of  a  judgment  rendered* 
by  said  court  in  a  suit  wherein  the  city  of  Tucson  was  plain- 
tiff and  the  said  Louisa  J.  Sanford  one  of  the  defendants, 
condemning  property  of  the  latter  for  street  purposes.  Prom 
this  judgment  an  appeal  was  taken  to  this  court,  which  has 
been  heard  and  determined  at  this  term.  Ante,  p.  247,  71 
Pac.  903.  The  judgment  was  reversed  upon  the  ground  that 
the  complaint  omitted  to  contain  the  necessary  allegation  that 
the  taking  of  the  property  sought  to  be  condemned  was  neces- 
sary for  the  enjoyment  of  a  public  use. 

It  appears  that  when  this  action  was  brought  the  case  had 
gone  to  judgment,  and  the  city  of  Tucson  had,  under  the  or- 
der of  the  district  court,  taken  possession  of  the  property 
condemned.  A  writ  of  prohibition  cannot  be  made  to  per- 
form the  functions  of  an  appeal.  Its  object  is  to  prevent  a 
usurpation  of  jurisdiction,  and  not  the  correction  of  errors. 
Accordingly,  it  has  been  held  that  the  writ  will  not  issue 
in  a  case  where  the  trial  court  was  proceeding  in  an  equitable 
proceeding  in  which  the  bill  omitted  to  state  necessary  aver- 
ments of  fact.  Ex  parte  Greene,  29  Ala.  52.  We  held,  on 
the  appeal,  that  the  city  of  Tucson  possesses  the  right  of 
eminent  domain  under  the  territorial  statutes,  and  may  exer- 
cise that  right  for  purposes  of  street  improvement,  and  that 
the  district  court  has  jurisdiction  of  a  suit  brought  for  the 
enforcement  of  this  right.  The  judgment  was  reversed  be- 
cause of  an  erroneous  ruling,  which  did  not  affect  the  question 

Vin  Ariz.— 17 
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of  the  jurisdiction  of  the  court  over  the  subject-matter  of  the 
action. 

Again,  as  said  by  the  supreme  court  in  United  States  ▼. 
Hoffman,  4  Wall.  158, 18  L.  Bd.  354,  ''The  writ  of  prohibition, 
as  its  name  imports,  is  one  which  commands  the  person  to 
whom  it  is  directed  not  to  do  something  which,  by  the  sug- 
gestion of  the  relator,  the  court  is  informed  he  is  about  to 
do.  If  the  thing  be  already  done,  it  is  manifest  that  the  writ 
cannot  undo  it."  As  we  have  said,  the  court,  at  the  time 
of  the  bringing  of  this  action,  had  rendered  its  judgment,  and 
had  let  the  city  into  possession,  and  had,  therefore,  done 
all  that  it  could  do  in  the  premises.  The  prevention  of  any 
further  proceedings  by  the  trial  court  would,  therefore,  afford 
plaintiff  no  relief. 

For  these  reasons  the  peremptory  vnrit  is  denied  at  the  cost 
«of  plaintiff. 

Kent,  C.  J.|  and  Doan,  J.,  concur. 


[Civil  No.  796.    Filed  liareh  20,  1903.] 
[71  Pae.  924.] 

JOSEPH  CURTIS  et  al..  Defendants  and  Appellants,  ▼. 
BOQUILLAS  LAND  AND  CATTLE  COMPANY,  a 
Corporation,  Plaintiff  and  Appellee. 

1.  Appeal  and  Ebbob  —  Becobd  —  Abbbeviated  bt  Stipulation — ^E^7I- 

DEKCE  IN  Becobi>— Not  Pbesuhed  to  Be  All  that  Was  Intbo- 
DUCED. — Where,  hj  stipulfttion,  the  record  on  appeal  was  restricted 
to  eertain  papers,  there  being  no  bill  of  exceptions  and  no  state- 
ment of  facts  or  transcript  of  the  evidenee,  and  the  judgment 
recites  that  witnesses  were  sworn  and  testified  in  behalf  of  the 
respective  parties,  and  documentarj  evidence  was  introduced  and 
filed,  it  cannot  be  assumed  that  the  exhibits  and  the  written 
stipulation  contained  in  the  record  constitute  all  the  evidenee 
which  the  trial  court  had  before  it  in  rendering  its  judgment. 

2.  Bahb— Sams— Sams— Question  Pbesented. — ^Where,  l^  stipulation, 

an  abbreviated  record  was  presented  on  appeal,  which  was 
restricted  to  the  judgment-roll,  the  motion  for  a  new  trial  and 
the  ruling  thereon,  a  written  stipulation  at  to  a  part  of  the  evi- 
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denee  of  the  defendants  in  the  action,  certain  exhibits,  bond  on 
appeal,  assignment  of  errors,  and  an  admission  that  plaintiff,  a 
corporation,  was  authorized  to  do  business  in  the  territory,  saeh 
record  presents  no  matter  for  the  consideration  of  the  appellate 
eonrt,  except  tha  on*  question,  whether  the  pleadings  support  the 
judgment 

8.  EjxcTMiNiv-FiNDmos^-SniTioiENOY— Sbt.  Stats.  Abie.  1887,  PiJu 
3139,  Cited. — ^In  an  action  of  ejectment  under  the  statute,  supra, 
providing  that  ''It  shall  be  sufficient  to  entitle  the  plaintiff  to 
xecoyer  to  show,  at  the  time  the  action  was  commenced,  the  defendant 
was  in  possession  of  the  premises  claimed,  and  that  the  plaintiff 
had  a  right  to  the  possession  thereof,"  no  specific  finding  of  an 
ouster  is  essential  Findings  that  pledntiffs  are  the  owners  and 
entitled  to  the  possession  and  that  defendants  have  withheld  and 
continue  to  withhold  the  possessioii  of  the  premises  from  the  plaintiff 
Hktisfjr  the  statute. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Cochise. 
F.  M.  Doan^  Judge.    Affirmed. 

See  opinion  on  rehearing.  >  .    ■  ■, 

■    •.•.♦■.   /' » ;\  ■  '.J 

The  facts  are  stated  in  the  opinion. 
Ben  Morgan,  for  Appellants. 
English  &  Bowman,  for  Appellee. 

THE  COURT.— If  we  could,  without  violating  the  funda- 
mental rules  of  practice,  decide  this  case  upon  the  briefs  of 
counsel,  enough  could  possibly  be  found  therein  in  the  way 
of  statements  and  admissions,  as  to  the  action  of  the  trial 
court,  from  which  an  intelligent  review  of  the  case  might  be 
made.  The  record  itself,  however,  and  not  the  briefs  of  coun- 
sel, must  be  the  basis  for  any  review  of  the  case. 

By  stipulation  the  record  on  this  appeal  was  restricted  to 
the  following  papers,  viz. :  The  judgment-roll,  the  motion  for 
a  new  trial  and  the  ruling  thereon,  a  written  stipulation  as 
to  a  part  of  the^  evidence  of  the  defendants  in  the  action, 
certain  exhibits,  the  bond  on  appeal,  an  assignment  of  errors, 
and  an  admission  that  the  appellee  is  a  corporation  authorized 
to  do  business  in  this  territory.  There  is  no  bill  of  exceptions 
and  no  statement  of  facts  or  transcript  of  the  evidence  in  the 
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record  Connsel  for  appellants,  in  his  brief,  has  argued  the 
ease  as  though  the  entire  evidence  was  before  us.  As  the 
judgment  of  the  court  recites  that  witnesses  were  sworn  and 
testified  in  behalf  of  the  respective  parties,  and  documentary 
evidence  introduced  and  filed,  we  cannot  assume  that  the 
exhibits  and  the  written  stipulation  contained  in  the  record 
brought  to  this  court  constitute  all  of  the  evidence  which  the 
trial  court  had  before  it  in  rendering  its  judgment  The 
abbreviated  record  on  this  appeal  presents  no  matter  which 
this  court  can  consider  except  the  one  question  as  to  whether 
the  pleadings  support  the  judgment.  The  complaint  contains 
the  usual  and  ordinary  allegations  required  in  an  action  of 
ejectment  under  our  statutes.  The  answer  of  the  defend- 
ants is  a  general  denial,  and  pleas  founded  upon  the  various 
statutes  of  limitations  applying  to  actions  for  the  possession 
of  real  property.  The  court  found  that  the  *'plaintiflE  and 
its  predecessors  and  grantors  in  interest,  since  the  first  day 
of  January,  1875,  have  been,  and  the  plaintiff  still  is,  the 
owner  and  entitled  to  the  possession  of  the  lands  and  prem- 
ises" sued  for,  and  of  each  and  every  part  and  portion  there- 
of; that  none  of  the  defendants  are  entitled  to  the  possession 
of  said  lands  and  premises,  or  any  part  or  portion  thereof; 
and  that  the  plaintiff  is  entitled  to  the  immediate  possession 
of  the  whole  of  said  lands  and  premises,  and  to  a  writ  of 
possession  therefor.  The  court  further  found  that  for  more 
than  ten  years  preceding  the  fourteenth  day  of  December, 
1900,  the  defendants  had  withheld  possession  of  divers  por- 
tions of  the  land  sued  for  from  the  plaintiff  and  its  grantors 
and  predecessors  in  interest,  and  that  since  said  fourteenth 
day  of  December,  1900,  the  annual  value  of  the  rents,  issues, 
and  profits  of  that  part  of  said  land  so  withheld  from  plain- 
tiff by  said  defendants  were  certain  specific  amounts  set 
forth  in  the  finding.  The  judgment  of  the  court  followed  the 
findings,  and  ordered  the  restitution  of  the  land  sued  for,  and 
entered  judgment  against  the  defendants  for  the  value,  as 
thus  found,  of  the  rents,  issues,  and  profits  of  the  lands 
withheld  by  the  defendants. 

While  there  is  no  specific  finding  of  an  ouster  by  any  of 
the  defendants,  the  findings  that  the  plaintiff  and  its  grantors 
have  been  the  owners  and  entitled  to  the  possession  of  the 
land  sued  for  since  the  first  day  of  January,  1875,  and  that 
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the  defendants  have  since  the  fourteenth  day  of  December, 
1900,  withheld  possession  from  the  plaintiff  and  its  grantors, 
and  continue  to  so  hold  the  same,  meet  the  requirements  of 
our  statute  in  force  at  the  time  this  action  was  begun.  Para- 
graph 3139  of  the  Bevised  Statutes  of  1887,  reads  as  follows : 
''It  shall  be  sufficient  to  entitle  the  plaintiff  to  recover  to 
show  at  the  time  the  action. was  commenced,  the  defendant 
was  in  possession  of  the  premises  claimed,  and  that  the  plain- 
tiff had  a  right  to  the  possession  thereof." 

The  question  whether  the  evidence  was  sufficient  to  estab- 
lish the  ownership  of  the  lands  in  question  bj  the  appellee, 
and  the  question  whether  the  defendants  had  shown  peaceable 
and  adverse  possession  under  the  statute  of  limitations  set  up 
in  their  answer,  are  not  presented  in  the  record,  and  therefore 
cannot  be  considered  by  us. 

No  error  appearing  upon  the  face  of  the  record  presented, 
the  judgment  of  the  trial  court  is  afSrmed. 


[C^yfl  No.  809.    PUed  March  20,  1903.] 
[71  Pac  902.] 

ABTHUR  J.  EDWARDS,  Administrator  of  the  Estate  of 
Edward  P.  Hayden,  Deceased,  Plaintiff  and  Appellant, 
V.  CHARLES  F.  SIMMS  et  al.,  Defendants  and  Ap- 
I>ellees. 

1.  Appeal  and  Ebbob  —  Abstbaot  or  Bboobo — Bnx  or  Ezosptions  — 

Statxmbnt   or   Facts— Necessity   pob. — ^An   abstraet   of   record 
eannot  sapplj  the  abeenee  of  a  bin  of  ezeeptiozifl  or  statement  of 
'  facts. 

2.  Same— Samb — Iksujpficikwoy  —  Pbevents  Bbvibw — ^When. — ^Where 

the  record  does  not  contam  the  fnU  contents  of  deed  offered  in 
eyidence  and  rejected,  the  judgment  will  not  be  reversed  for 
such  rejection,  as  there  might  have  existed  valid  reasons  therefor, 
sach  as  the  form  of  its  acknowledgment  or  defects  in  its  execution 
which  made  it  incompetent. 

8.  Homesteai>— Mobtgaoe — Yaliditt — Ck)NYSYAKCB  BT  Onb  Spousb— 
Evn>ENOE— Value  Immatebial — ^No  Lien  as  to  Excess. — ^It  is  not 
error  for  the  trial  court  to   reject   evidence   offered  by  plaintiff 
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tending  to  show  the  value  of  the  homestead  was  in  excess  of  four 
thousand  dollars,  for  the  purpose  of  showing  that  a  mortgage, 
inyalid  as  against  the  homestead,  attached  to  the  excess,  as  every 
attempt  hj  either  spouse  to  convey  or  mortgage  the  homestead, 
without  the  other  joining  in  such  conveyance  or  mortgage,  is 
unavailing  to  create  any  lien  thereon,  irrespective  of  the  value 
thereof. 

4.  Bams  —  Baicx  —  Convxtanob— Aobeemxnt  to  Assumx  Mobtqagb— 
Not  Binding — Considebation. — ^An  agreement  bj  the  grantees  of  a 
homestead  to  assume  the  payment  of  a  mortgage  thereon,  as  part 
payment  of  the  purchase  price,  is  without  consideration,  where 
the  court  found  the  mortgage  to  be  null  and  void;  the  conveyance 
also  being  presumptively  inefficient  to  eonv^  any  interest  to  the 
purchaser. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Edward  Kent,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Joseph  H.  Kibb^,  for  Appellant. 

Baker  &  Bennett,  for  Appellee. 

The  wife  cannot  sell  or  convey  her  interest  in  the  home- 
stead to  the  husband.  Wehh  v.  Bice,  31  Tex.  689,  98  Am. 
Dec.  556 ;  Kitterlin  v.  Milwaukee  etc.  Ins.  Co.,  134  111.  647,  25 
N.  E.  772,  10  L.  R.  A.  220;  Ar^ersan  v.  Smith,  159  111.  93, 
42  N.  E.  306;  Flege  v.  Oarvey,  47  Cal.  372;  Freirmuth  v. 
Steigleman,  130  Cal.  392,  80  Am.  St.  Eep.  138,  62  Pae.  615. 

The  deed  in  question  is  not  acknowledged  in  the  manner 
required  by  the  statute  then  and  now  in  force  regarding  ac-' 
knowledgments  by  married  women  of  instruments  conveying 
the  homestead,  in  this,  that  the  certificate  of  acknowledgment 
does  not  show  that  she  was  examined  separate  and  apart 
from  her  husband.    Rev.  Stats.  1887,  pars.  226,  2581. 

This  defect  in  the  acknowledgment  is  fatal  to  the  effect 
of  the  instrument  as  a  conveyance  of  the  homestead.  Pease 
V.  Barbiers,  10  Cal.  437;  Lam^ders  v.  Bolton,  26  Cal.  393; 
Ewald  V.  Corbett,  32  Cal.  493;  Flege  v.  Oarvey,  47  Cal.  371; 
Leonis  v.  Lazzarovich,  55  Cal.  52;  Looney  v.  Adamson,  48 
Tex.  619;  Berry  v.  Donley,  26  Tex.  745;  Rice  v.  Peacock,  37 
Tex.  392;  Sibley  v.  Johnson,  1  Mich.  380. 
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Separate  conveyances  by  husband  and  wife  of  the  home- 
stead are  void.  Hart  v.  Church,  126  Cal.  471,  77  Am.  St. 
Eep.  195,  58  Pac.  910;  Plege  v.  Garvey,  47  Cal.  371. 

SLOAN,  J. — ^Arthur  J.  Edwards,  as  administrator  of  the 
estate  of  Edward  P.  Hayden,  deceased,  brought  suit  against 
Charles  F.  Simms  and  George  T.  Brosius,  as  executors  of 
the  last  will  and  testament  of  James  T.  Sinmis,  deceased, 
Hanna  T.  Simms,  the  Simms  Improvement  Company,  and 
others,  to  foreclose  a  mortgage  given  by  James  T.  Simms  in 
his  lifetime  to  secure  a  note  for  three  thousand  dollars  on 
property  described  as  lots  1,  7,  9,  11,  13,  15,  17,  18,  19,  20, 
and  21  in  block  numbered  1  in  Simms'  Addition  to  the  city 
of  Phoenix.  The  court  below  found  the  mortgage  to  be  null 
and  void,  and  entered  a  personal  judgment  against  the  ex- 
ecutors of  the  estate  of  James  T.  Simms,  deceased,  for  the 
amount  of  the  note,  with  interest  thereon.  Edwards,  as  the 
administrator  of  the  estate  of  Hayden,  deceased,  has  ap- 
pealed from  this  judgment. 

The  answer  of  the  defendant  Hanna  T.  Sinmis  averred 
that  James  T.  Simms  died  on  or  about  September  20,  1898, 
and  that  she  was  his  surviving  wife;  that  the  premises  mort- 
gaged were  acquired  during  the  marriage  between  said  James 
T.  Sinmis  and  herself;  that  on  the  first  day  of  November, 
1887,  and  again  on  the  twelfth  day  of  October,  1888,  the  said 
James  T.  Simms  filed  declarations  of  homestead,  covering  the 
premises  mortgaged;  that  subsequently,  on  the  thirtieth  day 
of  December,  1893,  she,  as  the  wife  of  the  said  James  T. 
Simms,  made  her  declaration  of  homestead  on  the  same  prem- 
ises, and  the  same  had  never  been  released,  relinquished,  sold, 
granted,  conveyed,  or  abandoned  by  the  said  James  T.  Simms 
or  by  herself.  The  trial  court  found  the  mortgage  to  be  nuU 
and  void  for  the  reason  that  at  the  time  the  same  was  given  the 
premises  were  the  community  property  of  James  T.  Simms  and 
Hanna  T.  Simms,  his  wife,  and  covered  by  the  declaration  of 
homestead  made  by  the  latter. 

From  that  part  of  the  judgment  declaring  said  mortgage 
null  and  void,  Edwards,  as  the  administrator  of  the  estate 
of  Hayden,  deceased,  brings  this  appeal.  The  appellant  com- 
plains of  the  court's  ruling  in  sustaining  defendants'  objec- 
tion to  the  introduction  of  a  certain  deed  purporting  to  be  a 
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release  executed  by  Hanna  T.  Simms  to  her  husband,  James 
T.  Simms,  prior  to  the  execution  of  the  mortgage  and  her 
declaration  of  homestead,  **of  all  her  right,  title,  and  interest 
or  estate,  either  real,  contingent  or  expectant,  and  of  every 
nature  and  description  whatsoever,  in  and  to  the  property 
which  her  husband,  James  T.  Simms,  owned  or  possessed,  or 
which  he  may  hereafter  acquire  during  his  lifetime,"  etc. 
The  bill  of  exceptions  in  this  case  does  not  contain  a  copy  of 
this  deed,  nor  does  it  set  forth  its  contents,  nor  does  it  any- 
where appear  in  the  record.  In  the  abstract  filed,  the  appel- 
lant recites  the  granting  clause  of  the  deed  substantially  as 
above  given,  but  the  full  contents  of  the  deed  nowhere  ap- 
pear. But  aside  from  this,  an  abstract  cannot  supply  the 
absence  of  a  bill  of  exceptions  or  statement  of  facts.  The 
omission  to  bring  up  the  evidence  in  the  record  makes  it  im- 
possible for  this  court  to  reverse  the  cause  for  the  reason 
stated.  There  might  have  existed  valid  reasons  for  the  re- 
jection of  the  deed  in  evidence,  such  as  the  form  of  its  ac- 
knowledgment, or  defects  in  its  execution  which  made  it  in- 
competent as  evidence,  aside  from  its  legal  effect  as  a  release 
of  the  homestead. 

The  appellant  has  assigned  as  error  the  refusal  of  the  trial 
court  to  permit  appellant  to  introduce  evidence  showing  the 
value  of  the  mortgaged  property  to  be  in  excess  of  four  thou- 
sand dollars,  so  as  to  show  that  the  mortgage,  even  assuming 
it  to  be  invalid  as  against  the  homestead  right  of  Hanna  T. 
Simms,  yet  attached  to  such  excess.  In  the  case  of  QtLocken^ 
biish  V.  Seed,  102  Cal.  493,  37  Pac.  755,  the  supreme  court 
of  California  had  the  same  question  before  it.  That  court 
held  that  the  homestead  consisted  of  the  land  or  premises  de- 
scribed, and  every  attempt  to  convey  or  mortgage  it  by  either 
spouse,  without  the  other  joining  in  such  conveyance  or  mort- 
gage, is  unavailing  to  create  any  Hen  thereon,  and  that,  too, 
notwithstanding  the  value  of  the  homestead  might  be  in  excess 
of  the  value  allowed  to  the  family  as  a  homestead.  The 
Homestead  Act  of  California  was  the  basis  for  the  Homestead 
Act  in  force  in  the  territory  at  the  time  Hanna  T.  Simms 
made  her  declaration.  The  Arizona  act,  following  the  Cali- 
fornia statute,  provided  that  a  married  man  should  not  sell 
or  lease  the  homestead,  or  create  any  lien  thereon,  without 
being  joined  by  his  wife.     Other  provisions  of  the  act  per- 
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mitted  the  plaintiff  in  execution,  who  might  be  dissatisfied 
with  the  value  of  the  land  claimed  as  a  homestead,  to  have 
its  value  determined  by  appraisers  provided  for  in  the  act, 
and  any  excess  in  its  value  above  four  thousand  dollars  ap- 
plied in  satisfaction  of  his  execution.  To  hold  that  a  married 
man  might,  without  being  joined  by  his  wife,  mortgage  a 
homestead  so  as  to  make  the  mortgage  good  and  enforceable 
against  any  excess  in  its  value  above  four  thousand  dollars, 
as  very  properly  held  by  the  California  supreme  court,  would 
be  to  permit  him  to  create  a  lien  upon  such  homestead,  and 
to  permit  a  thing  forbidden  by  the  statute.  The  trial  court 
did  not  err  in  rejecting  the  evidence  offered  by  plaintiff  tend- 
ing to  show  the  value  of  the  homestead. 

The  appellant  further  complains  that  the  court  should  have 
entered  judgment  against  certain  of  the  defendants  who  were 
shown  to  have  purchased  certain  of  the  lots  covered  by  the 
mortgage,  and  by  the  declaration  of  homestead  subsequent  to 
the  same,  for  the  reason  that  it  was  shown  that,  as  a  part 
consideration  for  such  purchases,  they  agreed  to  pay  the 
mortgage  debt.  As  the  court  found  the  mortgage  to  be  null 
and  void,  it  necessarily  found  that  the  consideration  for  such 
agreement  had  failed.  For  these  conveyances,  as  well  as  the 
mortgage,  were  inefficient  to  convey  away  any  of  the  rights 
of  Hanna  T.  Simms,  and  presumptively  inefficient  to  convey 
any  interest  to  the  purchasers.  It  would  be  illogical  for  the 
court  to  hold  that  the  mortgage  was  void,  and  yet  seek  to  bind 
these  purchasers  of  the  mortgaged  premises  for  the  payment 
of  the  same. 

The  judgment  of  the  trial  court  is  affirmed. 

.    Davis,  J.,  and  Doan,  J.,  concur. 
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[Civil  No.  814.    Filed  Mareh  20,  1903.] 
[71  Pae.  915.] 

MABIA  DEL  CABMEN  PESQUEIBA  et  al.,  Defendants 
and  AppeUants,  v.  MINEBVA  D.  KEIiLOGG,  Plaintiff 
and  Appellee. 

1.    PaBTITION  —  CkXTBNAKT  —  IlCFBOVXMXMTS — OOMPZKSATION— DlSTBIBU- 
TION — QZKEKAL    BULB — ^ImPBOYBMXKTS    MADB    BT    ThDU)    PeBSON.— 

Where,  in  an  action  for  partition,  the  evidenoe  diacloses  that  the 
stepfather  of  defendants,  minors*  made  valoable  improvements  on 
the  property,  but  it  was  not  shown  that  defendants  made  any 
improvements  thereon,  or  that  they  paid  for  or  were  obligated  to 
pay  for  the  same,  the  mle  that,  on  partition,  improvements  made 
in  good  faith  by  one  cotenant,  unless  such  improvements  were 
essential  to  the  preservation  of  the  property,  should  be  taken  into 
account  by  the  court,  and  either  a  suitable  compensation  be  made 
therefor  to  such  cotenant,  or,  if  it  can  be  done  without  prejudice 
to  the  interest  of  the  other  parties,  such  improvements  should  be 
assigned  to  the  cotenant  making  them,  does  not  apply. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Edward  Kent,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Street  &  Alexander,  for  Appellants. 

The  rule  is,  in  suits  for  partition  of  lands,  where  improve- 
ments have  been  made  by  one  tenant  in  common,  that  the 
court  should  direct  in  making  partition  that  the  i>ortion  im- 
proved be  assigned  to  the  one  making  the  improvements,  and 
this  without  taking  into  consideration  the  value  of  such  im- 
provements. Dean  v.  O'Meara,  47  HI.  120;  Uariindale  v. 
AUxmder,  26  Ind.  104,  89  Am.  Dec.  458;  Ford  v.  Knapp, 
102  N.  T.  135,  55  Am.  Rep.  782,  6  N.  E.  283;  Johnstm  v. 
Peloi,  24  S.  C.  255,  58  Am.  Rep.  253;  EaU  v.  Piddock,  21 
N.  J.  Eq.  311;  Oshom  v.  Osbom,  62  Tex.  495;  Ward  v.  Ward, 
15  Ky.  Law  Rep.  706,  25  S.  W.  112;  Boley  v.  Skinner,  38  Pla. 
391,  20  South.  1017;  Leake  v.  Hays,  13  Wash.  213,  52  Am.  St. 
Rep.  34,  43  Pac.  48;  Pipkin  v.  Pipkin,  120  N.  G.  161,  26  S.  E. 
697. 

Millay  &  Christy,  and  Walter  Bennett,  for  Appellee. 
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SLOAN,  J. — The  record  in  this  case  discloses  the  following 
facts:  Ui>on  Febroary  4,  1887,  one  Miguel  Pesqueira  died  in 
the  city  of  Phceniz.  He  left  a  widow,  Carmen  Pesqueira,  and 
five  children,  named  Eladio  Pesqueira,  Miguel  Pesqueira, 
Maria  del  Carmen  Pesqueira,  Maria  de  los  Angeles  Pesqueira, 
Maria  de  la  Cruz  Navarro,  and  Ignacio  Pesqueira.  All  of 
said  children  were,  at  the  time  of  the  death  of  the  father, 
minors,  with  the  exception  of  Eladio,  who  had  then  reached 
his  majority.  At  the  time  of  his  death,  Miguel  Pesqueira 
was  the  owner  of  property  situated  in  the  city  of  Phoenix, 
and  described  as  follows:  Lots  numbered  2,  4,  6,  8,  and  10 
in  block  1,  and  37^  feet  off  from  the  south  end  of  lots 
numbered  9  and  11  in  block  5,  of  said  city.  This  property, 
having  been  acquired  subsequent  to  the  marriage  of  Miguel 
Pesqueira  and  Carmen  Pesqueira,  upon  his  death,  under  the 
statutes,  one  half  of  the  same  went  to  the  surviving  wife,  and 
one  half  passed  to  his  said  children.  On  the  fifteenth  day 
of  March,  1887,  Eladio  Pesqueira,  in  writing,  renounced  all 
his  right  to  participate  as  an  heir  of  said  Miguel  Pesqueira 
in  and  to  the  said  property.  During  the  same  year  Ignacio 
Pesqueira,  one  of  the  said  minor  children,  died,  whereupon, 
by  operation  of  the  statute,  one  half  of  his  interest  as  an 
heir  passed  to  his  mother.  Carmen  Pesqueira,  and  one  half 
to  his  surviving  brothers  and  sisters.  During  the  year  1890 
the  widow,  Carmen  Pesqueira,  and  her  son  Eladio  Pesqueira, 
gave  a  mortgage  upon  their  interests  to  said  property  to  one 
Backus,  which  mortgage  was  afterwards  foreclosed,  and  a 
sale  of  the  interests  mortgaged  had  thereunder  in  1894,  at 
which  sale  Backus  became  the  purchaser,  and  in  due  season 
received  a  sheriff's  deed  to  the  same.  In  1898  Backus  con- 
veyed to  the  appellee,  Minerva  D.  Kellogg,  the  interests  in 
said  property  obtained  by  him  through  said  foreclosure  pro- 
ceedings and  the  sheriff's  deed.  Subsequent  to  the  execution 
of  the  said  mortgage  the  widow.  Carmen  Pesqueira,  married 
one  Paola  Perazzo.  This  action  was  brought  by  appellee, 
Minerva  D.  Kellogg,  against  Carmen  Perazzo  and  her  hus- 
band, Paola  Perazzo,  and  the  surviving  heirs  of  Miguel  Pes- 
queira, to  obtain  a  partition  of  the  property  before  described. 
In  her  complaint  the  appellee  set  up  that  she  was  the  owner 
of  an  undivided  nineteen  thirtieths  of  said  property;  that 
the  value  of  the  property  was  the  sum  of  three  thousand  five 
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hundred  dollars;  that  the  defendants  had  had  the  exclusive 
possession  of  said  premises,  had  rented  the  same,  and  collected 
the  rents  therefor  without  accounting  to  her,  had  neglected 
to  properly  care  for  the  property,  had  allowed  the  same  to 
depreciate  in  value,  had  neglected  to  pay  the  taxes  thereon, 
and  had  permitted  the  same  to  be  sold  at  delinquent  tax-sales, 
thereby  compelling  her  to  redeem  the  same  from  said  sales; 
and  that  she  had  expended,  on  account  of  said  taxes,  the  sum 
of  four  hundred  dollars.  The  defendants  Maria  del  Carmen 
Pesqueira,  Maria  de  los  Angeles  Pesqueira,  Miguel  Pesqueira, 
and  Maria  de  la  Cruz  Navarro  filed  a  separate  answer  to  the 
complaint,  in  which  answer,  among  other  things,  they  denied 
the  extent  of  the  interest  claimed  by  the  plaintiff,  and  set  up 
that  they  were  the  owners  of  an  undivided  one  half  thereof. 
They  further  set  up  the  relinquishment  by  their  brother 
Eladio  Pesqueira  to  them  of  his  interest  as  an  heir.  They 
further  allege  that  they  had  since  the  year  1894  paid  the 
sum  of  $266.77  in  the  way  of  territorial  and  county  taxes,  and 
the  sum  of  $137.09  in  the  way  of  city  taxes,  on  said  property. 
They  further  set  up  that  subsequent  to  the  year  1894  they 
made  improvements  and  betterments  on  the  premises  for 
which  they  had  paid  the  sum  of  nine  hundred  dollars,  no 
part  of  which,  they  allege,  the  plaintiff  had  ever  paid  to  these 
defendants.  Paola  Perazzo  appeared  and  filed  a  cross-com- 
plaint, in  which  he  asserted  the  ownership  and  right  of  pos- 
session to  and  for  the  premises  sought  to  be  partitioned,  and 
prayed  that  his  title  be  quieted  as  against  the  claim  of  the 
plaintiff  in  the  action  and  his  co-defendants.  His  claim  of 
ownership  was  based  upon  a  tax-deed  executed  by  the  treas- 
urer and  ex  officio  tax-collector  of  Maricopa  County  for  delin- 
quent taxes  due  for  the  year  1899.  Upon  the  trial  Maria  de 
la  Cruz  Navarro  testified,  among  other  things,  that  the  step- 
father, Paola  Perazzo,  had  made  certain  improvements,  in 
the  way  of  buildings  and  repairs,  on  part  of  the  premises 
sought  to  be  partitioned,  and  expended  something  over  six 
hundred  dollars  in  rebuilding  a  house,  and  two  hundred  dol- 
lars in  the  way  of  repairs;  that  this  expenditure  was  made 
by  Perazzo  for  the  benefit  of  the  heirs,  but  before  any  of  the 
defendants,  with  the  exception  of  Eladio  Pesqueira,  had  be- 
come of  age.  She  stated  that  she  thought  the  house  was  built 
by  Perazzo  "something  like  eleven  years  ago."    She  further 
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stated  that  Perazzo,  her  stepfather,  had  said  at  the  time  he 
bnilt  the  house  that  he  would  charge  it  to  the  heirs,  and  that 
after  they  became  of  age  they  could  pay  him  for  it  No  other 
testimony  was  put  in  with  reference  to  the  improvements 
made  by  any  of  the  defendants  on  the  property. 

The  trial  court  found,  among  other  things,  that  the  appellee 
was  the  owner  in  fee  simple  of  an  undivided  716/1200  part 
of  the  property  sought  to  be  partitioned,  and  that  each  of  the 
defendants  Maria  de  la  Carmen  Pesqueira,  Maria  de  los 
Angeles  Pesqueira,  Miguel  Pesqueira,  and  Maria  de  la  Cruz 
Navarro  was  the  owner  of  an  undivided  121/1200  part  of  the 
said  premises,  and  that  the  defendants  Carmen  A.  Perazzo 
and  Eladio  Pesqueira  had  no  right,  title,  or  interest  in  the 
same.  A  decree  was  entered  in  accordance  with  the  findings, 
and  an  order  was  made  by  the  court  that  the  premises  be 
divided  and  partitioned  between  the  appellee  and  the  defend- 
ants above  named  in  the  proportion  as  found  by  the  court  to 
which  each  was  entitled,  and  a  commission  was  appointed 
to  make  such  division  and  partition,  and  to  report  the  same 
to  the  court.  The  commissioners  appointed  in  accordance 
with  such  order  allotted  to  the  appellee  37^  feet  on  the  south 
end  of  lots  9  and  11  in  block  5,  and  lots  2,  4,  6,  and  a  strip 
eighteen  feet  wide  off  the  east  side  of  lot  8,  in  block  1.  Upon 
the  written  request  of  the  defendants  interested  that  their 
respective  portions  be  allotted  to  them  without  division,  the 
commissioners  allotted  to  the  defendants,  as  their  portion, 
lot  10  and  the  west  thirty-two  feet  or  a  strip  thirty-two 
feet  wide  on  the  west  side  of  lot  8  in  said  block  1.  Upon 
the  coming  in  of  this  report  of  the  commissioners,  the  defend- 
ants entitled  to  share  in  said  partition  filed  objections  to  said 
report  upon  the  ground  that  the  commissioners,  in  making 
such  division,  had  not  allowed  the  value  of  the  improvements 
placed  upon  them,  as  they  alleged,  in  good  faith,  and  at  their 
own  cost  and  expense.  The  trial  court  disregarded  these 
objections  and  confirmed  the  report. 

The  appellants  complain  that  the  trial  court  erred  in  re- 
fusing to  make  a  finding  of  fact  on  the  issue  raised  by  them  in 
their  answer  as  to  the  improvements  placed  upon  the  premises 
partitioned,  and  in  refusing  to  instruct  the  commissioners  in 
partition  to  allot  to  them  that  portion  of  the  premises  upon 
which  such  improvements  were  made,  without  charging  them 
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for  the  value  thereof^  and  in  refusing  them  the  privilege  of 
submitting  evidence  on  their  exceptions  to  the  said  rei>ort  of 
the  commissioners  touching  such  improvements. 

It  is  a  settled  rule  that,  on  partition,  improvements  made 
in  good  faith  by  one  cotenant,  unless  such  improvements 
were  essential  to  the  preservation  of  the  properly,  should  be 
taken  into  account  by  the  court,  and  either  a  suitable  com- 
pensation be  made  therefor  to  such  cotenant,  or,  if  it  can  be 
done  without  prejudice  to  the  interest  of  the  other  parties, 
such  improvements  should  be  assigned  to  the  cotenant  making 
them,  in  any  division  made  in  the  partition  suit.  In  the  case 
at  bar  the  defendants  did  not  show  that  they  had  made  any 
improvements  for  which  they  were  entitled  to  be  compensated 
in  either  of  the  modes  recognized  by  the  rule  referred  to.  On 
the  contrary,  it  appears  from  their  own  showing  that  the 
improvements  which  were  made  upon  the  property  were  made 
by  Paola  Perazzo,  their  stepfather;  and  there  was  no  proof 
that  they  had  paid  for  the  same,  or  were  obligated  to  pay  for 
the  same.  The  finding  requested  of  the  court  and  refused  was 
not  sustained  by  the  proof.  It  would  have  been  improper, 
therefore,  for  the  court,  in  its  order,  to  have  directed  the 
commissioners  to  have  taken  into  account  in  any  way  the  value 
of  such  improvements.  The  objections  made  to  the  report  of 
the  commissioners  were  likewise  not  well  taken,  for  the  same 
reason. 

We  find  no  error  in  the  record,  and  the  judgment  of  the  trial 
court  is  afSrmed. 

Davis,  J.,  and  Doan,  J.,  concur. 


[Criminal  No.  168.    Filed  March  20,  1903.] 
[71  Pac  911.] 

PASQUEL  MAZZOTTE,  Defendant  and  Appellant,  v.  TER- 
EITOBY  OF  ARIZONA,  Plaintiff  and  Respondent 

1.  GBiMniAL  Law — Assault  with  Deadly  Wkapon — ^EvmEMcs— Cis- 
OUMSTAHTIAL — SuiTiciENCT. — ^Defendant  went  to  the  hooee  of  De 
Grazia  and  ealled  to  De  Graaa  to  come  out.  De  Grana^i  son  eame 
to  the  door  and  asked,  ''What  do  yon  want?"  Defendant  replied, 
"Tell  joor  father  to  eome  ont  I  want  to  kill  him.''  The  hoj 
leplied  that  hia  father  was  changing  his  clothes,  whereupon  defendant 
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said,  ''Yon  come  out."  The  Bon  stepped  out,  and  then  defendant 
■aid,  "If  I  cant  get  your  father,  I  will  get  jou,"  and  imme- 
diatelj  pulled  a  pistol,  fired  at  the  hoy,  and  then  turned  and  ran. 
Defendant  stood  forty  feet  from  the  boy  when  he  fired.  No  one 
was  hit,  nor  was  any  mark  of  a  bullet  found.  Held,  that  the 
deelaration  of  the  defendant  that  he  intended  to  kill  the  boy, 
followed  by  the  aet  of  firing  the  pistol  and  his  flight,  were  dreum- 
stanees  from  which  the  jury  might  reasonably  have  inferred  that  the 
pistol  was  loaded. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Qraham. 
F.  M.  Doan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

L.  Kearney,  for  Appellant 

The  state  must  prove  the  gun  was  loaded.  State  y.  Napper, 
6  Nev.  113;  Skidmore  v.  State,  43  Tex.  93. 

When  a  deadly  weax>on  is  charged  the  evidence  must  so 
prove.  Kauns  v.  State,  3  Tex.  App.  13;  McOrew  v.  State, 
19  Tex.  App.  304;  HiUiard  v.  State,  17  Tex.  App.  210. 

The  state  must  prove  that  the  pistol  was  loaded,  capable  of 
inflicting  bodily  harm,  and  a  deadly  weapon.  Klein  v.  State 
9  Ind.  App.  365,  52  Am.  St.  Rep.  354,  36  N.  E.  763. 

In  the  case  of  People  v.  Jacobs,  29  Cal.  579,  Judge  Sawyer 
held,  ''That  a  pistol  may  be  of  such  dimensions  as  to  be  a 
deadly  weapon  without  being  charged,  and  it  may  be  so 
small  as  to  be,  without  being  charged,  a  very  insignificant 
instrument  of  assault."  Cited  in  People  v.  Congleton,  44 
Cal.  94;  People  v.  ViUarino,  66  Cal.  229,  5  Pac.  154;  State 
V.  Godfrey,  17  Or.  305,  11  Am.  St.  Rep.  830,  20  Pac.  625. 

Further  ui>on  the  question  that  the  state  must  prove  the 
lethal  character  of  the  weapon, — ^that  it  was  in  fact  a  deadly 
weapon,— see  Branch  v.  State,  35  Tex.  Cr.  304,  33  S.  W.  356; 
Ballard  v.  State  (Tex.  App.),  13  S.  W.  674;  Stephenson  v. 
State,  33  Tex.  Cr.  162,  25  S.  W.  784;  Jenkins  v.  State,  30  Tex. 
App.  379, 17  S.  W.  938. 

E.  W.  Wells,  Attorney-General,  for  Respondent 

SLOAN,  J. — ^A  single  question  is  presented  for  our  de- 
termination on  this  appeal.    It  is  urged  that  the  proof  is  in- 
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sufficient  to  sustain  the  judgment  of  conviction  of  an  assault 
with  a  deadly  weapon,  for  the  reason  that  the  evidence  did  not 
establish  the  lethal  character  of  the  weai>on  used  hj  the 
defendant. 

The  proof  establishes  that  Mazzotte^  the  defendant,  on  the 
evening  of  July  26,  1902,  went  to  the  house  of  one  Gregoria 
De  Orazia,  in  Morenci,  and,  standing  in  the  street,  called  to 
De  Grazia,  and  invited  him  to  come  out  .  Thereux>on  Frank 
De  Grazia,  a  son  of  Gregoria  De  Grazia,  came  to  the  door  and 
said,  **What  do  you  wiEuitf'*  Mazzotte  replied:  "Tell  your 
father  to  come  out.  I  want  to  kill  him.''  The  son  said  that 
his  father  was  changing  his  clothes,  whereupon  Mazzotte  said, 
'  *  You  come  out. ' '  The  son,  with  his  mother  and  little  brother, 
stepped  out  of  the  house,  and  stood  in  front  of  and  a  Uttle 
to  one  side  of  the  door.  Mazzotte  then  said,  ''If  I  can't  get 
your  father  I  will  get  you,"  and  immediately  thereafter  puUed 
out  a  pistol,  fired  at  the  boy,  and  then  turned  and  ran  away. 
The  place  where  Mazzotte  stood  when  he  fired  was  about 
forty  feet  from  the  place  where  De  Grazia  stood.  No  one  was 
hit,  nor  was  any  mark  of  a  bullet  found.  The  appellant  tes- 
tified that  he  was  drunk  upon  the  day  in  question,  and  had 
no  recollection  of  what  he  did  or  what  took  place  at  the  time. 
There  was  no  other  evidence  tending  to  prove  the  deadly 
character  of  the  weapon  used  by  the  defendant.  ''A  deadly 
weapon  is  one  which,  from  the  use  made  of  it  at  the  time,  is 
likely  to  produce  death  or  great  bodily  injury.  In  a  case 
of  doubt,  the  manner  in  which  the  weapon  is  used  may  be 
taken  into  the  account  in  determining  whether  or  not  it  was 
deadly."  Bishop  on  Statutory  Crimes,  sec.  320.  In  the  pres- 
ent case  the  declaration  of  the  defendant  at  the  time  that 
he  intended  to  kill  De  Grazia,  followed  by  his  act  of  firing 
the  pistol  in  the  direction  of  the  latter,  and  his  flight,  were 
circumstances  from  which  the  jury  might  reasonably  have 
inferred  that  the  pistol  used  was  loaded.  It  is  a  matter 
within  the  common  knowledge  of  men  that  almost  any  kind 
of  a  pistol,  if  loaded  and  fired  at  a  person  within  a  distance 
of  forty  feet,  is  capable  of  inflicting  a  serious  wound.  We 
think  the  evidence  was  sufficient  to  justify  the  verdict  of  oon- 
vietion  and  to  sustain  the  judgment 

The  judgment  is  affirmed. 

Kent,  C.  J.,  and  Davis,  J.,  concur. 
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[Criminal  No.  166.  Filed  March  20,  1903.] 
[71  Pac.  932.] 

WALTER  TRIMBLE,  Defendant  and  Appellant,  v.  TER- 
RITORY OF  ARIZONA,  Plaintiff  and  Respondent. 

1.  Ceiminal  Law  —  Rapb  —  Evidence  —  Testimony  op  Peosecuteix — 

Sufficient  to  Convict — Cubby  v.  Tebbitoby,  4  Abiz.  371,  42  Pao. 
953,  Followed. — ^Bape  is  not  one  of  the  offenses  which  requires 
corroborative  evidence,  and  a  conviction  thereof  maj  be  had  upon  the 
testimony  of  the  victim  alone. 

2.  Same  —  Same  —  Same  —  Complaint  —  Cobbobobation^ — In  a  prose- 

cution for  rape,  it  is  always  competent  for  the  prosecution  to  show 
as  a  part  of  its  case  that  complaint  was  made  recently  after  the 
commission  of  the  outrage,  and  this  fact  is  treated  as  a  circum- 
stance corroborative  of  the  complainant's  testimony. 

8.  Same — S^me — Same — Same — ^Lapss  op  Time  Between  Act  and 
Complaint — Appects  Weight  but  not  Admissibility — Subbound- 
ING  Cibcumstances — MusT  Be  Considebed. — ^Lapse  of  time  be- 
tween the  commission  of  the  crime  of  rape  and  complaint  by  the 
prosecutrix  affects  the  weight  but  not  the  admissibility  of  evidence 
of  complaint  having  been  made;  and  in  considering  what  weight 
should  be  given  to  such  testimony,  regard  should  be  taken  of  the 
surrounding  circumstances,  such  as  intimidation  by  threats,  or  lack 
of  opportunity. 

4.  Same — Same— Chabge   to   Juby. — In   a    prosecution    for   rape   the 

court  charged  that  the  prosecution  relied  upon  the  testimony  of 
the  prosecutrix  alone;  that  the  uncorroborated  testimony  of  the 
prosecutrix,  unsustained  by  other  evidence,  or  by  facts  and  cir- 
cumstances corroborating  it,  should  be  viewed  with  great  caution; 
that  in  considering  her  testimony  the  jury  may  take  into  consid- 
eration the  facts  and  circumstances  surrounding  the  place  where 
the  alleged  offense  is  charged  to  have  been  committed, — all  the 
facts  and  circumstances  at  the  time  and  immediately  after  the 
alleged  offense  was  committed, — ^in  determining  the  weight  of  her 
testimony  and  the  reasonableness  thereof.  Held,  that  such  instruc- 
tion was  neither  unfavorable  nor  prejudicial  to  the  defendant. 

5.  Same — Same — Same — Witnesses — Cbedibility — ^Bioht  op  Juby  to 

BiSBEOABD  Testimony.— In  a  prosecution  for  rape  it  was  not  error 
for  the  court  to  charge  the  jury:  "If  you  believe  that  any  witness 
has  willfully  testified  falsely  as  to  any  material  fact  in  the  case, 
you  are  at  liberty  to  disregard  the  entire  testimony  of  such  witness, 
except  in  so  far  as  it  may  be  corroborated  by  the  other  evidence  in 
the  case." 

VIII  Ariz.— 18 
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0.  Appeal  and  Ebbos — Criminal  Law — ^Rape — Conflict  in  Evidence — 
Verdict— Will  not  Be  Disturbed — Territory  v.  Miramontez,  4 
Ariz.  179,  36  Pac.  35;  Anderson  v.  Territory,  6  Ariz.  185,  56 
Pac.  717;  Dickson  v.  Territory,  6  Ariz.  199,  56  Pac.  971,  Fol- 
lowed.— Where  there  is  a  substantial  conflict  in  the  evidence  be- 
tween the  prosecutrix  and  the  defendant  and  his  accomplice  in  a 
prosecution  for  rape,  and  no  attack  was  made  upon  the  credibility 
of  prosecutrix  aside  from  those  contradictions,  and  no  motive 
for  perjury  shown,  the  verdict  will  not  be  disturbed  on  appeal. 

7.  Criional  Law— Rape— Jurob—Pbxjttdigx. — ^Where,  after  the  trial 
and  conviction  of  defendant  for  rape,  one  of  the  jurors  stated  in  a 
street  conversation  that  ''he  liked  to  sit  on  such  cases  as  a  jury- 
man, and  that  he  Hked  to  send  such  fellows  as  that  over  the  road," 
and  the  said  juror  on  his  examination  on  his  voir  dire  had  sworn 
that  he  knew  nothing  whatever  of  the  case,  and  was  absolutely 
without  bias  or  prejudice  in  the  matter,  there  is  nothing  to  warrant 
the  conclusion  that  the  verdict  was  influenced  by  bias  or  prejudice. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Graham. 
F.  M.  Doan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

W.  C.  McFarland,  for  Appellant 

The  court  erred  in  that  part  of  its  charge  in  which  he  told 
the  jury  that  complaints  by  prosecutrix  after  she  got  away 
from  and  out  of  control  of  defendant  were  to  be  taken  into 
consideration  as  corroboration  of  prosecutrix.  State  v.  An- 
derson, 6  Idaho,  706,  59  Pac.  180;  People  v.  Lambert,  120  CaL 
170,  52  Pac.  309. 

There  was  no  evidence  introduced  in  the  cause  that  the 
prosecutrix  made  complaint  at  or  immediately  after  the  date 
of  the  alleged  offense.  According  to  her  own  testimony,  it 
was  about  a  year  afterward.  According  to  the  testimony 
of  another  witness,  it  was  not  until  about  seven  months  after 
that  complaint  was  made,  though  the  evidence  in  the  cause 
shows  that  the  prosecutrix  knew  that  one  Benevedas  was  at 
the  time  of  the  alleged  offense  occupying  an  adjoining  room; 
that  she  saw  Benevedas  a  few  minutes  after  the  time  she 
testifies  the  offense  was  committed ;  that  she  saw  the  constable 
in  the  room  a  very  short  time  after  she  testifies  the  assault 
was  made;  that  she  attended  the  public  schools  at  Clifton 
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for  about  two  weeks  after  the  date  of  the  alleged  ofEense,  and 
rode  in  a  wagon  from  Clifton  to  Coronado,  spent  the  evening 
at  Coronado  with  a  gang  of  bridge  carpenters,  stopped  in 
Duncan  for  an  hour  or  more,  where  appellant  bought  supplies, 
and  a  month  with  her  father  at  El  Paso,  and  some  two  weeks 
at  Duncan  after  their  return,  appellant  being  absent  during 
this  time  looking  for  work.  With  all  these  opportunities  to 
make  complaint,  a  large  part  of  the  time  out  of  the  control 
and  influence  of  appellant  and  his  wife,  it  never  occurred 
to  her  to  complain  of  this  outrage  until  the  evening  of 
July  19th,  nearly  seven  months  after  the  date  the  offense  is 
alleged  to  have  been  committed.  These  facts  and  circum- 
stances conclusively  show  that  prosecutrix  was  frequently  out 
of  the  influence  and  control  of  appellant  and  his  wife,  and 
had  abundant  opportunity  to  complain  to  people  who  would 
have  offered  her  complete  protection,  during  the  seven  months 
that  intervened  between  the  date  of  the  alleged  offense  and 
the  time  she  made  complaint  to  Mrs.  Phillips  in  Duncan. 
That  she  failed  to  avail  herself  of  any  of  these  opportunities 
conclusively  shows  that  it  was  not  fear  of  the  defendant  and 
his  wife  or  want  of  opportunity  that  caused  her  to  delay  for 
this  great  length  of  time  in  making  complaint  of  the  offense 
charged.  People  v.  Benson,  6  Cal.  221,  65  Am.  Dec.  506; 
People  V.  namilion,  46  Cal.  540;  People  v.  Brown,  47  Cal. 
447;  People  v.  Ardaga,  51  Cal.  371;  People  v.  Hulse,  3  Hill, 
309;  Matthews  v.  State,  19  Neb.  330,  27  N.  W.  234;  Curby  v. 
Territory,  4  Ariz.  371,  42  Pac.  953 ;  Tway  v.  State,  7  Wyo. 
74,  50  Pac.  188;  State  v.  Baker,  6  Idaho,  496,  56  Pac.  8L 

E.  W.  Wells,  Attorney-General,  for  Bespondeni 

The  jury  may  convict  of  the  crime  of  rape  on  the  un- 
corroborated testimony  of  prosecutrix.  Curby  v.  Territory, 
4  Ariz.  871,  42  Pac.  953;  People  v.  Wessel,  98  Cal.  352,  33 
Pac.  216;  Tway  v.  State,  7  Wyo.  74,  50  Pac.  188;  State  v. 
Anderson,  6  Idaho,  706,  59  Pac.  180. 

In  considering  the  charge  of  the  court  to  the  jury,  the  whole 
charge  taken  together  should  be  considered,  rather  than 
isolated  sentences.  United  States  v.  Ten/ney,  2  Ariz.  29,  127, 
8  Pac.  295,  11  Pac,  472;  People  v.  Clark,  84  CaL  573,  24  Pac. 
313. 
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Complaint  made  by  the  prosecutrix  after  commission  of 
the  crime  and  particular  marks  of  violence  and  other  indica- 
tions, and  the  facts  of  the  oflfense,  are  competent  evidence  con- 
firmatory of  her  testimony.  2  Bishop  on  Criminal  Procedure, 
par.  963. 

And  the  substance  of  what  she  said,  or  the  declarations 
made  by  her  after  the  commission  of  the  oflfense,  may  be  given 
in  evidence  to  corroborate  her  testimony.  The  remoteness 
of  such  statement  and  cause  therefor  are  circumstances  for 
the  jury  to  consider  in  weighing  the  testimony  of  prosecutrix. 
McComb  v.  State,  8  Ohio  St.  643;  Johnson  v.  State,  17  Ohio, 
593;  Loughlin  v.  State,  18  Ohio,  99,  51  Am.  Dec.  444; 
State  V.  DeWolf,  8  Conn.  93,  20  Am.  Dec.  90;  Pleasant  v. 
State,  15  Ark.  624. 

DAVIS,  J.— The  appellant,  Walter  Trimble,  was  tried  at 
the  October  term,  1902,  of  the  district  court  of  Graham 
County,  upon  an  indictment  charging  him  with  the  crime  of 
rape.  He  was  convicted  and  sentenced  to  imprisonment  for 
life  in  the  territorial  prison.  He  appeals  from  the  judg- 
ment of  conviction  and  from  the  order  denying  his  motion 
for  a  new  trial. 

Three  of  the  trial  court's  instructions  are  objected  to  by  the 
appellant  as  containing  reversible  error,  the  first  complained 
of  being  as  follows:  **If  you  find  from  the  evidence  that  the 
prosecuting  witness  was  intimidated  by  threats  of  the  defend- 
ant and  his  wife  from  making  complaint  while  she  was  under 
their  control,  and  made  complaint  of  the  alleged  outrage  at 
her  first  opportunity  after  getting  away  from  or  out  of 
the  control  of  the  defendant  and  his  wife,  you  may  consider 
that  fact  as  a  circumstance  tending  to  corroborate  the  testi- 
mony of  the  witness."  It  is  claimed  that  by  this  instruction 
the  court  misstated  the  eflfect  of  evidence  of  the  character 
referred  to,  and  virtually  said  to  the  jury  that  the  prosecutrix 
might  be  corroborated  by  her  own  statements,  while  the  only 
legal  purpose  which  such  evidence  could  really  serve  would 
be  to  explain  her  failure  to  make  an  immediate  complaint, 
and  rebut  any  unfavorable  inference  which  might  otherwise 
be  drawn  from  her  silence.  Even  were  counsel  for  appellant 
correct  in  his  criticism,  it  is  diflftcult  to  see  the  importance  of 
the  distinction  drawn,  since  rape  is  not  one  of  the  oflfenses 
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which  requires  corroborative  evidence,  and  a  conviction  thereof 
may  be  had  upon  the  testimony  of  the  victim  alone.  Curby 
V.  Territory,  4  Ariz.  371,  42  Pac.  953.  But  complaint  of  the 
outrage  by  the  prosecutrix  at  the  earliest  opportunity  has 
frequently  been  denominated  by  the  courts  as  a  circumstance 
corroborative  of  her  testimony.  Pefferling  v.  State,  40  Tex. 
486;  State  v.  Niles,  47  Vt.  82;  Baccio  v.  People,  41  N.  Y. 
265;  Thompson  v.  State,  38  Ind.  39;  Laughlin  v.  State,  18 
Ohio,  99,  51  Am.  Dec.  444;  State  v.  Mulkem,  85  Me.  106,  26 
Atl.  1017;  State  v,  Sargent,  32  Or.  110,  49  Pac.  889;  State  v. 
Imlay,  22  Utah,  156,  61  Pac.  557.  The  natural  instinct  of 
a  female  thus  outraged  and  injured  prompts  her  to  disclose 
the  occurrence  at  the  earliest  opportunity  to  some  relative  or 
friend  who  has  interest  in  her  welfare ;  and  the  absence  of  such 
a  disclosure  tends  to  discredit  her  as  a  witness,  and  may  raise 
an  inference  against  the  truth  of  the  charge.  To  avoid  such 
discredit  and  inference,  it  is  always  competent  for  the  prose- 
cution to  show,  as  a  part  of  its  case,  that  complaint  was  made 
recently  after  the  commission  of  the  outrage,  and  this  fact 
is  treated  as  a  circumstance  corroborative  of  the  complain- 
ant's testimony.  State  v.  Ntel,  21  Utah,  151,  60  Pac.  510. 
But  mere  lapse  of  time  between  the  perpetration  of  the  act 
and  the  complaint  is  not  the  test  of  its  admissibility.  As 
Mid  by  Church,  C.  J.,  in  a  New  York  case,  **Any  consider- 
able delay  on  the  part  of  the  prosecutrix  to  make  complaint 
of  the  outrage  is  a  circumstance  of  more  or  less  weight,  de- 
I)ending  on  surrounding  circumstances.  There  may  be  many 
reasons  why  a  failure  to  make  immediate  or  instant  outcry 
should  not  discredit  the  ¥atness.  A  want  of  suitable  op- 
I)ortunity,  or  fear,  may  sometimes  excuse  or  justify  a  delay. 
There  can  be  no  universal  law  on  the  subject."  Higgins  v. 
People,  58  N.  Y.  377.  In  connection  with  the  instruction 
above  quoted,  the  court  below  also  said  to  the  jury:  "The 
failure  to  make  a  complaint  of  an  offense  of  this  character 
within  a  reasonable  time  after  the  commission  or  alleged  com- 
mission of  such  offense  can  be  considered  by  the  jury  as  a 
circumstance  tending  to  discredit  the  testimony  of  the  prose- 
cuting witness,  unless  the  jury  believe  from  the  evidence  that 
such  witness  was  intimidated  by  threats  from  making  such 
disclosure,  or  was  so  situated  during  such  time  that  she  had 
not  an  opportunity  to  do  so.''    Considering  the  whole  in- 
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straction  given  upon  this  point,  and  its  applicability  to  the 
evidence,  we  do  not  think  the  jury  could  have  been  materially 
misled  by  the  court's  statement  of  the  law. 

The  following  instraction  was  given  by  the  court:  ''In 
this  case  the  prosecution  relies  for  a  conviction  upon  the  testi- 
mony of  Lydia  Sparks,  the  prosecuting  witness,  and  no  other 
witness  was  called  by  the  territory  to  testify  directly  to  the 
time  and  place  or  circumstances  of  the  alleged  offense;  and 
you  are  instructed,  in  cases  where  the  territory  relies  upon 
the  uncorroborated  testimony  of  the  prosecutrix,  unsustained 
by  other  evidence,  or  by  facts  and  circumstances  corroborat- 
ing it,  that  you  should  view  such  testimony  with  great  cau- 
tion, and  it  is  the  duty  of  the  court  to  warn  the  jury  of  the 
danger  of  conviction  on  such  testimony.  You  are  further 
instructed  that  in  considering  her  testimony  you  may  take 
into  consideration  the  facts  and  circumstances  surrounding 
the  place  where  the  alleged  offense  is  charged  to  have  been 
committed — all  the  facts  and  circumstances  at  the  time  and 
immediately  after  the  alleged  offense  was  committed — ^in  de- 
termining the  weight  of  her  testimony,  and  the  reasonableness 
thereof,  as  tending  to  show  to  your  minds  the  credit  to  be 
given  to  the  same."  This  instruction  is  attacked,  but  we  fail 
to  see  wherein  it  was  unfavorable  to  the  appellant,  or  how  it 
could  possibly  have  operated  to  his  prejudice. 

Again,  the  court  charged  the  jury:  *'If  you  believe  that 
any  witness  has  willfully  testified  falsely  as  to  any  material 
fact  in  the  case,  you  are  at  liberty  to  disregard  the  entire 
testimony  of  such  witness,  except  in  so  far  as  it  may  be 
corroborated  by  the  testimony  of  other  credible  witnesses,  or 
supported  by  other  evidence  in  the  case."  It  is  claimed  that 
this  instruction  was  held  to  be  erroneous  in  People  v.  Comptan, 
123  Cal.  403,  56  Pac.  45,  but  an  examination  of  that  case 
fails  to  sustain  the  assertion.  The  instruction  there  given  to 
the  jury  was  *'that  you  are  not  at  liberty  to  disregard  the 
testimony  of  a  witness,  where  you  may  believe  from  the  evi- 
dence that  such  witness  is  corroborated  by  other  competent 
evidence  and  the  circumstances  in  proof  in  the  case";  and 
this  was  condemned  as  trespassing  upon  the  domain  of  the 
jury,  who,  under  the  law,  were  the  sole  judges  of  the  credi- 
bility of  the  witnesses  and  of  the  weight  to  be  accorded  to 
their  testimony.     Substantially  the  same  form  of  instruction 


March,  1903.]  Thimbu  t;.  Txrbitobt.  279 

«8  is  here  complamed  of  has  been  approved  in  manj  cases. 
Hoge  ▼.  PeapU,  117  lU.  45,  6  N.  E.  796;  P%erc4  ▼.  8iaU,  53 
Oa.  365;  State  v.  KeUerman,  13  Kan.  133;  Mead  ▼.  McCfraw, 
19  Ohio  St.  55;  Jones  v.  People,  2  Colo.  351;  Sender  v.  Carr, 
15  N.  H.  351;  State  v.  Freiderich,  4  Wash.  204,  29  Pac.  1055, 
30  Pac.  328,  31  Pac.  332;  Cameron  ▼.  Wentworth,  23  Mont 
70,  57  Pac  648;  Faulkner  ▼.  Territory,  6  N.  M.  464,  30  Pac 
905. 

The  next  assignment  of  error  is  that  the  evidence  was  in- 
sufficient to  support  the  verdict.  The  victim  of  the  defend- 
ant's alleged  crime  was  his  stepdaughter,  a  child  aged  eleven 
years.  Her  testimony  concerning  the  use  of  force,  the  con- 
summation of  the  act,  and  the  circumstances  attending  the 
offense,  was  clear  and  positive.  The  fact  of  her  subsequent 
complaint  of  the  outrage,  together  with  additional  cor- 
roborating circumstances,  were  testified  to  by  other  witnesse9. 
If  the  jury  believed  the  testimony  of  the  prosecutrix,  there 
was  ample  proof  to  sustain  every  allegation  of  the  indict- 
ment The  record  discloses  no  motive  for  perjury  on  her 
part  She  was  contradicted  by  the  defendant  and  another 
person  who  was  at  the  time  under  indictment  for  aiding  and 
abetting  in  the  crime.  Aside  from  this,  there  was  no  attack 
made  upon  the  credibility  of  the  prosecutrix.  The  jury  were 
apparently  convinced  of  the  truthfulness  of  her  story,  and 
disbelieved  the  testimony  of  the  accused.  There  existed  a 
substantial  and  direct  conflict  in  the  evidence,  and,  under  a 
well-established  rule,  this  court  will  not,  upon  the  ground 
urged,  disturb  the  verdict  TerfHtory  v.  Miramontez,  4  Ariz. 
179,  36  Pac.  35;  Hackett  v.  Territory,  5  Ariz.  251,  52  Pac. 
358;  Anderson  v.  Territory,  6  Ariz.  185,  56  Pac.  717;  Dickson 
V.  Territory,  6  Ariz.  199,  56  Pac.  971. 

It  is  further  contended  that  a  new  trial  should  have  been 
granted  because  one  of  the  jurors  was  actuated  by  prejudice 
against  the  defendant  in  the  trial  of  said  cause,  and  had  made 
statements  showing  that  he  was  disqualified  to  act  as  a  juror 
in  the  case.  The  juror  referred  to  was  James  Turner,  and 
an  affidavit  made  by  one  Charles  E.  Dallas  set  forth  a  street 
conversation  alleged  to  have  been  had  by  him  with  Turner 
subsequent  to  the  trial,  in  the  course  of  which,  referring  to 
the  case,  ''affiant  said  to  the  said  James  Turner  that  that  is 
one  case  that  he  (affiant)  would  not  want  to  sit  on,  to  which 
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Turner  replied  that  lie  liked  to  sit  on  such  cases  as  a  juryman, 
and  that  he  liked  to  send  such  fellows  as  that  over  the  road." 
This  was  the  only  proof  offered  in  the  trial  court  to  support 
this  ground  of  the  motion  for  a  new  trial.  The  record  shows 
that  at  the  impanelment  of  the  jury  the  following  answers, 
under  oath,  were  made  by  Turner  on  his  voir  dire  examination : 
By  the  district  attorney:  **Q.  Mr.  Turner,  do  you  know  either 
of  these  parties? — A.  No,  sir. — Q.  Have  you  heard  any  of 
the  facts  in  this  case? — ^A.  Never  heard  of  it  at  all. — Q.  Have 
you  any  opinion  as  to  the  guilt  or  innocence  of  the  accused  T — 
A.  No,  sir. — Q.  Have  you  any  prejudice  against  or  bias  in  favor 
of  this  defendant f — ^A.  No,  sir."  Cross-examination  by  de- 
fendant's counsel:  **Q.  Have  you  ever  seen  any  account  of 
this  trouble  in  the  papers? — ^A.  No,  sir. — Q.  Or  talked  with 
any  one  about  it? — ^A.  No,  sir. — Q.  Or  any  one  talked  to  you? 
— ^A.  No,  sir. — Q.  In  fact,  you  don't  know  anything  about 
the  circumstances  of  the  case? — ^A.  No,  sir;  I  never  knew  be- 
fore there  was  such  a  case. — Q.  Would  the  fact  that  one  is 
charged  with  crime  breed  in  your  mind  any  prejudice  against 
him,  or  bias  in  his  favor  ? — ^A.  No,  sir. — Q,  And  you  could  try 
one  charged  with  the  crime  of  rape  just  as  you  would  try  one 
for  any  other  offense? — ^A.  Yes,  sir. — Q.  And  would  do  it? — 
A.  Yes,  sir. — Q.  There  is  no  reason,  then,  why  you  would  not 
go  into  the  jury-box  in  this  case,  and  return  a  fair  and  im- 
partial verdict  according  to  all  the  evidence  detailed  by  the 
witnesses? — ^A.  No,  sir. — Q.  And  you  have  no  bias  one  way 
or  the  other? — ^A.  No,  sir."  While  it  would  not  be  surpris- 
ing, in  cases  of  this  character,  to  occasionally  find  that  paskion 
and  prejudice  had  found  its  way  into  the  jury-box,  there  is 
nothing  here  presented  sufScient  to  warrant  the  conclusion 
that  the  verdict  in  this  case  was  influenced  by  any  such  feel- 
ing, and  we  think  that  the  motion  for  a  new  trial  was  properly 
denied. 

This  disposes  of  all  the  errors  assigned,  and  the  judgment 
of  the  court  below  is  affirmed. 

Kent,  C.  J.,  and  Sloan,  J.,  concur. 
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[Criminal  No.  167.    Filed  March  20, 1903.] 
[71  Pac  934.] 

BBTTIB   TRIMBLE,  Defendant  and  Appellant,  v.   TBE- 
EITOBY  OF  ARIZONA,  Plaintiff  and  Respondent. 

1.  Gbiminal  Law  —  Bafx — ^Pbingipal— Aggessobt — ^Indiotment — Svt- 
FioiBNCY— Bev.  Stats.  Abiz.  1901,  Penal  Code,  Ssos.  27,  230,  845, 
Cited. — Section  230  of  the  Penal  Code,  supra,  defines  rape  to  be  , 
''an  act  of  sexual  intercourse,  accomplished  with  a  female,  not  the 
wife  of  the  perpetrator,  under  either  of  the  following  circum- 
stances,'' among  which  the  first  is  ''where  the  female  is  under  the 
age  of  seventeen  years."  Section  27,  supra,  makes  all  persons 
concerned  in  the  commission  of  a  crime,  whether  they  directly 
conmiit  the  act  or  aid  and  abet  in  its  commission,  principals.  See 
tion  845,  supra,  provides  that  "The  distinction  between  an  ac< 
cessory  before  the  fact  and  a  principal,'  and  principals  in  the  first 
and  second  degree  is  abrogated;  .  .  .  and  all  persons  con- 
cerned in  the  commission  of  a  felony  .  .  .  shall  hereafter 
be  prosecuted,  tried  and  punished  as  principals,  and  no  other  facts 
need  be  alleged  in  an  indictment  against  such  accessory  than  are 
required  in  an  indictment  against  his  principaL"  In  a  prosecution 
for  rape  an  indictment  charging  that  defendant  made  an  assault 
on  one  S,  "and  did  aid,  abet,  and  assist  one  W.  T.  to  unlawfully 
and  feloniously  ravish  and  carnally  know  her,  the  said  S.,  and  to 
unlawfully  and  feloniously  accomplish  an  act  of  sexual  intercourse 
with  said  S.,  she  not  being  his  wife,"  fails  to  allege  that  W.  T. 
in  fact  committed  the  crime  of  rape,  and  therefore  charges  no 
substantive  offense  punishable  by  the  laws  of  this  territory. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Qraham. 
F.  M.  Doan,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

W.  C.  McFarland,  for  Appellant. 

There  are  no  facts  alleged  in  the  indictment  charging  the 
defendant  as  principal,  nor  with  the  crime  of  rape ;  hence  no 
facts  are  alleged  in  said  indictment  constituting  an  offense 
against  the  laws  of  the  territory  of  Arizona.  It  was  error  of 
the  court  to  permit  the  territory,  over  objections  of  the  de- 
fendant, to  introdifce  any  evidence  where  no  offense  was 
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charged  in  the  indictment.     UsseUan  ▼.  People,  149  IlL  612, 
36  N.  E.  952;  State  v.  Oifford,  19  Wash.  464,  53  Pac.  709. 

The  United  States  supreme  court,  in  passing  on  the  suffi- 
ciency of  an  indictment,  where  the  objections  urged  were 
similar  to  those  of  the  case  at  bar,  lays  down  the  rule  as 
follows:  ''Every  ingredient  of  which  the  offense  is  composed 
must  be  accurately  and  clearly  alleged.  The  indictment  must 
set  forth  the  offense  with  clearness  and  all  necessary  cer- 
tainty to  apprise  the  accused  of  the  crime  with  which  he  is 
charged";  that  facts  are  to  be  stated,  not  conclusions  of 
law  alone;  that  crime  is  made  up  of  facts  and  intent,  and 
these  must  be  set  forth  in  the  indictment  with  reasonable 
particularity  of  time,  place,  and  circumstances.  United 
States  Y.  Cruikshank,  92  U.  S.  542,  23  L.  Ed.  588;  Dunbar  v. 
United  States,  156  U.  S.  185,  15  Sup.  Ct.  325,  39  L.  Ed.  390; 
United  States  ▼.  Bums,  54  Fed.  351;  State  v.  EiAssell,  64 
Kan.  798,  68  Pac.  615;  Fink  ▼.  Milwaukee,  17  Wis.  26;  La- 
sindo  V.  State,  2  Tex.  App.  59;  Williams  y.  State,  12  Tex. 
App.  395;  State  t.  Locke,  15  Ind.  419;  State  v.  Morgan,  112 
Mo.  202,  20  S.  W.  456;  People  v.  Campbell,  40  Cal.  129; 
People  V.  Schwartz,  32  Cal.  160;  State  v.  Terry,  109  Mo. 
601,  19  S,  W.  209. 

B.  W.  Wells,  Attomey-Gteneral,  for  Bespondent 

One  who  aids  and  abets  in  commission  of  crime  of  rai>e, 
even  if  he  does  not  directly  commit  the  act,  is  a  principal 
under  the  Arizona  statute,  and  defendant,  Bettie  Trimble, 
aiding  and  abetting  in  the  commission  of  the  offense,  thereby 
committed  legal  rape,  or  rape  in  law.  Rape  being  a  statutory 
offense,  the  statutory  terms  and  no  other  should  be  used  to 
identify  it     Tway  v.  State,  7  Wyo.  74,  50  Pac.  188. 

Our  modem  system  of  pleading  by  indictment  does  not 
require  a  statement  of  the  acts  with  all  the  particularities,  as 
by  the  early  systems  or  common  law.  People  v.  King,  27 
Cal.  510,  87  Am,  Dec.  95;  People  v.  Schwartz,  32  CaL  164. 

DAVIS,  J. — The  appellant,  Bettie  Trimble,  was  charged 
by  indictment  with  **a  felony  committed  as  follows:  The  said 
Bettie  Trimble,  on  or  about  the  twenty-fifth  day  of  January, 
A.  D.  1901,  and  before  the  finding  of  this  indictment,  at  the 
county  of  Graham,  territory  of  Arizona,  did,  willfully,  un- 
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lawf  11II7  and  feloniously  upon  the  person  of  one  Lydia  Sparks, 
a  female  under  the  age  of  seventeen  years,  make  an  assault, 
and  the  said  Bettie  Trimble  then  and  there  being,  did  aid, 
abet  and  assist  one  Walter  Trimble  to  unlawfully  and  felo- 
niously ravish  and  carnally  know  her,  the  said  Lydia  Sparks, 
and  unlawfully  and  feloniously  accomplish  with  her  the  said 
Lydia  Sparks  then  and  there  an  act  of  sexual  intercourse, 
the  said  Lydia  Sparks  then  and  there  not  being  the  wife  of 
the  said  Walter  Trimble,  contrary  to  the  statutes  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  territory  of  Arizona."  No  demurrer  was  interposed 
to  the  indictment,  but  upon  the  trial  there  was  objection  to  the 
introduction  of  any  testimony  against  the  defendant  upon 
the  ground  of  the  insufficiency  of  the  indictment  to  charge 
a  public  offense.  The  objection  was  overruled,  the  trial  pro- 
ceeded, and  the  jury  rendered  a  verdict  finding  the  defend- 
ant ''guilty  as  charged."  Motions  for  a  new  trial  and  in 
arrest  of  judgment  were  severally  made  and  overruled.  By 
the  judgment  of  the  court  the  defendant  was  pronounced 
guilty  of  the  crime  of  rape,  and  sentenced  to  imprisonment 
for  life  in  the  territorial  prison.  She  appeals  from  this  judg- 
ment Error  is  assigned,  based  upon  the  trial  court's  ruling 
on  the  defendant's  objection  to  the  introduction  of  any  evi- 
dence, and  also  upon  the  overruling  of  the  motion  in  arrest 
of  judgment,  which  thus  presents  to  us  the  question  of  the 
sufficiency  of  the  indictment  to  support  the  judgment.  It  is 
contended  on  behalf  of  the  appellant  that  the  facts  alleged 
do  not  charge  her  with  the  crime  of  rape,  nor  constitute  any 
public  offense. 

Section  230  of  the  Penal  Code  defines  rape  to  be  ''an  act 
of  sexual  intercourse  accomplished  with  a  female,  not  the  wife 
of  the  perpetrator,  under  either  of  the  following  circum- 
stances," among  which  the  first  is,  "where  the  female  is  under 
the  age  of  seventeen  years."  The  Penal  Code  further  pro- 
vides:— 

"Sec.  27.  All  persons  concerned  in  the  commission  of  a 
crime,  whether  it  be  a  felony  or  misdemeanor,  and  whether 
they  directly  commit  the  act  constituting  the  offense,  or  aid 
and  abet  in  its  commission,  or,  not  being  present,  have  advised 
and  encouraged  its  oommission,  and  ail  persons  counseling, 
advising  or  encouraging  children  under  the  age  of  fourteen 
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years,  lunatics  or  idiots,  to  commit  any  crime,  or  who,  by 
fraud,  oontriyance  or  force,  occasion  the  drunkenness  of  an- 
other for  the  purpose  of  causing  him  to  commit  any  crime, 
or  who  by  threats,  menaces,  command,  or  coercion,  compel 
another  to  commit  any  crime,  are  principals  in  any  crime  so 
committed.*' 

''Sec.  845.  The  distinction  between  an  accessory  before  the 
fact  and  a  principal,  and  principals  in  the  first  and  second 
degree,  in  cases  of  felony,  is  abrogated;  and  aU  persons 
concerned  in  the  commission  of  a  felony,  whether  they  directly 
commit  the  act  constituting  the  offense,  or  aid  and  abet  in 
its  commission,  though  not  present,  shall  hereafter  be  prose- 
cuted, tried  and  punished  as  principals,  and  no  other  facts 
need  be  alleged  in  any  indictment  against  such  an  accessory 
than  are  required  in  an  indictment  against  his  principal." 

By  the  ancient  common  law  those  persons  only  were  con- 
sidered principals  who  committed  the  overt  act,  while  those 
who  were  present,  aiding  and  abetting,  were  deemed  acces- 
sories at  the  fact;  and  those  who,  not  being  present,  had  ad- 
vised or  encouraged  the  perpetration  of  the  felony,  were 
deemed  accessories  before  the  fact.  Later  the  courts  of  Eng- 
land came  to  hold,  as  principals,  all  persons  present,  aiding 
and  abetting,  and  these  were  called  ''principals  of  the  second 
degree."  1  Russell  on  Crimes,  26.  Such  was  the  common 
law  at  the  time  of  its  adoption  in  the  states  of  this  country. 
The  departure  of  our  statute  in  the  abolishment  of  these  tech- 
nical distinctions  has  effected  a  material  change  in  the  pro- 
cedure for  the  conviction  of  wrong-doers.  If  there  ever  ex- 
isted any  basis  in  good  reason  for  distinguishing  between  the 
moral  turpitude  of  one  whose  wiU  procures  the  commission 
of  a  crime,  and  the  agent  who  willfully  carries  out  the 
malignant  purpose,  there  is  now  a  clear  recognition  in  the 
law  of  the  principle  that  all  persons  whose  will  has  con- 
tributed to  the  doing  of  a  criminal  act  are  equally  guilty  of 
that  act,  by  whomsoever  perpetrated.  All  are  deemed  chief 
actors,  and  the  statute  expressly  provides  that  they  "shall 
hereafter  be  prosecuted,  tried  and  punished  as  principals,  and 
no  other  facts  need  be  alleged  in  any  indictment  against  such 
an  accessory  than  are  required  in  an  indictment  against  his 
principal."  Being  declared  by  the  law  to  be  principals,  they 
must  be  indicted  as  principals,  or  not  at  all.     Usselton  v. 
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People,  149  IlL  612,  36  N.  B.  952;  Coates  v.  People,  72  111. 
303;  Baxter  y.  People,  3  Oilman,  368;  State  v.  Oeddes,  22 
Mont.  68,  55  Pac.  919;  State  v.  Bowe,  104  Iowa,  324,  73  N.  W. 
833 ;  People  v.  Outeveras,  48  Cal.  19.  B7  the  statutes  of  some 
of  the  states,  the  aiding,  abetting,  or  procuring  a  crime  to 
be  committed  is  made  a  substantive,  independent  offense,  but 
such  is  not  the  law  here.  The  defendant  in  this  case  was 
not  charged  directly  as  a  principal  in  the  crime  of  rape,  nor 
were  3ufficient  facts  alleged  in  the  indictment  to  show  her 
guilty  as  a  principal  in  that  offense.  Giving  to  the  allega- 
tions against  the  defendant  their  fullest  effect,  it  is  charged, 
in  substance,  that  she  did  aid,  abet,, and  assist  one  Walter 
Trimble  to  commit  rape ;  but  there  is  a  failure  to  affirmatively 
allege  that  such  a  crime  was  in  fact  committed  by  the  said 
Walter  Trimble.  The  indictment  therefore  charges  no  sub- 
stantive offense  punishable  by  the  laws  of  this  territory,  and 
the  court  below  erred  in  admitting  evidence  under  it»  and 
also  in  refusing  to  arrest  the  judgment. 

The  judgment  of  the  district  court  will  accordingly  be 
reversed,  the  case  ordered  dismissed^  and  the  defendant  dis- 
charged. 

Kent,  C.  J.,  and  Sloan,  J.,  concur. 


[(Uvil  No.  795.    Filed  March  20,  1903.] 
[71  Pac  944.] 

E.  HATOIS  et  al.,  Defendants  and  Appellants,  v.  THE  SALT 
RIVER  VAIiLEY  CANAL  COMPANY,  Plaintiff  and 
Appellee. 

1.  Watbb  and  Water-Bights — Irbioation— Canal— Tbbspass — ^Bbeak- 
INO  Hkadgates — Eemkdy — Equity — Injunction — Pleading — Com- 
plaint— SuFPiciENCY. — ^In  an  action  by  an  irrigation  company  to 
restrain  defendants  from  entering  upon  its  canal,  interfering  with 
the  headgates  therein,  and  interfering  in  the  operation  and  man- 
agement of  its  said  canal  and  headgates,  a  complaint  alleging 
ownership  an4  possession  of  an  irrigating  ditch  in  plaintiff,  which 
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WM  used  to  convey  water  to  plaintiff'!  stockholders  and  water- 
right  holders,  who  were  appropriators  thereof,  and  had  contracted 
with  plaintiff  for  the  carriage  and  delivery  of  all  the  water  flowing 
in  said  canal;  that  plaintiff  owned  and  maintained  headgatea  for 
deliyery  of  said  water;  that  none  of  defendants  were  stockholders 
or  water-right  owners,  nor  had  any  contractual  relations  with  plain- 
tiff, nor  any  right,  title,  or  interest  in  or  to  the  canal,  or  waters 
flowing  therein;  that  defendants  had  agreed  to  enter  upon  the  canal 
and  break  the  headgates,  for  the  purpose  of  diverting  water  for 
their  own  use;  that  defendants  had  actually  entered  upon  the 
canal,  broken  the  headgates,  and  threatened  to  continue  so  to  do; 
that  the  threatened  acts  of  defendants  would  result  in  irreparable 
damage  to  plaintiff,  against  which  it -had  no  adequate  remedy  at 
law,  sets  forth  all  necessary  facts  to  entitle  plaintiff  to  the  relief 
prayed. 

t.  Equitt— Pkagticb — ^Pleading — Gbosb-Bill— Natubb— Must  Bb  Gb- 
MANX  TO  Obioinal  Bill. — ^A  cross-bill  in  equity  must  be  germane 
to  the  original  bill,  and  must  not  bring  in  new  issues  which  would 
constitute  the  subject  of  an  independent  suit. 

B.  Baicx— Baiob—Saicx— Sams^Wateb  and  Wateb-Biohts— Ibbioatiom 
— Action  to  Bbstbain  Intkbfebencb  in  Opibation  or  Canai/~ 
Gboss-Bill  to  Dxtxbicinx  Pbiobitixs — ^Dbmubbablb. — ^In  an  action 
by  an  irrigation  company  brought  for  the  purpose  of  restraining 
defendants  from  breaking  the  headgates  and  interfering  with  the 
management  of  plaintiff's  canal,  a  cross-bill  setting  up  that 
defendants  were  prior  appropriators  of  water,  and  owners  thereof, 
and  praying  that  all  parties  claiming  water  should  be  made  parties 
to  the  suit,  with  the  view  to  the  full  adjudication  of  their  respective 
rights  to  water,  is  demurrable  as  not  germane  to  the  original  bilL 

4.  Wateb  and  Watxb-Bights  —  Ibbioation  —  Judgicxnt — ^Bestbainino 
Intebfebbncx  in  Opsbation  of  Canal— Evidencb — Suffioienct — 
Equity. — Evidence  tending  to  prove  that  plaintiff  owned  and  had 
been  in  undisputed  possession  and  control  for  many  years  of  a  canal; 
that  defendants  had  no  proprietary  interest  therein,  or  contract  rela- 
tions with  plaintiff,  nor  authority  to  enter  upon  the  canal  for  any 
purpose;  that  prior  to  the  commencement  of  this  action  the  defend- 
ants, by  mutual  agreement,  had  entered  upon  said  canal,  broken 
various  headgates  therein,  and  taken  therefrom  water  to  which 
they  claimed  they  were  entitled  by  reason  of  former  use  and  ap- 
propriation; that  a  repetition  of  said  acts  was  threatened,  involving 
injury  and  vexatious  consequences  to  plaintiff  company,  which 
was  then  engaged  in  carrying  water  only  for  its  stockholders  and 
water-right  owners  is  sufficient  to  sustain  a  judgment  perpetually 
enjoining  defendants  from  in  any  wise  entering  upon  the  canal  of 
plaintiff  or  interfering  with  the  headgates,  or  in  any  manner 
obstructing  the  plaintiff  in  the  free  and  uninterrupted  use  and 
operation  of  its  canaL 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Edward  Kent,  Judge.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

E.  W.  Lewis,  for  Appellants. 

Allegations  of  conclusions  of  serious  and  irreparable  in- 
jury, apprehended  and  threatened,  not  supported  by  facts  or 
circumstances  tending  to  justify  it,  are  insufScient  McHenry 
V.  Jetoett,  90  N.  Y.  61. 

The  demurrer  of  plaintiff  to  the  cross-complaint  of  defend- 
ants should  have  been  overruled  because  the  cross-complaint  is 
germane  to  matters  in  the  original  complaint,  seeks  affirmative 
relief  for  defendants  concerning  matters  in  the  original  com- 
plaint, seeks  a  discovery  of  facts  necessary  to  a  proper  de- 
termihation  of  the  suit,  and  seeks  to  obtain  relief  for  all 
parties.    Shipman  on  Equity  Pleading,  pp.  303,  301. 

C.  F.  Ainsworth,  for  Appellee. 

*^  Where  the  continued  use  or  the  threatened  danger  is  such 
as  to  cause  reasonable  fear  of  irreparable  injury,  it  is  not 
essential  that  there  should  be  actual  damage  or  even  con- 
templated violation  of  the  plaintiff's  right  in  order  to  entitle 
him  to  the  protection  of  equity."  Law  son  v.  Menasha 
Woodewmare  Co.,  59  Wis.  393,  48  Am.  Rep.  528,  18  N.  W. 
440;  Spear  v.  Cutter,  5  Barb.  488;  Hart  v.  Mayor  etc,  3 
Paige,  214;  Willard  on  Equity  Jurisprudence,  383;  Livings- 
tan  ▼.  Livingston,  6  Johns.  Ch.  497,  10  Am.  Dec.  353. 

The  matters  set  up  in  the  cross-bill  are  not  germane  to  the 
matter  involved  in  the  original  bill  or  complaint.  Ex  parte 
Railroad  Co.,  95  U.  S.  221,  24  L.  Ed.  355;  Fidelity  etc.  Co. 
V.  MohiU  etc.  By.  Co.,  53  Fed.  850;  Shields  v.  Barrows,  17 
How.  145,  15  L.  Ed.  163;  Ayres  v.  Carver,  17  How.  593,  15 
L.  Ed.  180;  The  Dove,  91  U.  S.  385,  23  L.  Ed.  355;  QHffith  v. 
Merritt,  19  N.  Y.  530;  Field  v.  Schieffelin,  7  Johns.  Ch.  251; 
Buscher  v.  Volz,  25  Ind.  App.  400,  58  N.  E.  269;  Las  Vegas 
Water  Co.  v.  Mayor  etc.  Co.,  10  N.  M.  6,  60  Pac.  208. 

DAVIS,  J. — This  was  an  action  brought  by  the  appellee 
corporation  against  E.  Hayois  and  seventeen  other  defend- 
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ants,  owning  lands  lying  under  the  Salt  River  Valley  Canal, 
in  Maricopa  County,  to  enjoin  and  restrain  said  defendants 
from  entering  upon  said  canal,  interfering  with  the  headgates 
therein,  or  in  any  manner  obstructing  the  appellee  in  tiie 
operation  and  management  of  its  said  canal  and  headgates. 
The  complaint  set  forth  by  formal  averments  the  ownership 
and  possession  of  said  canal  in  the  plaintiff;  that  said  canal 
was  an  irrigating  ditch,  used  and  occupied  by  the  plaintiff  for 
the  sole  purpose  of  conveying  water  from  the  Salt  River  to  its 
stockholders  and  water-right  holders,  who  were  appropriatois 
thereof,  and  had  actual  use  for  said  water  in  the  irrigation 
of  their  lands;  that  said  water-right  owners  and  stockholders 
had  contracted  with  the  plaintiff  for  the  carrying  and  delivery 
of  aU  of  the  water  flowing  in  said  canal,  for  their  irrigation 
purposes  aforesaid;  that  the  plaintiff  owned  and  maintained 
headgates  at  various  points  in  said  canal,  which  it  used  for 
the  purpose  of  the  delivery  and  economical  distribution  of 
the  water  therefrom ;  that  none  of  the  defendants  were  stock- 
holders or  water-right  owners,  nor  had  any  contractual  rela- 
tions with  the  plaintiff,  nor  any  right,  title,  or  interest  in  or 
to  the  canal,  or  the  waters  flowing  therein.  The  complaint 
further  alleged  an  agreement  among  the  defendants  to  enter 
upon  the  canal  and  break  the  headgates  thereof,  for  the  pur- 
pose of  diverting  water  from  the  canal  to  their  own  use,  -the 
actual  entry  and  breaking  of  said  headgates  by  the  defendants, 
and  a  threatened  repetition  of  such  breaking.  There  were 
also  allegations  that  the  threatened  acts  of  the  defendants 
would  result  in  irreparable  damage  and  injury  to  the  plaintiff, 
against  which  it  had  no  adequate  remedy  at  law.  Upon  this 
complaint  a  temporary  injunction  was  granted.  The  defend- 
ants interposed  a  general  demurrer  to  the  complaint,  which 
was  overruled.  An  answer  was  then  filed  by  the  defendants, 
together  with  a  cross-complaint.  In  their  cross-complaint  the 
defendants  undertook  to  set  forth  fully  the  history  of  the 
water  situation  in  the  Salt  River  Valley,  —  the  different 
canals;  their  inception;  their  several  modes  of  organization 
and  incorporation;  their  methods  of  distribution  of  water; 
the  control  exercised  by  them;  the  matter  of  *' water  rights, '* 
so  called;  the  long  use  and  occupation  by  the  defendants 
of  their  lands;  how  the  water  was  originally  obtained  by, 
and  furnished  to^  them;  the  present  method;  the  depriva^ 
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tion  of  their  rights  bj  the  plaintiff  company;  th^  de- 
mand upon  the  plaintiff  for  water,  and  tender  of  payment 
therefor,  and  the  refusal  of  plaintiff  to  furnish  them  with 
water  unless  the  defendants  would  procure  water-right  deeds; 
the  need  of  water  for  the  cultivation  of  their  lands;  and 
the  wrongful  diversion  thereof  by  the  plaintiff,  other  canal 
companies,  and  other  water  users.  The  prayer  of  the  cross- 
complaint  was  that  the  various  canal  companies  in  said 
valley,  and  every  water  user,  might  be  made  parties  to 
said  action,  with  the  view  to  the  full  determination  and 
adjudication  therein  of  their  respective  rights  to  the  use 
and  control  of  the  water  of  said  valley,  and  for  certain  pro- 
visional relief  pending  the  final  adjudication  of  such  rights. 
A  demurrer  by  the  plaintiff  to  this  cross-complaint  was  sus- 
tained. Thereafter  the  defendants  filed  an  amended  answer, 
and  the  case  went  to  trial  upon  the  issues  made  by  the  com- 
plaint and  amended  answer.  The  district  court  rendered 
judgment  perpetually  enjoining  the  defendants  from  in  any 
wise  entering  upon  the  canal  of  the  plaintiff,  or  interfering 
with  the  headgates  located  therein,  or  in  any  manner  obstruct- 
ing the  plaintiff  in  the  free  and  uninterrupted  use  and  opera- 
tion of  its  said  canal,  and  that  plaintiff  recover  costs  against 
the  defendants.  A  motion  for  a  new  trial  was  denied,  and 
the  defendants  have  brought  the  case  to  this  court  for  review. 

Numerous  errors  are  assigned  by  the  appellants,  but  all  of 
the  questions  which  are  essentially  involved  may  be  considered 
under  the  following  three  heads:  (1)  The  overruling  of  the 
demurrer  to  the  complaint;  (2)  the  sustaining  of  the  demurrer 
to  the  cross-complaint;  and  (3)  the  sufficien^r  of  the  evidence 
to  sustain  the  judgment. 

It  is  possible  that  the  complaint  in  this  action  contained 
matter  which,  upon  motion,  could  have  been  properly  stricken 
out  as  surplusage ;  but,  after  a  careful  analysis  of  this  plead- 
ing, we  cannot  agree  with  counsel  for  the  appellants  in  his 
contention  that  it  failed  to  set  forth  all  the  necessary  facts 
required  to  entitle  the  plaintiff  to  the  relief  which  it  was  seek- 
ing. The  plaintiff's  ownership  and  possession  of  the  canal 
was  alleged  in  a  way  to  sufSciently  show  its  right  to  the  man- 
agement and  control  thereof.  The  wrongful  acts  of  the  de- 
fendants in  entering  upon  the  canal  and  breaking  the  head- 
gates  therein,  and  the  threatened  repetition  of  the  trespass, 
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were  set  forth  in  a  maimer  which  made  clearly  apparent  the 
character  of  the  injury  which  was  impending,  and  no  further 
averments  than  these  were  needed  to  enable  the  court  to  de- 
termine the  inadequacy  of  a  remedy  at  law.  Three  condi- 
tions are  declared  as  essential  to  relief  by  injunction  against 
trespass:  First,  admission  or  adjudication  of  plaintiff's  rights; 
second,  admission  or  adjudication  of  defendant's  wrong; 
third,  inadequacy  of  remedy  at  law.  Formerly  courts  of 
equity  rigidly  abstained  from  interfering  in  any  case  prior 
to  the  establishment  of  the  plaintiff's  title  to  the  possession, 
but  in  later  times  that  is  seldom  required.  Where  the  injury 
resulting  or  likely  to  result  from  the  trespass  is  irreparable 
in  its  nature,  either  in  respect  of  being  compensated  for 
pecuniarily,  or  because,  from  the  circumstances,  no  estimate 
of  the  damages  can  be  made  with  reasonable  accuracy,  the 
inadequacy  of  legal  remedies  is  sufficiently  apparent.  Spel- 
ling on  Injunctions  and  Extraordinary  Remedies,  2d  Ed.,  sea 
338.  The  commission  of  a  mere  trespass,  as  such,  will  not 
ordinarily  be  restrained.  There  must  be  some  great  vexation 
from  continued  trespasses,  or  some  irreparable  mischief  which 
cannot  easily  be  measured  by  money  damages,  to  authorize 
the  imterference  by  injunction.  De  Veney  v.  Gallagher,  20 
N.  J.  Eq.  33;  Lembeck  v.  Nye,  47  Ohio  St.  336,  24  N.  E.  686, 
8  L.  E.  A.  578,  21  Am.  St.  Eep.  828.  There  was  here  pleaded 
the  threat  of  continued  trespasses,  involving  in  their  natural 
consequences  a  multiplicity  of  suits,  and  the  element  of  ir- 
reparable injury  as  well,  so  that  the  equitable  jurisdiction  of 
the  court  was  properly  invoked.  The  legal  remedy  is  not 
adequate  unless  the  injured  party  can,  by  a  single  action  at 
law,  have  pecuniary  damages  which  will  constitute  a  complete 
and  certain  relief  for  the  whole  wrong, — a  relief  virtually  as 
efficient  as  that  given  by  a  court  of  equity.  This  is  the  con- 
sensus of  modem  decisions  of  the  highest  authority. 

2.  The  demurrer  to  the  cross-complaint  was  based  primarily 
upon  the  ground  that  the  matters  embraced  in  said  cross- 
complaint  were  not  germane  to  the  plaintiff's  action.  It  is  well 
settled  in  equity  practice  that  a  cross-bill  must  be  germane  to 
the  original  bill ;  that  is,  it  must  be  brought  touching  the  very 
matters  in  question  in  the  original  biU,  and  must  not  bring  in 
new  issues  which  would  constitute  the  subject  of  an  independ- 
ent suit.    The  new  facts  which  it  is  proper  for  a  defendant 
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to  introduce  into  a  pending  litigation  by  means  of  a  cross- 
bill are  such,  and  such  only,  as  it  is  necessary  for  the  court 
to  have  before  it,  in  deciding  the  questions  raised  in  the  orig- 
inal suit,  to  enable  it  to  do  full  and  complete  justice  to  all 
the  parties  before  it,  in  respect  to  the  cause  of  action  on  which 
the  complainant  rests  his  right  to  aid  or  relief.  If  a  def end- 
anty  in  filing  a  cross-bill,  attempts  to  go  beyond  this,  and  to 
introduce  new  and  distinct  matter,  not  essential  to  the  proper 
determination  of  the  matter  put  in  litigation  by  the  original 
bill,  although  he  may  show  a  perfect  case  against  either  the 
complainant  or  one  or  more  of  his  co-defendants,  his  pleading 
will  not  be  a  cross-bill,  but  an  original  bill.  5  Ency.  of  Plead, 
ft  Prac,  p.  640,  and  cases  there  cited.  The  plaintiff's  action 
was  brought  for  the  purpose  of  restraining  the  defendants 
from  breaking  the  headgates  and  interfering  with  the  man- 
agement of  its  canal.  To  the  determination  of  this  con- 
troversy all  questions  relating  to  the  ownership  of  the  water 
were  wholly  immaterial.  It  was  the  ownership  of  the  canal, 
and  not  the  water,  which  constituted  the  basis  of  the  plaintiff's 
right  to  the  relief  it  was  asking.  A  determination  most  fav- 
orable to  the  defendants  of  the  various  questions  sought  to  be 
injected  by  the  cross-complaint  would  have  failed  to  show  that 
they  had  any  interest  in  the  canal,  or  lawful  warrant, for 
interfering  with  the  management  and  control  thereof;  and, 
since  the  settlement  of  these  questions  could  have  no  possible 
bearing  upon  the  plaintiff's  cause  of  action,  they  were  not 
matters  which  could  be  properly  adjudicated  in  this  suit. 
As  was  said  by  the  learned  judge  of  the  trial  court  in  his 
opinion,  ** Whether  they  [defendants]  are  the  oldest  settlers 
in  the  valley,  whether  they  are  the  first  appropriators  of 
water  from  the  Salt  River,  whether  they  have  an  absolute  and 
unquestioned  right  to  the  water,  no  one  has  the  right  to 
forcibly  break  open  the  headgates  of  the  canal,  or  divert  water 
therefrom,  in  interference  with  the  established  rules  and  regu- 
lations of  the  canal  company,  because  he  is  not  getting  the 
water  to  which  he  may  be  entitled.  To  hold  otherwise,  or  to 
allow  each  user  of  water  to  judge  for  himself  of  when  and  how 
he  may  use  and  divert  water  carried  in  a  canal,  and  how  much 
he  may  use,  and  to  exercise  such  judgment  by  opening  this  or 
that  headgate,  in  opposition  to  the  canal  company's  manage- 
ment, would  be  productive  of  such  confusion,  waste,  Ul  feeling, 
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and  probable  yiolence  as  to  make  it  impossible  for  a  court  to 
sanction  it,  on  the  ground  of  public  policy  alone,  if  on  no 
other  ground."  The  matters  contained  in  the  cross-complaint 
had  no  relevancy  to  the  plaintiff's  cause  of  action,  and  the 
trial  court  properly  sustained  the  demurr^  thereto. 

3.  There  was  evidence  on  the  trial  tending  to  prove  that 
the  plaintiff  was  the  owner  of  the  Salt  River  Valley  Canal, 
and  had  been  in  undisputed  possession  and  control  thereof  for 
many  years  next  preceding  the  commencement  of  this  action; 
that  the  defendants  had  no  proprietary  interest  therein,  or 
contract  relations  with  the  plaintiff,  nor  authority  to  enter 
upon  the  canal  for  any  purpose;  that  prior  to  the  conunence- 
ment  of  this  action  the  defendants,  by  mutual  agreement,  had 
entered  upon  said  canal,  broken  various  headgates  therein,  and 
taken  therefrom  water  to  which  they  claimed  they  were  en- 
titled by  reason  of  former  use  and  appropriation ;  that  a  rei>eti- 
tion  of  said  acts  was  threatened,  involving  injury  and  vexa- 
tious consequences  to  the  plaintiff  company,  which  was  then 
engaged  in  carrying  water  only  for  its  stockholders  and  water- 
right  holders.  The  evidence  presented  by  the  plaintiff  upon 
these  several  points  was  practically  uncontradicted,  and  is, 
we  think,  amply  sufficient  to  sustain  the  judgment. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
district  court  is  affirmed. 

Sloan,  J.,  and  Doan,  J.,  concur. 


[CMl  No.  798.    FUed  Maieh  20,  1003.] 
[71  Pae.  913.] 

GIIiA  VALLEY,  GLOBE,  AND  NORTHERN  RAILROAD 
COMPANY,  a  Corporation,  Defendant  and  Appellant,  v. 
GILA  COUNTY,  Plaintiff  and  Appellee. 

1.  Beplevin— Pleading — General  Denial— Oenebal  Demusbeb^-Not 
Subject  to. — An  a  general  denial  in  replevin  pnts  in  iasae  every 
fact  stated  in  the  complaint  necessary  to  sostain  plaintiff's  eaoss 
of  action,  it  is  error  to  sustain  a  general  demurrer  thereto. 
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2.  Appeal  and  Ebbob— Amount  in  Gontboyxbst— Jurisdiction— Bb- 
FLEvm. — The  supreme  eonrt  lias  jurisdiction  on  appeal  from  a 
judgment  in  replerin,  where  defendant  was  in  possession  at  the 
time  suit  was  commenced,  filed  a  general  denial,  and  onlj  asked 
judgment  for  its  costs,  there  being  nothing  in  the  record  on  appeal 
to  show  that  the  property  was  out  of  defendant's  possession,  and 
the  form  of  judgment  indicating  that  it  was  not  in  plaintiff's  pos- 
session, the  matter  in  dispute  being  neeessarilj  the  property  itself, 
which  was  valued  at  $448.10. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Qila, 
F.  M.  Doan,  Judge.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Frank  W.  Burnett,  for  Appellant 

The  demurrer  was  general  to  the  entire  answer;  hence  if 
either  defense  was  good,  the  ruling  was  erroneous.  Stoddard 
V.  Treadwell,  26  Cal.  294. 

The  general  denial  was  sufficient,  and  put  the  plaintiff  to 
proof  of  his  demand.  It  is  equivalent  to  the  general  issue  at 
common  law.    Fay  v.  Cobb,  51  CaL  313. 

Qeorge  J.  Stoneman,  District  Attorney,  for  Appellee. 

DAVIS,  J. — ^This  was  an  action  in  replevin,  brought  by  the 
appellee,  as  plaintiff  in  the  court  below,  against  the  Gila  Val- 
ley, Globe,  and  Northern  Eailway  Company,  to  recover  from 
the  possession  of  said  company  five  crates  of  iron  vault  fur- 
niture. The  amended  complaint  set  forth  that  the  plaintiff 
was  the  owner  and  entitled  to  the  possession  of  said  properly, 
that  the  same  was  wrongfully  detained  by  the  defendant  com- 
pany, that  the  actual  value  of  said  properly  was  $448.10,  and 
contained  other  averments  which  sufficiently  met  the  require- 
ments of  the  statute.  To  this  amended  complaint  the  defend- 
ant answered,  pleading  a  general  denial  of  each  and  every 
allegation  thereof  except  that  the  defendant  was  a  corporation. 
The  answer  also  contained  another  defense,  setting  up  special 
matter,  which,  in  the  view  we  take  of  the  case,  it  will  not  be 
necessary  to  consider.  The  defendant  only  prayed  judgment 
for  its  costs.  The  plaintiff  interposed  a  general  demurrer  to 
the  answer,  which  was  sustained  by  the  court,  and  leave 
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granted  the  defendant  to  file  an  amended  answer.  Thereafter, 
the  defendant  having  declined  and  refused  to  amend  its  an- 
swer, the  plaintiff  submitted  a  motion  for  a  judgment  in  its 
favor  on  the  pleadings,  which  motion  was  granted.  It  was 
thereupon  ''ordered  and  adjudged  that  the  plaintiff  have 
and  recover  from  the  defendant  the  personal  property  de- 
scribed in  its  complaint  [description],  and  that  plaintiff  also 
recover  from  defendant  its  costs  and  disbursements,  amounting 
to  the  sum  of  $22.76."  The  defendant  appeals  from  this 
judgment. 

The  appellant  claims  that  the  trial  court  erred  (1)  in  sus- 
taining the  demurrer  to  the  answer,  and  (2)  in  rendering 
judgment  against  the  defendant  on  the  pleadings.  The  de- 
murrer was  general  to  the  entire  answer;  hence,  if  either 
defense  was  good,  the  ruling  wa^  erroneous.  This  action,  for- 
merly termed  ** claim  and  delivery"  in  our  statute,  has  been 
held  to  be  only  a  modification  of  the  common-law  remedy  of 
replevin.  Carroll  v.  Byers,  4  Ariz.  158,  36  Pac.  499 ;  Levy  v. 
Leatherwood,  5  Ariz.  244,  52  Pac.  359.  But  the  peculiar  com- 
mon-law pleadings  in  replevin  do  not  exist  under  our  practice. 
Where  the  code  system  of  pleading  prevails,  the  rule  is  almost 
universal  that  a  general  denial  in  a  replevin  case  puts  in  issue 
every  fact  stated  in  the  complaint  necessary  to  sustain  the 
plaintiff's  cause  of  action.  Olazer  v.  Cliff,  10  Cal.  303;  White 
V.  Oemeny,  47  Kan.  741,  28  Pac.  1011,  27  Am.  St.  Rep.  320; 
Loomis  V.  Foster,  1  Mich.  165;  Oester  v.  Sitlington,  115  Mo. 
247,  21  S.  W.  820;  Aultman  v.  O'Dowd,  73  Minn.  58,  75  N.  W. 
756,  72  Am.  St.  Rep.  603;  Aultman  v.  Stickler,  21  Neb.  72,  31 
N.  W.  241;  Bailey  v.  Swain,  45  Ohio  St.  657,  16  N.  E.  370; 
Chamberlin  v.  Winn,  1  Wash.  501,  20  Pac.  780 ;  Timp  v.  Dock- 
ham,  32  Wis.  146.  And  we  find  nothing  in  the  requirements 
of  our  local  procedure  that  would  be  inconsistent  with  the 
application  of  such  rule.  Unquestionably,  therefore,  since 
there  was  contained  in  the  answer  the  defense  of  the  general 
denial,  the  pleading,  as  a  whole,  could  not  be  considered  as 
obnoxious  to  a  general  demurrer.  We  think  the  court  erred 
in  sustaining  the  demurrer  to  the  answer,  and  it  follows,  for 
the  same  reason,  that  the  judgment  rendered  on  the  pleadings 
was  also  erroneous. 

Counsel  for  the  appellee  has  suggested  the  question  of  our 
jurisdiction  to  review  this  case  on  appeal.    It  is  ui^ed  that, 
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because  the  defendant  failed  to  demand  a  return  of  the  prop- 
erty, or  to  make  any  claim  for  damages,  but  only  asked  judg- 
ment for  its  costs,  the  amount  involved  in  the  appeal  is  less 
than  one  hundred  dollars.  Under  the  provisions  of  our 
replevin  statute  the  defendant  may,  in  his  answer,  demand 
a  return  of  the  property,  and  assert  a  claim  of  damages  for 
the  unlawful  replevying  thereof,  but  there  would  be  no  oc- 
casion for  any  such  demand  or  claim  unless  the  defendant 
was  deprived  of  the  possession  of  the  property.  In  the  case 
before  us  there  is  nothing  in  the  record  to  show  that  the  prop- 
erty was  out  of  the  defendant's  possession,  and  the  form  of 
the  judgment  would  indicate  that  the  possession  thereof  was 
not,  at  the  time,  in  the  plaintiff.  The  general  denial  in  this 
case  put  in  issue  both  the  ownership  and  the  right  to  the  pos- 
session of  the  property,  and,  the  case  having  apparently  gone 
to  judgment  with  the  property  in  the  defendant's  possession, 
the  "matter  in  dispute"  was  necessarily  the  property  itself, 
the  value  of  which  was  alleged  in  the  complaint  at  $448.10. 

For  the  errors  pointed  out,  the  judgment  will  be  reversed 
and  the  cause  remanded  for  a  new  triaL 

Kent,  C.  J.,  and  Sloan,  J.,  concur. 


[Civfl  No.  800.    Filed  March  20,  1903.] 

[71  Pbc.  925.] 

THE  W.  H.  TAGQAET  MERCANTILE  COMPANY,  a 
Corporation,  Plaintiff  and  Appellant,  v.  W.  W.  CLACK, 
Defendant  and  Appellee. 

1.   TSIAL  —  JUBT  —  INTBRBOGATORIES  —  SUBMISSION  —  DlSOBETIONABY  — 

Bev.  Stats.  Ariz.  1901,  Pab.  1427,  Gonstbuxd  and  hxld  Dibbc- 
TOBY. — ^Paragraph  1427,  supra,  providing  that  ''in  all  cases, 
whether  law  or  chancery,  where  more  than  one  material  issue  of 
fact  is  joined,  interrogatories  may,  under  proper  instructions,  be 
submitted  to  the  jury  by  the  court,  in  writing,  and  they  shall  be 
answered  by  the  jury:  provided,  that  such  interrogatories  shall  be 
plain,  terse,  direct,  and  simple,  shall  each  be  confined  to  a  single 
question  of  fact,  and  shall  be  so  framed  as  to  be  answered  by  yes 
or  no  and  shall  be  so  answered,"  is  directory  only,  and  the  matter 
of  the  submission  of  interrogatories  under  it  in  any  case  is  left 
to  the  discretion  of  the  trial  court. 
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2.  Action  to  Qudet  Titl»— Equitt — Triai/— Jubt — ^Intebbogatobiss — 

FiNDINQS  —  AdYISOBT  —  EbBOB  —  CANNOT   Bb   BaSED    UPON — BKV. 

Stats.  Abiz.  1901,  Pab.  1427,  Constbubd— Henbt  y.  Matxb,  6  Abu. 
103,  53  Pac.  590;  Egan  v.  Estbasa,  6  Abiz.  248,  56  Pac.  721, 
Followed. — Where,  in  an  eqnitj  suit  to  quiet  title  to  a  certain 
mining  elaim,  the  eourt  in  accordance  with  the  proylBionB  of  rtatnte, 
Mupra,  submitted  certain  interrogatories  concerning  disputed  iasuea 
of  fact,  error  could  not  be  predicated  on  the  form  in  which  the 
interrogatories  were  propounded,  since  the  answers  to  the  questiona 
submitted  could  at  most  be  only  adnsorj. 

8.  Appeal  and  Ebbob— Evidence — CoNFuenNG — ^Finding — ^Will  Not  Be 
Distttbbbd. — ^Where  the  eyidence  is  conflicting,  and  there  ia  any 
•ridenoe  to  support  a  finding,  it  will  not  be  disturbed  on  appeaL 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Mohave. 
B.  E.  Sloan,  Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion. 

E.  E.  Ellinwood,  for  Appellant 

E.  M.  Sanfordy  for  Appellee. 

DAVIS,  J. — ^The  appellant  corporation  commenced  an  ac- 
tion in  the  court  below  ftgainst  W.  W.  Clack  to  quiet  its  title 
to  a  certain  mining  claim  in  the  Wallapai  Mining  District, 
Mohave  County,  known  as  the  '' Silver  King.''  The  defend- 
ant filed  an  answer  and  cros&-complaint  to  the  suit,  in  which 
he  denied  that  the  plaintiff  was  the  owner  or  entitled  to  the 
possession  of  said  mining  claim,  but  alleged  that  the  same 
had  become  forfeited  l^  reason  of  the  failure  of  the  plaintiff 
to  make  the  annual  expenditure  thereon  required  by  law, 
and  that  on  January  9,  1901,  when  the  Silver  King  ground 
was  open  to  relocation,  the  defendant  had  entered  upon  and 
located  the  same,  in  his  own  name,  as  the  ''Unit  Mining 
Claim."  The  defendant  prayed  that  his  title  be  determined 
and  quieted  as  against  the  claims  of  the  plaintiff.  Upon 
the  trial  of  the  case,  the  only  question  in  contest  was  as  to 
whether  there  had  been  a  failure  by  the  plaintiff  to  perform 
one  hundred  dollars  of  assessment-work  on  the  Silver  King 
for  the  year  1900,  so  as  to  make  the  claim  open  to  relocation 
on  January  9,  1901.  The  record  shows  that  the  court  called 
to  its  aid  a  jury  of  twelve  men,  and  submitted  to  them  certain 
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issues,  in  the  form  of  interrogatories,  directed  to  the  ascer- 
tainment of  the  extent  and  value  of  the  labor  done  and  im- 
provements made  upon  the  Silver  King  mining  claim  for  the 
year  1900,  and  that  upon  the  issues  thus  submitted  the  jury 
found  against  the  plaintiff.  The  court  followed  the  findings 
of  the  jury,  and  entered  a  decree  in  favor  of  the  defendant 
on  his  cross-complaint,  quieting  his  title  to  the  Unit  mining 
daim  against  aU  claims,  demands,  or  pretensions  of  the  plain- 
tiff thereto.  From  this  judgment  and  decree  the  plaintiff 
appeals. 

Error  is  sought  to  be  predicated  upon  the  form  of  the 
interrogatories  which  were  submitted  to  the  jury,  it  being 
daimed  that  the  same  were  not  plain,  terse,  direct,  and  sim- 
ple, nor  confined  to  a  single  question  of  fact,  nor  such  as 
could  be  answered  by  yes  or  no.  Our  statute  provides  that 
''in  all  cases,  whether  law  or  chancery,  where  more  than  one 
material  issue  of  fact  is  joined,  interrogatories  may,  under 
proper  instructions,  be  submitted  to  the  jury  by  the  court 
in  writing,  and  they  shall  be  answered  by  the  jury;  provided, 
that  such  interrogatories  shall  be  plain,  terse,  direct  and 
simple,  shall  each  be  confined  to  a  single  question  of  fact,  and 
shall  be  so  framed  as  to  be  answered  by  yes  or  no,  and  shall 
be  so  answered.''  Bev.  Stats.,  1901,  par.  1427.  This  statute 
is  directory  only,  and  the  matter  of  the  submission  of  inter- 
rogatories under  it,  in  any  case,  is  left  in  the  discretion  of 
the  trial  court.  But,  where  a  case  is  one  of  equitable  juris- 
diction solely,  the  court  is  not  bound  to  submit  any  issues  of 
fact  to  a  jury,  and,  if  it  does  so,  it  is  only  for  the  purpose 
of  ''enlightening  its  conscience,  and  not  to  control  its  judg- 
ment." In  such  a  case  the  court  is  at  liberty  to  disregard  the 
verdict  and  findings  of  the  jury,  either  by  setting  them  or  any 
of  them  aside,  or  by  letting  them  stand,  and  allowing  them 
more  or  less  weight  in  its  final  hearing  and  decree,  according 
to  its  own  view  of  the  evidence  in  the  case.  Improvement  Co, 
V.  Bradbury,  132  U.  S.  509,  10  Sup.  Ct.  177,  33  L.  Ed.  433; 
Perego  v.  Dodge,  163  U.  S.  160, 16  Sup.  Ct.  971,  41  L.  Ed.  113 ; 
Henry  v.  Mayer,  6  Ariz.  103,  53  Pac.  590;  Egan  v.  Estrada, 
6  Ariz.  248,  56  Pac.  721.  Inasmuch  as  the  answers  to  the 
interrogatories  which  the  court  submitted  to  the  jury  in  this 
case  could,  at  most,  only  be  advisory,  and  the  decree  to  be 
entered  would  have  to  proceed  from  the  court's  own  judg- 
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ment  respecting  the  facts,  no  error  can  be  predicated  upon  the 
form  in  which  the  interrogatories  were  propounded- 

It  is  also  urged  that  the  judgment  is  not  sustained  by  the 
evidence.  The  theory  of  the  defendant's  case  was  that  the 
Silver  King  ground  was  open  to  relocation  on  January  9, 
1901,  when  he  entered  thereon  and  located  it  as  the  "Unit 
Claim";  and,  in  order  to  prevail  in  the  action  upon  this 
theory,  it  devolved  upon  him  to  show  that  the  plaintiff  had 
failed  to  do  the  annual  work  upon  the  Silver  King  for  the 
year  1900  which  the  law  requires  to  be  done  upon  an  un- 
patented mining  claim.  The  evidence  showed  that  the  plain- 
tiff had  attempted  a  compliance  with  the  statute  by  making 
an  extension  upon  said  claim  of  what  was  known  as  the 
"Leonard  Tunnel."  A  large  number  of  witnesses  were  ex- 
amined by  the  respective  parties  touching  the  extent  and 
value  of  this  work,  and  there  was  a  conflict  in  the  evidence  as 
to  whether  or  not  the  same  was  worth  the  sum  of  one  hundred 
dollars.  It  was  the  finding  of  the  court  ''that,  during  the 
year  1900,  the  plaintiff  did  not  do  or  perform  one  hundred 
dollars'  worth  of  labor  and  improvements  upon  said  mining 
claim,"  and,  there  being  evidence  to  support  the  finding,  it 
will  not  be  disturbed  on  appeal.  This  being  the  pivotal  fact 
upon  which  the  case  turned,  the  evidence  must  be  held  to 
sustain  the  judgment. 

No  other  errors  are  assigned,  and  the  judgment  of  the  dis- 
trict court  is  afltened. 

Kent,  G.  J.,  and  Doan,  J.,  concur. 


[Civil  No.  805.    riled  March  20,  1903.] 
[71  Pac  917.] 

GEORGE  B.  UPTON  et  al.,  Defendants  and  Appellants,  v. 
ALBERT  WEISLING,  Plaintiflf  and  Appellee. 

L  OoNVEYANCifi  —  Action  to  Skt  Asn>s  —  Fraud  —  PLSAsiNa — Alleol- 
TiONs — SuPFioiENCT — ^MiNis  AND  MiNmG. — ^In  an  action  to  set  aaide 
a  conveyance  of  plaintiff's  one-third  interest  in  a  mining  claim,  the 
complaint  aUeged  specific  fraudulent  acts  on  the  part  of  plaintiff's 
co-owners,  and  that  defendant,  the  purchaser,  was  a  party  to  and 
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cognizant  of  all  the  fraudulent  acts,  misrepresentations,  and  deceit 
done,  said,  and  practiced  upon  said  plaintiff  by  his  co-owners  and 
parties  interested  therein,  and  that  by  reason  of  sudi  fraudulent 
act  plaintiff  was  induced  to  make  the  conyeyance.  Held,  that  the 
complaint  stated  a  cause  of  action  against  the  purchaser,  and  his 
demurrer  thereto  was  properly  overruled. 

2.  Apfkal  and  Esbob— Assionmxnts  or  Ebsob — ^Findings  or  Fact — 

Mers  Expressions  or  (Roust's  Opinion  not  Beviewabub. — Error 
predicated  upon  alleged  findings  which  are  mere  expressions  taken 
from  the  trial  court's  opinion,  and  not  the  findings  of  fact,  which 
were  signed  by  the  judge  and  became  the  basis  of  the  judgment, 
will  not  be  reviewed. 

3.  l^ARTNBESHIP  —  JOINT     VBNTUBBS  —  SALE     Or     PEOPERTT  —  FftAXn)  — 

Secret  Profits — Liability  or  Partners— Mines  and  Mining. — 
Defendants,  co-owners  of  a  mining  claim,  with  plaintiff,  represented 
that  defendant  L.  was  to  purchase  the  claims  in  controversy  for 
eight  thousand  dollars,  and,  relying  upon  representations,  plaintiff 
conveyed  his  interest  to  defendant  L.  for  $2,666.  As  a  matter  of 
fact,  L.  had  transferred  to  defendants,  plaintiff's  co-owners,  in 
addition  to  their  proportionate  share  of  the  eight  thousand  dollars, 
twenty  thousand  dollars  of  the  capital  stock  of  a  corporation 
organized  to  operate  the  mine.  Held,  that  the  relations  of  plaintiff 
and  his  co-owners  were  of  such  mutual  and  confidential  nature  as 
required  of  them  full  disclosure  of  all  the  facts  pertaining  to  the 
consideration  for  the  sale,  and  that  equity  requires  that  plaintiff 
should  receive  his  proportionate  share  of  the  capital  stock  issued 
to  his  co-owners. 

4.  Same  —  Same  —  Same  —  Same  —  Same— Liability  or  Purchaser — 
Mines  and  Mining. — Plaintiff  was  induced  by  his  co-owners  to 
convey  his  one-third  interest  in  certain  mining  property,  they 
representing  to  him  that  the  entire  property  was  to  be  sold  for 
eight  thousand  dollars,  whereas  in  fact,  by  a  secret  agreement  with 
the  purchaser,  they  were  to  receive,  in  addition  to  their  share  of 
the  purchase  price,  twenty  thousand  dollars  in  capital  stock  of  a 
*  corporation  to  be  organized  to  work  said  property.  While  defendant 
purchaser  had  knowledge  of  the  fraud  practiced  upon  plaintiff 
by  his  co-owners  in  misrepresenting  the  purchase  price,  he  did 
not  participate  in  the  deception,  nor  did  their  concealment  enable 
him  to  get  the  property  at  any  better  price,  or  benefit  him  in  any 
wise.  Held,  that  the  relation  of  defendant  purchaser  to  plaintiff 
was  different  from  that  of  the  co-owners,  and  a  judgment  against 
him  for  a  proportionate  share  of  the  stock  issued  was  unwarranted. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Yavapai. 
Eichard  E.  Sloan,  Judge.    Modified. 
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The  facts  are  stated  in  the  opinion. 

Frank  W.  Ellis,  and  Hemdon  &  Norris,  for  Appellants. 

There  is  no  construction  to  be  placed  upon  the  language  of 
the  complaint  that  would  justify  a  claim  that  it  designated 
any  act  of  fraud  on  Lamb's  part;  the  general  allegation  that 
he  was  cognizant  of  all  the  fraudulent  acts  and  misrepresenta- 
tions of  Upton  and  Hatfield  is  no  charge  of  any  fact  against 
him.  Estep  v.  Afingtrong,  69  Cal.  536,  11  Pac.  132;  Kent  v. 
Snyder,  30  Cal.  667;  Castle  v.  Bader,  23  Cal.  76;  Ockendon  v. 
Barnes,  43  Iowa  615;  Butler  v.  VieU,  44  Barb.  166;  Beaubien 
y.  Beaubien,  23  How.  (U.  S.)  190,  16  L.  Ed.  484;  Leaven- 
worth L.  and  O.  B.  Co.  v.  Commissioners  of  Douglass  County, 
18  Kan.  169. 

When  a  case  is  tried  by  the  court  and  there  are  findings 
of  fact,  such  findings  must  support  the  judgment  Kinsey 
V.  Oreen,  51  Cal.  379 ;  Swift  v.  Muygridge,  8  Cal.  445 ;  Majors 
V.  CoweU,  51  Cal.  478;  Northern  Pacific  B.  B.  Co.  v.  Beynolds, 
60  Cal.  90;  Wood  v.  Larue,  9  Mich.  158. 

Robert  E.  Morrison,  and  J.  H.  Collins,  for  Appellee. 

If  equity  appears  in  plaintiff,  however  defectively  pleaded, 
the  demurrer  will  be  overruled;  it  is  sufficient  if  the  main 
facts  and  incidents  which  constitute  the  fraud  against  which 
relief  is  desired  shall  be  fairly  stated,  so  as  to  put  the  defend- 
ant upon  his  guard  and  apprise  him  of  what  answer  may  be 
required  of  him.  KeUey  v.  Boettcher,  85  Fed.  55,  29  C.  C.  A. 
14;  United  States  v.  American  Bell  Tel.  Co.,  128  U.  S.  356,  9 
Sup.  Ct.  90,  32  L.  Ed.  ^bi-,  Harding  v.  Eandy,  11  Wheat.  103, 
6  L.  Ed.  429;  St.  Louis  v.  Knapp  Co.,  104  U.  S.  658,  26  L. 
Ed.  883. 

Where  collusion  and  combination  to  cheat  and  defraud  are 
charged,  a  demurrer  will  not  lie;  they  must  answer  fully. 
Shearer  v.  Shearer,  50  Miss.  113. 

While  a  purchaser  dealing  at  arm's  length  is  not  liable  in 
damages  for  remaining  silent  as  to  any  fact  affecting  the 
value  of  the  property,  yet  if  he  says  or  does  anything,  how- 
ever slight,  to  prevent  inquiry  or  to  influence  the  seller  to  part 
with  the  property  for  less  than  its  value,  the  transaction  is 
vitiated  by  fraud.  Laidlaw  v.  Organ,  2  Wheat.  178,  4  L.  Ed. 
214;  Livingston  v.  Peru  Iron  Co.,  2  Paige  Ch.  390. 
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The  co-owners  of  mines  occupy  such  confidential  relations 
as  to  require  full  disclosures  of  all  facts  which  affect  the  value 
of  the  mines  to  their  associates.  Daniel  v.  Broum,  33  Fed.  849 ; 
Gruher  v.  Baker,  20  Nev.  463,  23  Pac.  858,  9  L.  B.  A.  302; 
Curran  v.  Campion,  85  Fed.  67,  29  C.  C.  A.  26;  Donovan  v. 
Campion,  85  Fed.  71,  29  C.  C.  A.  30. 

DAVIS,  J.— On  the  thirtieth  day  of  April,  1901,  Albert 
Weisling  commenced  an  action  in  the  district  court  of  Yavapai 
County  against  George  B.  Upton,  Ben  Hatfield,  Garrett  E. 
Lamb,  and  the  Oro  Grande  Mining  Company.  His  amended 
complaint,  covering  many  pages  of  the  transcript^  sets  forth,  in 
substance:  An  agreement  alleged  to  have  been  entered  into 
between  the  plaintiff  and  the  defendants  George  B.  Upton  and 
Ben  Hatfield  on  or  about  September  20,  1900,  by  which  the 
three  were  to  become  associated  in  the  location,  development, 
and  sale  of  mining  properties;  that  by  the  terms  of  said 
agreement  such  properties  were  to  be  acquired  jointly  by  the 
said  Upton,  Hatfield,  and  the  plaintiff,  and  eiH  were  to  share 
equally  therein,  and  in  the  benefits,  profits,  and  losses  of  the 
venture ;  that  in  pursuance  of  their  said  agreement  the  said  par* 
ties  located  and  became  co-owners  of  six  certain  mining  claims, 
situate  in  the  Black  Bock  Mining  District,  in  Yavapai  County ; 
that  the  plaintiff  was  ignorant  and  inexperienced  in  the 
business  of  selling  mines,  and  without  knowledge  of  the  value 
of  mines,  but  that  the  said  Upton  was  a  person  of  great  skill, 
knowledge,  and  experience  in  mining,  and  as  a  dealer  in 
mining  properties;  that  the  plaintiff  fully  trusted  and  relied 
upon  his  associates,  Upton  and  Hatfield,  and  believed  that 
they  would,  in  all  things  connected  with  said  enterprise,  regard 
and  protect  his  interests  equally  with  their  own,  and  that  no 
unfair  advantage  would  be  taken  of  him  by  either  of  them; 
that  the  said  Upton  and  Hatfield,  contriving  and  intending  to 
injure,  cheat,  and  defraud  the  plaintiff,  and  to  deprive  him  of 
his  just  share  in  the  value  of  the  aforesaid  mining  claims, 
unlawfully,  and  in  violation  of  their  duty  to  the  plaintiff,  and 
of  the  trust  and  confidence  reposed  by  him  in  them,  artfully 
concealed  from  him  certain  material  facts  relating  to  the 
value  of  said  properties,  and  their  own  purposes  concerning 
the  devdopmoit  and  sale  thereof,  to  the  end  that  the  plaintiff 
might  be  induced  to  part  with  his  interest  in  said  property 
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for  a  grossly  inadequate  consideration;  that,  through  the  in- 
fluence and  persuasion  of  Upton  and  Hatfield,  the  plaintiff 
was  induced  to  authorize  and  consent  to  a  sale  of  all  of  the 
aforesaid  mining  claims  at  the  price  of  ten  thousand  dollars; 
that  no  sale,  however,  was  effected  on  this  basis;  that  the 
plaintiff  was  informed  by  the  said  Upton  and  Hatfield  that 
the  defendant  Garrett  E.  Lamb,  a  resident  of  Iowa,  was 
considering  the  purchase  of  said  properties,  but  would  not 
agree  to  pay  more  than  the  sum  of  eight  thousand  dollars  for 
the  same;  that  no  better  price  than  this  could  be  obtained 
from  any  source,  and  that  they  were  willing  and  anxious  to 
sell  at  this  price ;  that  the  plaintiff,  being  ignorant  of  the  real 
and  prospective  value  of  said  properties,  and  relying  upon  the 
friendship,  superior  judgment,  and  good  faith  of  his  asso- 
ciates, Upton  and  Hatfield,  consented  that  said  properties 
might  be  sold  to  said  Lamb  for  the  sum  of  eight  thousand 
dollars,  the  proceeds  to  be  equally  divided  between  the  three 
owners;  that,  in  pursuance  of  a  pretended  agreement  of  sale 
on  these  terms,  the  plaintiff,  on  January  3,  1901,  executed  to 
the  said  Lamb  a  bond  or  option  on  plaintiff's  one-third  interest 
in  the  said  mining  claims  at  the  price  of  $2,666,  and  simul- 
taneously therewith  executed  a  deed  therefor,  and  deposited 
the  same  in  escrow;  that  on  March  18,  1901,  the  said  Lamb, 
in  compliance  with  the  option  agreement,  paid  to  the  plaintiff 
the  sum  of  $2,666,  took  said  deed  out  of  escrow,  and  placed  it 
of  record.  The  complaint  further  sets  forth  that,  notwithstand- 
ing their  representations  to  the  contrary,  the  said  defendants 
Upton  and  Hatfield  did  not  sell  or  dispose  of  their  interest  in 
said  mining  claims,  but  that  they  are  still  part  owners  therein; 
that  their  pretense  of  selling  was  in  furtherance  of  a  formed 
design  and  fraudulent  purpose  to  deceive  and  defraud  the 
plaintiff,  and  to  secure  to  themselves  and  to  the  said  Lamb  the 
plaintiff's  interest  in  said  property;  that,  at  the  time  and 
prior  to  the  execution  of  the  option  and  deed  by  the  plaintiff, 
the  said  mining  claims  were  worth  in  excess  of  two  million 
dollars;  that  the  defendants  Upton  and  Hatfield  then  knew 
that  such  was  their  value;  that  the  defendant  Lamb  was  a 
party  to,  and  cognizant  of,  all  the  fraudulent  acts,  misrepre- 
sentations, and  deceit  done,  said,  and  practiced  by  Upton  and 
Hatfield  against  the  rights  and  properly  of  the  plaintiff,  and 
that  all  three  of  said  defendants  were  acting  in  collusion  to 
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cheat  and  defraud  the  plaintiflP  of  valuable  property,  and  to 
obtain  the  same  for  a  ridiculously  small  and  grossly  inade- 
quate consideration;  that,  solely,  by  reason  of  the  fraud,  deceit, 
collusion  and  wrongs  of  the  defendants  Upton,  Hatfield,  and 
Lamb,  the  plaintiff  was  induced  as  aforesaid  to  convey  away 
his  interest  in  said  mining  claims ;  that  the  Oro  Grande  Mining 
.  Company,  through  its  agents  and  officers'  assert  some  right  or 
title  to  said  properties,  and,  in  conjunction  with  its  co-defend- 
ants herein,  works,  operates,  and  controls  the  same.  The  plain- 
tiff, offering  to  return  the  $2,666  received  as  a  consideration 
for  said  conveyance,  and  to  do  all  manner  of  equity  required 
of  him,  prayed  judgment  for  the  rescission  or  cancellation  of 
the  deed  executed  by  him  for  said  mining  claims,  and  that  he 
be  restored  to  his  one-third  interest  therein.  He  also  asked  for 
such  other  and  further  relief  as  he  might  in  law  or  equity  be 
entitled  to. 

The  defendants  (Jeorge  B.  Upton  and  Ben  Hatfield,  by 
their  answer,  denied  generally  and  specifically  all  allegations 
of  said  complaint  which  charged  them  with  any  fraud,  deceit, 
collusion,  or  wrong-doing  against  the  plaintiff.  The  defendant 
Garrett  E.  Lamb  interposed,  and  urged  a  general  demurrer  to 
the  complaint,  which  was  overruled.  There  was  also  filed  in 
his  behalf  a  separate  answer,  which  contains  specific  denials 
of  all  averments  of  the  complaint  in  any  way  imputing  to  him 
fraudulent  collusion  with  Upton  and  Hatfield,  or  charging 
him  with  fraudulent  conduct  against  the  plaintiff.  There  was 
a  separate  answer  by  the  Oro  Grande  Mining  Company, 
asserting  full  title  to  said  mining  properly  derived  by 
purchase  in  good  faith.  The  evidence  at  the  trial  tended 
to  establish,  among  other  things,  that  on  January  3,  1901, 
when  the  plaintiff,  Weisling,  executed  his  option  and  deed 
for  the  sale  of  his  one-third  interest  in  said  mining  claims 
to  Lamb  at  the  price  of  $2,666,  the  defendants  Upton  and 
Hatfield  had  already  entered  into  an  option  agreement  with 
Lamb,  by  the  terms  of  which  they  were  to  receive,  as 
consideration  for  the  transfer  of  their  two-third  interest, 
the  sum  of  $5,333,  and,  in  addition  thereto,  one  third  of 
the  capital  stock  of  a  corporation  to  be  organized  for  the 
purpose  of  taking  over  the  title  to  said  mining  properties 
and  developing  the  same;  that  thereafter  the  said  Upton 
and  Hatfield  received  from  Lamb  the  said  sum  of  $5,333,  and 
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made  a  deed  of  their  said  interest  to  him,  as  trustee;  that 
Lamb  thereupon  caused  to  be  oi^anized  the  Oro  Grande 
Mining  Company,  a  corporation  with  a  capital  stock  of  sixty 
thousand  dollars,  and  deeded  to  said  company  the  aforesaid 
mining  claims;  that  twenty  thousand  dollars  of  the  capital 
stock  of  said  company  was  delivered  to  Upton  and  Hatfield,  in 
compliance  with  their  agreement  with  Lamb.  The  court  below, 
in  its  judgment,  did  not  grant  the  plaintiff  relief  to  the  extent 
of  ordering  a  rescission  of  the  deed  executed  by  him  to  Lamb, 
but  entered  a  decree  requiring  the  defendants  Upton,  Hatfield, 
and  Lamb,  to  deposit  in  court  for  the  plaintiff's  benefit  one 
third  of  twenty  thousand  dollars  of  the  capital  stock  of  the 
Oro  Grande  Mining  Company,  or,  in  default  thereof,  that  the 
plaintiff  recover  judgment  against  them  for  the  face  value  of 
the  said  stock.  The  case  was  ordered  dismissed  as  to  the 
defendant  company.  The  defendants  Upton,  Hatfield,  and 
Lamb  have  taken  an  appeal  from  the  judgment  and  decree  so 
entered. 

The  first  assignment  of  error  is  made  in  behalf  of  Lamb 
alone,  and  is  based  upon  the  overruling  of  his  demurrer  to  the 
complaint.  It  is  claimed  that,  as  to  this  defendant,  the  alle- 
gations of  fraud  made  by  the  complaint  are  too  general,  and 
only  averments  of  legal  conclusions.  We  think  that  counsel 
have  misconceived  the  scope  and  effect  of  the  complaint  as  it 
relates  to  the  defendant  Lamb.  Clearly,  there  is  a  direct  and 
concise  statement  of  the  facts  connecting  him  with  all  the  mis- 
representations and  deceit  alleged  in  the  complaint  against 
Upton  and  Hatfield.  It  is  sufficient  if  the  main  facts  or  inci- 
dents which  constitute  the  fraud  against  which  relief  is 
desired  shall  be  fairly  stated,  so  as  to  put  the  defendant  upon 
his  guard  and  apprise  him  of  what  answer  may  be  required 
of  him.    Story's  Equity  Pleading,  sec.  252. 

It  is  claimed  that  the  court  erred  in  its  findings  of  fact,  but 
the  alleged  findings  upon  which  error  is  sought  to  be  predi- 
cated are  mere  expressions  taken  from  the  trial  court's  opinion, 
and  not  the  findings  of  fact  which  were  signed  by  the  judge 
and  became  the  basis  of  the  judgment  These  latter  are  con- 
tained in  the  record,  but,  through  some  inadvertence,  appear 
to  have  escaped  the  attention  of  counsel  for  appellants.  Th^y 
show  that,  upon  the  material  and  disputed  points  in  tbe  case, 
the  trial  court  found  as  follows :    ^'That  on  or  about  the  third 
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day  of  January,  1901,  plaintiff  herein  executed  an  option  to 
the  defendant  Garrett  E.  Lamb,  granting  the  said  Qarrett  E. 
Lamb  therein  the  right  to  purchase  his  one-third  interest  in 
and  to  said  property  for  the  sum  of  $2,666,  and  at  the  same 
time  executed  a  deed  to  said  one-third  interest  in  and  to  said 
property  to  said  defendant  Garrett  E.  Lamb,  and  deposited 
the  same  in  escrow  to  be  delivered  to  said  Lamb  in  the  event 
that  the  latter  should  pay  to  plaintiff  the  purchase  price  in 
said  option  named,  to  wit,  the  sum  of  $2,666.    That  prior  to 
said  3d  day  of  Januaiy,  1901,  and  prior  to  the  execution  of 
said  option  and  deed,  said  plaintiff  authorized  de{endant 
Geoi^e  B.  Upton  to  negotiate  a  sale  of  said  property  upon  the 
agreed  price  of  ten  thousand  dollars  for  the  whole  thereof. 
That,  at  the  time  of  the  execution  of  said  option  and  deed, 
defendants  Upton  and  Hatfield  represented  to  plaintiff  that 
they  were  willing  and  desirous  of  selling  the  property  herein 
described  for  the  sum  of  eight  thousand  dollars,  and  that  the 
defendant  Garrett  E.  Lamb  was  willing  to  purchase  the  same 
for  said  sum  of  eight  thousand  dollars,  and  that  no  further 
sum  would  be  paid  by  said  Lamb  for  said  property,  but  that 
the  said  sum  of  eight  thousand  dollars  was  all  that  could  be 
had  for  the  same.     That  plaintiff  herein  was  induced  and 
persuaded  to  give  said  option,  and  to  execute  said  deed  for 
the  sum  of  $2,666,  by  reason  of  said  representations,  so  made 
as  aforesaid  by  said  Upton  and  Hatfield,  that  the  sum  of  eight 
thousand  dollars  was  the  full  purchase  price  of  said  property, 
and  that  no  greater  or  further  sum  or  sums  could  be  had  from 
the  purchaser,  said  Garrett  E.  Lamb.  That  subsequently,  and 
on  the  eighteenth  day  of  March,  1901,  said  defendant  Garrett 
E.  Lamb  paid  to  the  plaintiff  herein  the  said  sum  of  $2,666, 
and  obtained  the  said  deed,  placed  as  aforesaid  in  escrow,  and 
had  the  same  recorded  in  the  office  qf  the  county  recorder  of 
said  county.    That,  prior  to  the  execution  by  plaintiff  to  said 
Lamb  of  said  option  and  deed,  the  defendants  Upton  and 
-  Hatfield  had  entered  into  an  agreement  with  said  defendant 
Lamb,  wherein  it  was  agreed  that  said  defendants  Upton  and 
Hatfield  should  convey  to  a  corporation  thereafter  to  be  formed 
all  their  right,  title,  and  interest  in  and  to  said  property,  in 
consideration  of  the  sum  of  $2,666  to  be  paid  to  each  of  said 
defendants,  and  in  addition  thereto  were  to  receive  one  third 
of  the  capital  stock  of  said  corporation.    That,  in  compliance 
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with  the  said  agreement^  said  defendant  Garrett  E.  Lamb 
thereafterwards  pay  to  said  Upton  and  to  said  Hatfield  the  sum 
of  $2,666  each,  and  did  thereafterwards  cause  to  be  oi^anized 
a  corporation  known  as  the  'Oro  Grande  Mining  Company/ 
with  a  capital  stock  of  $60,000,  and  did  thereafterwards  cause 
to  be  issued  to  said  Upton  and  to  said  Hatfield,  as  a  further 
consideration  for  said  conveyance,  the  sum  of  twenty  thousand 
dollars  of  the  capital  stock  of  said  Oro  Grande  Mining  Com- 
pany, fully  paid.    That,  at  the  time  plaintiff  gave  his  said 
option  and  deed  to  said  defendant  Lamb,  he  did  not  know 
^  that  said  Upton  and  Hatfield  were  to  receive  any  other  consid- 
eration for  their  conveyance  of  their  interests  in  said  property 
than  the  money  consideration  hereinbefore  set  forth,  nor  did 
he,  at  the  time  when  said  defendant  Garrett  E.  Lamb  paid  the 
plaintiff  the  purchase  price  agreed  upon  for  plaintiff's  inter- 
est, have  any  knowledge  that  said  Upton  and  Hatfield  were 
to  receive  any  other  or  different  consideration  than  said  money 
consideration  hereinbefore  set  forth.   That  by  reason  of  said 
concealment  by  said  Upton  and  said  Hatfield  of  the  fact  that 
they  were  to  receive  any  additional  consideration  than  said 
money  consideration  for  said  conveyance  of  their  said  in- 
terests, and  by  reason  of  the  actual  representations  made  to 
said  plaintiff  by  said  Upton  and  Hatfield  that  the  full  purchase 
price  for  the  entire  property  was  to  be  the  sum  of  eight 
thousand  dollars,  and  that  no  further  sum  or  sums  could  be 
had  therefor  from  said  Lamb,  the  said  plaintiff  was  persuaded, 
induced,  and  influenced  to  reduce  the  selling  price  of  his  one- 
third  interest  in  and  to  said  property  from  the  sum  of 
$3,333.33  to  the  said  sum  of  $2,666.    That  the  said  Garrett 
E.  Lamb  knew  at  the  time  of  the  execution  of  said  option 
and  deed,  and  at  the  time  of  the  completion  of  the  purchase 
of  plaintiff's  one-third  interest,  of  said  concealment  and  mis- 
representations on  the  part  of  said  Upton  and  Hatfield.     The 
court  further  finds  that  no  other  or  further  wrong,  deceit, 
concealment,  or  misrepresentation  was  practiced  upon  said- 
plaintiff  by  any  of  the  defendants  herein  than  that  above 
found.    The  court  further  finds  that  there  are  stockholders 
of  the  Oro  Grande  Mining  Company,  one  of  the  defendants 
herein,  who  had  no  knowledge  of  the  concealment,  deceit,  and 
misrepresentations  hereinbefore  set  forth."    All  of  the  above 
findings  were  based  upon  the  evidence  presented  at  the  trial. 
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and  we  think  that  no  one  of  them  is  subject  to  the  objection 
that  it  is  not  fairly  siustained  by  proofs. 

It  is  further  urged  that  the  judgment  as  rendered  is  not 
supported  either  by  the  evidence  or  the  findings,  and  par- 
ticularly that  the  state  of  the  case  did  not  warrant  any 
judgment  against  the  defendant  Lamb.  The  evidence  did  not 
sustain  aU  of  the  allegations  of  fraud  which  the  complaint 
contained,  and  it  is  to  be  observed  that  the  trial  court  only 
declared,  by  its  finding,  that  misrepresentation  and  conceal- 
ment had  been  practiced  by  the  defendants  in  relation  to  the 
price  which  could  be  obtained  for  the  joint  property.  It  is 
clear  to  us  from  the  evidence  that  the  relations  between  the 
plaintiff  and  his  co-owners  were  such  as  required  of  them  full 
disclosure  of  all  the  facts  pertaining  to  the  consideration  for 
the  proposed  sale.  These  relations  were  of  a  mutual  and 
confidential  character,  and  the  plaintiff  was  rel3ring  and  act- 
ing altogether  upon  the  good  faith  of  his  two  associates.  The 
status  was  not  that  of  parties  dealing  with  a  third  ''at  arm's 
length."  So  that  we  have  no  hesitancy  in  saying  that  the 
plaintiff,  having  been  induced  by  the  defendants  Upton  and 
Hatfield  to  part  with  his  interest  in  the  joint  property  upon 
their  representation  that  the  price  of  eight  thousand  dollars 
was  to  be  obtained  for  the  whole  thereof,  it  was  right  and 
equitable  that  he  should  be  decreed  to  have  his  proportionate 
share  of  the  twenty  thousand  dollars  stock  received  as  con- 
sideration by  said  defendants  in  excess  of  that  sum.  But, 
while  approving  the  judgment  of  the  court  below  in  so  far 
as  it  relates  to  the  defendants  Upton  and  Hatfield,  we  do  not 
think  there  is  justification,  either  in  the  evidence  or  the 
findings  of  the  court,  for  subjecting  the  defendant  Lamb  to 
the  terms  imposed  against  Upton  and  Hatfield.  As  the  pur- 
chaser, his  relation  to  the  transaction  was  different  from  theirs, 
and  the  duty  which  he  owed  to  the  plaintiff  dissimilar.  The 
finding  was  merely  that  he  had  knowledge  of  the  misrep- 
resentation and  concealment  on  the  part  of  Upton  and  Hatfield 
concerning  the  purchase  price.  The  court  did  not  find  that 
he  participated  in  the  deception.  It  does  not  appear  that 
the  fraud  practiced  upon  the  plaintiff  by  Upton  and  Hatfield 
enabled  Lamb  to  get  the  property  at  any  better  price,  or  that 
he  was  in  any  wise  benefited  thereby.  Not  having  received 
any  portion  of  the  twenty  thousand  dollars  stock,^  he  could 
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not  surrender  the  same,  and  we  think  there  was  error  in 
making  him  subject  to  the  provisions  of  the  decree. 

The  judgment  will  be  modified  to  the  extent  of  relieving 
the  defendant  Lamb  from  its  operation,  and  in  all  other  re- 
spects will  be  afSrmed. 

Kent,  C.  J.,  and  Doan,  J.,  concur. 
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GEORGE  W.   SEAVERNS,  Defendant  and  Appellant,  ▼. 
MARTIN  COSTELLO,  Plaintiff  and  Appellee. 

1.  Appeal  and  Ebbob — ^Evidencb — Objections — Pbbsuicftion — ^Incov- 

FBTENT   EVIDSNCE  DlSBEOABDED   WhEBB   COMPETENT  EVIDENCE   SUF- 

POBTs  Judgment — ^United  States  v.  Mabks,  5  Abiz.  404,  52  Pac. 
773,  Followed. — ^Where  the  reeord  shows  that  objeetioiui  were  in- 
terposed on  the  trial  to  the  admissibility  of  certain  doemnents  of- 
fered in  eyidence,  and  fails  to  show  what  of  said  preferred  evidence 
was  considered  hy  the  court,  or  what  excluded,  in  reaching  its 
decision,  it  will  be  presumed  that  the  incompetent  evidence  was 
disregarded,  if  the  competent  evidence  in  the  record  sustains  the 
judgment. 

8.  Taxes  and  Taxation  —  Tax-CJollectob's  Deed  —  Validity  —  Must 
Comply  with  Bequibemsnts  or  Statute — ^Bev.  Stats.  Abiz.  1887, 
Pab.  2701,  Ck)NSTBUED. — ^A  tax-collector's  deed  containing  no  recital 
of  the  name  of  the  person,  firm,  company,  or  corporation  assessed, 
and  from  whom  the  taxes  were  due,  nor  any  statement  that  the 
same  was  ''unknown,"  is  void  on  its  face  for  want  of  compliance 
with  the  requirements  of  paragraph  2701,  supra. 

3.  Same  —  Same  —  Void— Nor  Pbima  Facie  Evidence  or  Titlb— Nor 

Basis  pob  Afpibmative  BELncr. — A  void  tax-collector's  deed  is  not 
even  prima  facie  evidence  that  the  title  of  the  owner  to  the  premises 
assessed  is  impaired,  and  cannot  offer  basis  for  af&rmative  relief. 

4.  Mines  and  Mininci — Action  to  Becoveb  Claim — ^Defense — Statute 

or  Limitations — Advebse  Possession — Evidence — SumciENCY — 
Bev.  Stats.  Abiz.  1887,  Pabs.  2229,  2328,  Cited. — ^In  an  action  to 
recover  a  mining  claim,  where  defendant  pleaded  the  statute  of  lim- 
itations, in  compliance  with  paragraphs  2299  and  2328,  supra,  setting 
up  adverse  possession  for  ten  years,  and  offered  evidence  to  support 
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the  elaiin  of  adyeree  potsesnon,  that  he  had  been  upon  the  prem- 
iaesy  rappoied  that  he  owned  it,  having  the  tax-title  deed  from  the 
eountj,  but  that  he  had  done  nothing  thereon,  except  pay  the 
taxes  for  ten  years,  such  evidence  is  too  meager  and  indefinite  to 
establish  the  "peaceable  and  adverse  poesession''  without  which 
the  plea  of  limitations  is  unavailing. 

i.  LnciTATiONfl — ^PLBADiKO^^-The  pleading  «f  the  statute  of  fimitatioM 

does  not  dispense  with  the  necessity  of  also  pleading  all  facts 

essential  to  bring  the  party  within  the  provisions  of  the  statute 

when  the  existence  of  those  facts  is  not  showu  by  the  pleading  of 

j  the  opposite  party. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Cochise. 
F.  M.  Doan,  Judge.    AfiBrmed. 

The  facts  are  stated  in  the  opinion. 

English  ft  Bowman,  for  Appellant  .    , 

i 
James  Beilly,  and  F.  W.  Goodbody,  for  Appellee. 

The  tax-deed  is  void  on  its  face,  because  it  shows  an  ab- 
solute want  of  compliance  with  the  command  of  paragraphs 
2640,  2649,  and  2652  of  the  BcYised  Statutes  of  1887,  not 
having  been  assessed  to  any  owner  known  or  unknown. 
Baird  v.  Benlisa,  142  U.  S.  664,  12  Sup.  Ct  323,  35  L.  Ed. 
1151;  Northern  Pacific  By.  Co.  v.  Qalvin,  85  Fed.  811;  City 
of  8t.  Louis  V.  Wenneker,  145  Mo.  230,  68  Am.  St  Eep.  561, 
47  S.  W.  105;  Hancock  v.  Stackpole,  40  Fla.  362,  24  South. 
914,  45  L.  B.  A.  814. 

Again,  the  deed  is  void  because  it  does  not  contain  the  name 
of  grantor  (''owner,  known  or  unknown"),  as  commanded 
by  paragraph  2701  of  the  Bevised  Statutes  of  1887.  Cases 
supra. 

Again,  the  deed  conveys  the  whole  property,  worth  many 
thousands  (nearly  thirteen  acres),  without  any  offer  to  seU 
any  less  quantity,  against  the  command  of  paragraph  2694, 
and  against  the  command  of  the  judgment  French  ▼.  Ed- 
wards, 13  Wall.  506,  20  L.  Ed.  702;  WiUiams  y.  Peyton,  4 
Wheat  77,  4  L.  Ed  518. 

DAVIS,  J.— On  the  fourth  day  of  June,  1901,  Martin  Co». 
tello  commenced  an  action  in  the  court  below  against  the 
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Arizona  Eastern  and  Montana  Smelting,  Ore  Purchasing  and 
Development  Company,  the  Turquoise  Mining  Company,  and 
George  W.  Seavems,  to  quiet  his  title  to  the  Mona,  a  patented 
mining  claim,  situate  in  the  Tombstone  Mining  District    The 
defendant  companies  made  no  defense  to  the  suit.    The  de- 
fendant George  W.   Seavems  filed  an  answer  and  crosa- 
complaint.    The  answer  generally  and  specifically  denies  each 
and  eveiy  allegation  of  the  complaint.    In  his  cross-complaint 
the  defendant  ''alleges  that  he  is  the  owner,  possessed,  and 
entitled  to  the  possession  of  the  mining  claim  described  in  the 
plaintiff's  complaint;  that  the  plaintiff  is  setting  up  and 
asserting  title  to  said  mining  claim  which  is  adverse  to  that 
of  this  defendant,  and  is  a  cloud  ui)on  the  defendant's  title 
to  said  premises.    Defendant  alleges  that  for  10  years  con- 
tinuously last  past,  and  hitherto,  he  and  his  grantors  and 
predecessors  in  interest  have  been  in  the  quiet,  peaceable,  un- 
interrupted,  exclusive,   notorious,   adverse,   and  undisputed 
I>ossession  of  said  mining  claim,  i)ossessing,  owning,  and  claim- 
ing to  own  the  same  against  the  plaintiff  and  the  whole  world, 
and  during  all  of  that  time  have  paid  the  territorial,  county, 
and  other  taxes  lawfully  levied  thereon;  and  in  bar  of  plain- 
tiff's right,  or  pretended  right,  of  action,  this  defendant  now 
specially  pleads  the  statutes  of  limitations  of  the  territory  of 
Arizona,  as  contained  in  the  Civil  Code  thereof,  title  44,  c. 
1,  par.  2299,  sec.  3,  and  the  other  laws  of  the  said  territory 
with  reference  thereto.    Rev.  Stats.  1887."    The  defendant 
prayed  that  the  plaintiff  take  nothing  by  his  action,  and  that 
defendant  have  judgment  for  his  costs  and  disbursements; 
that  it  be  decreed  that  the  plaintiff  has  no  right,  title,  or  in- 
terest in  or  to  the  said  mining  property,  or  any  part  thereof; 
that  defendant's  title  thereto  be  forever  quieted;  and  for 
such  other  general  and  equitable  relief  as  to  the  court  may 
seem  meet.    Upon  the  trial,  the  plaintiff  introduced  in  evi- 
dence the  patent  issued  by  the  United  States  to  Charles  Mc- 
Namee  for  said  Mona  claim,  dated  December  28, 1883,  together 
with   regular  and  sufficient  mesne  conveyances  !Erom  .  said 
patentee  to  himself,  duly  recorded,  and  thereupon  rested  his 
case.     The  defendant  Seavems  then  offered  in  evidence  a 
deed  from  J.  P.  McAllister,  tax-collector  of  Cochise  County, 
dated  November  25,  1891,  purporting  to  convey  to  said  de- 
fendant the  mining  premises  in  controversy,  for  the  considers- 
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tion  of  six  dollars^  in  virtue  of  a  sale  theretofore  made  un- 
der  a  tax-judgment  rendered  in  the  district  court  of  said 
county.  This  deed  recited  various  acts  done,  anterior  to  its 
execution^  in  compliance  with  the  statute,  which  at  the  time 
required  a  court  proceeding  and  judgment  as  a  basis  for  the 
sale  of  property  for  delinquent  taxes.  The  tax-deed  did  not, 
however,  contain  a  recital  of  the  name  of  the  person,  firm,  com- 
pany, or  corporation  assessed,  and  from  whom  the  taxes  on 
said  premises  were  due,  nor  any  statement  that  the  same  was 
unknown.  Because  of  the  omissions  referred  to,  and  also 
ui)on  other  grounds,  the  plaintiff  objected  to  the  introduction 
of  the  tax-deed  in  evidence,  and  the  court  reserved  its  ruling 
VLpon  the  objection.  The  defendant  Seavems  testified  as  a 
witness  in  his  own  behalf.  That  portion  of  his  testimony 
which  is  material  was  substantially  as  follows:  ''I  am  ac- 
quainted with  the  ground  included  within  the  confines  of  the 
Mona  mine  which  is  the  subject  of  the  litigation  herein.  I 
have  been  upon  the  premises,  all  over  it.  I  supposed  that  I 
owned  it,  having  the  tax-title  deed  from  Cochise  County. 
I  took  title,  as  I  claim,  under  this  deed  from  the  tax-collector. 
I  have  paid  the  taxes  on  the  property  for,  I  think,  10  years." 
To  the  question,  on  direct  examination,  ''From  the  time  that 
you  bought  this  property  from  the  tax-collector — from  the 
time  that  the  territoiy  conveyed  it  to  you,  as  described  in  this 
tax-deed — ^what  have  you  done,  with  reference  thereto,  to  the 
said  mine,  if  anything!"  the  witness  answered,  "Nothing, 
but  paid  the  taxes."  There  was  no  other  evidence  offered 
on  the  part  of  the  defendant.  As  tending  to  prove  the  in- 
validity of  the  tax  sale,  the  plaintiff,  in  rebuttal,  sought  to 
introduce  certain  documentary  evidence,  consisting  of  the 
assessment-roll  of  Cochise  County  for  the  year  1889,  the  or- 
der levying  the  taxes  for  that  year,  and  the  tax-judgment  upon 
which  the  sale  was  predicated.  The  record  shows  that  this 
evidence  was.  received,  subject  to  the  objections  thereto  by 
the  defendant,  upon  which  the  court  reserved  its  ruling.  The 
plaintiff  tendered  to  the  defendant  on  the  trial  the  full 
amount  which  would  be  due  to  him,  including  penalties  and 
costs,  as  the  holder  of  a  void  tax-deed.  A  judgment  and  de- 
cree was  rendered  in  the  plaintiff's  favor,  quieting  his  title 
against  the  defendants,  and  each  of  them,  and  all  persons 
claiming  through  or  under  said  defendants,  or  any  of  them. 
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It  was  further  decreed  that  the  plaintiff  ahonld  pay  to  the 
defendant  Seavems  the  sum  of  $39.89^  being  the  amount  due 
to  him  under  the  statute  as  the  holder  of  a  void  tax-deed^ 
From  this  judgment  the  said  defendant  appeals. 

The  record  shows  that  objections  were  interposed  on  the 
trial  to  the  admissibility  of  certain  documents  offered  in  evi- 
dence, but  it  does  not  appear  from  the  record  what  of  said 
proffered  evidence  was  considered  by  the  court,  or  what  ex- 
cluded, in  reaching  its  decision.  Under  these  conditions,  we 
must  look  into  the  case  and  determine  whether  the  competent 
evidence  sustains  the  judgment,  for,  if  that  be  true,  then  we 
are  justified  in  assuming  that  the  lower  court  disregarded  that 
which  was  incompetent.  United  States  v.  Marks,  5  Ariz. 
404,  52  Pac.  773.  The  appellee,  in  proof  of  his  title,  showed 
a  regular  chain  of  transfer  from  the  sovereignty  of  the  soil 
to  himself,  by  deeds  duly  registered.  The  appellant  sought 
to  prove  title  by  his  deed  from  the  tax-collector.  The  statute 
in  force  at  the  time  of  the  execution  of  this  tax-deed,  and 
applicable  to  instruments  of  this  character,  required  that 
''the  deed  shall  state  the  cause  of  the  sale,  the  amount  sold, 
the  price  for  which  the  real  estate  was  sold,  the  name  of  the 
person,  firm,  company  or  corporation  assessed,  and  from  whom 
the  taxes  were  due,  provided,  the  name  is  known,  and  if  un- 
known, say  'unknown,'  the  same  description  of  the  land  as 
is  given  in  the  order  of  sale  and  certificate  of  sale,  and  such 
other  description  as  may  be  practicable  for  better  identifica- 
tion." Rev.  Stats.  1887,  par.  2701.  Where  the  statute  pre- 
scribes the  particular  form  of  a  tax-deed,  the  form  becomes 
substance,  and  must  be  strictly  pursued,  or  the  deed  will  be 
void.  Blackwell  on  Tax  Titles,  p.  366.  A  special  -powct 
granted  by  statute,  affecting  the  rights  of  individuals,  and 
which  divests  the  title  to  real  estate,  ought  to  be  strictly 
pursued,  and  it  should  so  appear  on  the  face  of  the  proceed- 
ings. Atkins  V.  Rinnan,  20  Wend.  240,  32  Am.  Dec.  534. 
Where  the  statute  requires  particular  matters  to  be  recited 
in  a  tax-deed,  the  failure  of  the  deed  to  contain  such  re- 
citals renders  the  same  void.  Grimm  v.  0*C(yimell,  54  Cal. 
522;  Hughes  v.  Cannedy,  92  Cal.  382,  28  Pac.  573;  Simmons 
V.  McCarthy,  118  Cal.  622,  50  Pac.  761;  Wakeley  v.  Mohr,  18 
Wis.  321.  The  tax-collector's  deed  in  the  case  before  us  con- 
tained no  recital  "of  the  name  of  the  person,  firm,  company 
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or  corporation  assessed,  and  from  whom  the  taxes  were  due/' 
nor  any  statement  that  the  same  was  ''nnknown."  The  deed 
was  therefore  void  on  its  face  because  of  want  of  compliance 
with  the  requirements  of  the  statute.  It  was  not  even  prima 
facie  evidence  that  the  title  of  the  owner  of  the  premises  as- 
sessed was  impaired,  and  could  not  form  the  basis  for  afBrma- 
tive  relief.  Simmons  y.  McCarthy,  supra.  It  cannot  be  con- 
tended that  the  tax- judgment,  ordering  the  sale  of  the  prem- 
ises to  satisfy  the  taxes,  interest,  penalties,  and  costs  due 
thereon,  would  constitute  any  evidence  of  title  in  the  ap- 
pellant 

The  court  below  held  that  the  appellant  had  not  pleaded 
facts  sufficient  to  entitle  him  to  have  advantage  of  the  statute 
of  limitations  which  he  invoked,  because  his  pleading  did  not 
show  that  he  was  "claiming  under  a  deed  or  deeds  duly 
registered."  The  statute  provides:  ** Every  suit  to  be  in- 
stituted to  recover  real  property  as  against  any  person  having 
peaceable  and  adverse  possession  thereof,  cultivating,  using, 
or  enjoying  the  same,  and  paying  taxes  thereon,  if  any,  and 
claiming  under  a  deed  or  deeds  duly  registered,  shall  be  in- 
stituted within  five  years  next  after  the  cause  of  action  shall 
have  accrued,  and  not  afterwards.''  Bev.  Stats.  1887,  par. 
2299.  There  is  also  a  provision  that  "the  laws  of  limitation 
of  this  territory  shall  not  be  made  available  to  any  person 
in  any  suit,  in  any  of  the  courts  of  this  territory,  unless  it 
be  specially  set  forth  as  a  defense  in  his  answer."  Id.,  par. 
2328.  The  pleading  of  the  statute  of  limitations,  however, 
does  not  dispense  with  the  necessity  of  also  pleading  all  facts 
essential  to  bring  the  party  within  the  provisions  of  the  statute, 
when  the  existence  of  those  facts  is  not  shown  by  the  pleading 
of  the  opposite  party;.  But  tiiis  can  have  no  important  bear- 
ing ui)on  the  case  at  bar,  since  the  evidence  in  regard  to  the 
appellant's  occupancy  of  the  disputed  premises,  which  is 
wholly  contained  in  the  testimony  of  the  appellant  himself, 
is  entirely  too  meager  and  indefinite  to  establish  the  "peace- 
able and  adverse  possession"  without  which  the  plea  of  limita- 
tions would  be  unavailing. 

We  think  the  judgment  of  the  court  below  is  sustained  by 
the  evidence,  and  it  will  therefore  be  affirmed. 

Kent,  C.  J.,  and  Sloan,  J.,  concur. 
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[Civil  No.  812.    Filed  Oet  31, 1903.] 
[74  Pae.  48.] 

PHOENIX  LIGHT  AND  FUEL  COMPANY,  Defendant  and 
AppeUant,  v.  THOMAS  D.  BENNETT,  Plaintiff  and 
Appellee. 

1.  Nkguosnos— What  Con8TITuti8 — ^Essential  Ingbkdient. — ^An  eann- 

tial  ingredient  to  any  eoneeption  of  negUgenee  is  that  it  inTolves 
the  violation  of  some  legal  duty — a  duty  to  take  care  of  the  person 
or  property  of  another. 

2.  Same — ^Bsasonablb  Gabs. — ^Where  a  person,  proceeding  in  a  lawfol 

buflinesB,  exercises  reasonable  care,  the  law  does  not  make  him  an 
insurer  against  the  consequences  of  his  actions  which  reaaonabls 
care  and  foresight  could  not  have  prevented. 

3.  Same— Elect&icty— WiBiNG — ^Insulation— Must  ra  Bufficikht  to 

Pbotect  from  Cubrent  Oabbisd  fbom  Defendant's  Plant — ^Bur 
NOT  TO  Pbotect  fbom  Electbigity  Hayino  Its  Obioin  in  the 
Clouds  ob  Atmosphebe. — ^Where  plaintiit's  house  was  destroyed 
by  fire  during  a  violent  electrical  storm,  and  plaintiff  brought  suit 
against  defendant  and  electric  light  company,  making  the  gravamen 
of  his  action  the  negligence  of  defendant  in  failing  to  properly 
insulate  the  wire  which  ''it  placed  through  the  window  casement 
of  plaintiff's  house"  for  the  purpose  of  conveying  to  lights  in  said 
house,  the  current  generated  by  said  defendant,  the  court  erred  in 
submitting  to  the  jury  any  question  as  to  the  defendant's  liability 
for  a  failure  to  insulate  these  wires  against  electricity  having  its 
origin  in  the  clouds  or  atmosphere. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Edward  Ken^,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Chalmers  &  Wilkinson,  and  Hemdon  ft  Norris,  for  Appel- 
lant. 

Defendant's  motions  to  instruct  the  jury  to  bring  in  a  ver- 
dict for  defendant  under  the  evidence  should  have  been 
granted  by  the  court.  When  there  is  no  evidence  in  the  eajM 
to  support  the  plaintiff's  theory,  the  rule  of  law  is  that  the 
jury  should  be  so  instructed,  and  judges  are  no  longer  re- 
quired to  submit  a  question  to  a  jury  merely  because  some 
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evidence  has  been  introduced  by  the  plaintiff,  unless  the 
evidence  be  of  such  a  character  that  it  would  warrant  the 
jury  in  finding  a  verdict  for  the  plaintiff.  Schuylkill  amd  D. 
Improvement  etc.  Co.  v.  Mumon,  14  Wall.  442,  20  L.  Ed.  867; 
Boot  V.  Fay,  5  Ariz.  19,  43  Pac.  527. 

Where  the  verdict  of  a  jury  is  palpably  against  the  evi- 
dence, it  is  proper  to  invoke  this  rule.  Slate  Creek  Iron  Co. 
Y.EaU,  11  Ky.  Law  Rep.  456, 12  S.  W.  580. 

There  can  be  no  doubt  in  r^ard  to  the  rule  that  where 
damages  are  attempted  to  be  recovered  for  an  injury,  the 
damages  must  result  as  the  natural  and  proximate  conse- 
quence of  the  wrongful  act;  and  we  admit  the  rule  of  law 
that  one  shall  be  held  liable  for  those  consequences  which 
might  have  been  expected  as  the  natural  result  of  his  con- 
duct, but  not  for  those  he  could  not  have  foreseen,  and  was 
therefore  under  no  obligation  to  take  into  consideration. 

The  supreme  court  of  the  United  States  in  Insurance  Co.  v. 
Tweed,  7  Wall.  44,  19  L.  Ed.  65,  said:  ''One  of  the  most 
valuable  criteria  furnished  us  by  the  authorities  is,  to  ascer- 
tain whether  any  new  cause  intervened  between  the  effect 
accomplished  and  the  alleged  cause.  If  a  new  force  or  power 
has  intervened  by  itself  sufficient  to  stand  as  the  cause  of  the 
mischief,  the  other  must  be  considered  as  too  remote.'' 

The  same  doctrine  is  announced  in  Fent  v.  Toledo  etc.  By. 
Co.,  59  111.  349,  14  Am.  Rep.  13;  Toledo  etc.  By.  Co.  v. 
Muthersbaugh,  71  111.  572;  Schmidt  v.  MitcheU,  84  111.  109,  25 
Am.  Rep.  446;  Scheffer  v.  Bailroad  Co.,  105  U.  S.  249,  26  L. 
Ed.  1070;  Haile's  Curator  v.  Texas  and  Pacific  By.  Co.,  60 
Fed.  557,  9  C.  C.  A.  134,  23  L.  R.  A.  774;  Pullman  Palace 
Car  Co.  V.  Barker,  4  Colo.  344,  34  Am.  Rep.  89;  Bosch  v. 
Burlington  etc.  B.  B.  Co.,  44  Iowa,  402,  24  Am.  Rep.  754. 

''The  law  is  not  so  absurd  as  to  assume  to  hold  any  one 
responsible  upon  the  ground  of  negligence  for  not  doing  that 
which  he  was  practically  under  the  circumstances  unable  to 
do."    Michigan  Cent.  B.  B.  Co.  v.  Burrows,  33  Mich.  6. 

In  determining  what  is  the  proximate  cause,  the  true  rule 
is  that  the  injury  must  be  the  natural  and  probable  conse- 
quence of  the  negligence.  There  was  no  proof,  nor  any  at- 
tempt to  prove,  that  lightning  was  any  more  apt  to  enter  the 
wires  of  the  defendant  without  the  day  bushing  or  rubber 
tubing  than  with  it    See  Seale  v.  Oulf  etc.  By.  Co.,  65  Tez. 
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274,  57  Am.  Bep.  602;  Brandon  v.  Qulf  City  etc.  Co.,  51 
Tex.  121. 

Defendant's  contention  waa  that  it  conld  only  be  held  lia- 
ble for  damages  resulting  from  an  injury  caused  by  its  neg- 
ligence,  and  if  the  injury  was  caused  by  a  current  of  elec- 
tricity coming  in  contact  with  the  plaintiff's  house  through 
defendant's  wires,  that  said  electricity  must  have  come  from 
defendant's  plant. 

The  plaintiff  contended  that  defendant  was  liable  regard- 
less of  where  the  current  of  electricity  came  from. 

The  court  instructed  the  juiy  upon  these  two  contentions. 

In  our  view  of  this  case  these  contentions  were  irreconcilable^ 
and  the  instructions  given  by  the  court  at  the  request  of  the 
respective  parties  and  of  his  own  motion  were  conflicting 
and  erroneous,  and  calculated  to  and  did  mislead  the  jury. 
Price  V.  Hcmnibal  etc.  By.  Co.,  77  Mo.  508 ;  McLean  County 
Bank  v.  Mitchell,  88  IlL  52;  Hoben  v.  Burlington  etc.  B.  B. 
Co.,  20  Iowa,  566. 

A.  C.  Baker,  and  Alfred  Franklin,  for  Appellee. 

The  doctrine  of  ''res  ipsa  loquitur"  should  be  invoked  in 
this  case.  On  this  proposition  we  cite  the  following  cases 
as  being  strictly  analogous  to  the  one  at  bar  in  which  this 
doctrine  has  been  sustained  Aycock  v.  Baleigh  etc.  By.  Co., 
89  N.  C.  321;  Alton  etc.  Co.  v.  Foulds,  81  HI.  App.  332;  Bay 
on  Negligence  of  Imposed  Duties,  145;  Whittaker's  Smith 
on  Negligence,  422,  423;  Haynes  v.  Baleigh  Gas  Co.,  114  N.  C. 
203,  41  Am.  St.  Bep.  786,  19  S.  E.  344,  26  L.  B.  A.  810. 

A  wire  negligently  allowed  by  an  electric  company  to  re- 
main out  of  place,  which,  becoming  electrified  from  the  at- 
mosphere, causes  injury  either  to  the  person  or  property  of 
another,  imposes  a  liability  upon  the  company  for  such 
damage.  Paine  v.  Electric  etc.  Co.,  64  App.  Div.  477,  72 
N.  Y.  Supp.  279;  Southwestern  Tel.  etc.  Co.  v.  Bobinson,  50 
Fed.  810,  1  C.  C.  A.  684,  16  L.  B.  A.  545;  Jackson  v.  Wis- 
consin Tel.  Co.,  88  Wis.  243,  60  N.  W.  430,  26  L.  B.  A.  101. 

''It  is  clear  that  the  business  of  maintaining  and  operating 
a  telephone  line  is  one  that  requires  special  knowledge  and 
skill  in  the  construction,  inspection  and  repair  of  the  line  and 
instruments,  and  in  the  use  of  known  and  approved  devices, 
if  any  there  be,  to  guard  against  harmful  effects  to  persons  or 
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property  from  electricity  which  may  be  conducted  over  the 
line  and  into  the  instruments,  and  the  defendant  in  engaging 
in  the  business  and  in  contracting  to  place  and  maintain  its 
instruments  in  connection  with  its  wires  for  the  use  of  its 
patrons  in  dwellings  and  other  buildings^  in  the  absence  of 
stipulations  to  the  contrary,  is  deemed  to  have  undertaken  to 
possess  and  exercise  such  knowledge  and  skill."  Oriffith  ▼. 
New  England  Td.  etc.  Co.,  72  Vt  441,  48  Atl.  643,  52  L.  R.  A. 
919,  citing  Braum  v.  Edison  etc.  Illuminating  Co.,  90  Md.  400, 
78  Am.  St.  Eep.  442,  45  Atl.  182,  46  L.  E.  A.  745;  McKay  ▼. 
Southern  Bell  Tel.  Co.,  Ill  Ala.  337,  56  Am.  St.  Rep.  59,  19 
South.  695,  31  L.  R.  A.  589;  Griffin  v.  United  Electric  Light 
Co.,  164  Mass.  492,  49  Am.  St  Rep.  477,  41  N.  E.  675,  32 
L.  R.  A.  400;  Perham  v.  Portland  etc.  EUc.  Co.,  33  Or.  451, 
72  Am.  St.  Rep.  730,  53  Pac.  14,  40  L.  R.  A.  799. 
'  In  the  consideration  of  the  motion  to  make  definite,  as  well 
as  the  principal  contention, — ^to  wit,  as  to  whether  the  fire 
originated  from  electricity  of  appellant's  power  plant  or  from 
the  atmosphere, — it  is  suggested  by  appellee  that  this  plead- 
ing falls  within  the  familiar  rule  that  a  plaintiff  is  not  bound 
to  plead  facts  which  are  peculiarly  within  the  knowledge  of 
the  defendant.  Louisville  etc.  By.  Co.  v.  Crunk,  119  Ind. 
542, 12  Am.  St  Rep.  443,  21  N.  E.  31 ;  Bumham  v.  Milwaukee, 
69  Wis.  379,  34  N.  W.  389;  LouisviUe  etc.  By.  Co.  v.  Jones, 
83  Ala.  376,  3  South.  902. 

DAVIS,  J. — ^This  is  an  appeal  by  the  defendant  company 
from  a  judgment  rendered  against  it  in  an  action  for  damages 
for  alleged  negligence,  which,  it  was  claimed,  resulted  in  the 
destruction  of  the  plaintiff's  property.  The  complaint  upon 
which  the  action  was  founded,  after  stating  the  residence  of 
the  parties  and  the  corporate  character  of  the  defendant^ 
alleged,  ''that,  at  all  the  times  hereinafter  mentioned,  de- 
fendant was  engaged  in  the  business  of  supplying  electricity, 
by  virtue  of  a  public  franchise,  to  its  certain  consumers  and 
patrons  in  and  near  the  city  of  Phoenix,  and  of  wiring  and 
equipping  the  houses  and  buildings  of  its  said  patrons  and 
consiuners  for  the  purposes  of  lighting  such  houses  with 
electricity ;  that  on  or  about  the  first  day  of  April,  1899,  the 
defendant,  in  changing  the  wires  in  the  house  of  plaintiff,  on 
North  Second  Avenue,  near  the  city  of  Phoenix,  negligently. 
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wrongfully,  and  willfully  caused  the  wire  conducting  elec- 
tricity from  its  plant  to  plaintiff's  house  to  be  placed  through 
the  window  casement  of  plaintiff's  said  house,  without  insulat- 
ing the  same  in  any  manner  whatsoever;  that  wholly  by  rea- 
son of  said  negligent  placing  of  said  wires  as  aforesaid,  and 
without  any  knowledge,  consent,  or  fault  of  plaintiff,  said 
wire  became  charged  with  electricity  on  or  about  the  eighteenth 
day  of  July,  1899,  and  set  fire  to  and  wholly  destroyed  plain- 
tiff's said  house,  and  furniture  and  effects  of  plaintiff  therein, 
being  of  the  value  of  five  thousand  dollars,  to  plaintiff's 
damage  in  the  sum  of  five  thousand  dollars;  that,  at  all  the 
times  herein  mentioned,  plaintiff  was  a  purchaser  and  con- 
sumer, for  hire,  of  the  electricity  furnished  by  defendant'* 
A  motion  to  require  the  plaintiff  to  make  his  complaint  more 
definite  and  certain,  by  stating  how  and  whence  ''said  wire 
became  charged  with  electricity,"  was  denied,  and  a  demurrer 
to  the  sufficiency  of  the  complaint  was  overruled.  The  further 
answer  of  the  defendant  was  a  general  denial  of  the  allega* 
tions  of  the  complaint,  and  upon  the  issues  thus  made  the  case 
was  tried  before  the  court  and  a  jury,  resulting  in  a  verdict 
and  judgment  in  favor  of  the  plaintiff  for  the  sum  of 
$3,404.50. 

The  evidence  adduced  on  the  trial  showed  the  following 
facts:  That  the  house  of  plaintiff  at  Phcenix,  Arizona,  was 
occupied  by  himself  and  family  as  a  residence.  It  was  an 
ordinary  story-and-a-half  brick  house,  which  he  had  built 
during  the  latter  part  of  the  year  1896.  At  the  time  the  house 
was  built,  it  had  been  wired  for  the  purpose  of  electric  light- 
ing by  persons  not  connected  with  the  defendant.  That  the 
first  attachment  with  the  defendant's  plant  was  made  at  the 
front  of  the  house,  the  wires  entering  through  an  upper 
window.  The  wiring  remained  in  that  condition  for  about 
two  years.  In  the  spring  of  1899  the  defendant  changed  its 
pole  line  to  the  alley  back  of  the  house,  and  then  the  wires 
connecting  the  defendant's  plant  with  the  plaintiff's  house 
were  changed  to  the  back  part  of  the  house.  The  defendant 
placed  its  wires  through  the  casement  of  a  garret  window  at 
the  rear  end  of  the  house  in  making  the  new  connection. 
This  change  was  without  the  knowledge  of  the  plaintiff  until 
some  time  after  it  had  been  made,  but  it  appears  never  met 
with  any  protest  from  him.     On  the  eighteenth  day  of  July, 
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1899,  at  about  nine  o'clock  in  the  evening,  the  house  was 
burned,  together  with  a  large  part  of  its  contents.  A  thunder- 
storm had  been  prevailing  on  that  evening.  The  plaintiff 
was  just  going  to  bed,  when  he  noticed  a  glimmer  on  the  stair- 
way. He  ran  upstairs,  and  saw  that  there  was  a  fire  in  the 
window  casement  on  the  south  side  of  the  window,  which  he 
made  ineffectual  efforts  to  extinguish.  About  two  hours  be- 
fore this  the  electric  lights  were  on  in  the  plaintiff's  house, 
and  he  was  reading  by  the  same.  Suddenly  the  lights  went 
out — ^**just  popped  off."  The  plaintiff  went  upstairs,  ex- 
amined the  wires  in  the  part  of  the  house  where  the  connec- 
tion had  been  made  by  the  defendant,  and  examined  the  en- 
trance of  the  wire  into  the  house  to  see  if  it  had  come  apart. 
He  observed  the  condition  of  the  wiire  at  that  point,  and  the 
insulation.  He  found  the  wires  connected.  The  junction 
with  the  house  wiring  was  on  the  inside  of  the  upper  story. 
This  part  of  the  house  was  not  completely  floored.  The  wires 
entered  the  house  through  auger-holes  in  the  window  casement. 
There  were  no  crockery  tubes  or  clay  bushing  where  the  wire 
penetrated  the  casement  In  the  unfloored  space  between  the 
casement  and  the  point  at  which  it  passed  under  the  floor, 
there  was  two  or  three  feet  of  slack  in  the  wire.  Plaintiff 
could  not  see  that  which  passed  through  the  casement,  but 
such  wire  as  was  visible  to  him  was  in  a  damaged  condition. 
It  was  frayed,  and  the  insulation  was  loose  upon  it.  It  was 
not  held  tight  at  the  point  of  entrance.  It  was  an  old  wire, 
and  had  been  in  that  condition  from  the  time  it  was  put 
there.  Plaintiff  had  previously  noticed  this  wire,  and  the 
loose  way  in  which  it  was  fixed  up,  but  never  so  closely  as  on 
this  occasion.  There  were  porcelain  spools  on  the  eaves  of 
the  house,  from  which  the  wires  ran  into  the  window,  and 
similar  insulators  along  the  garret  joists,  on  the  inside.  There 
was  no  fuse-box  at  the  window.  The  plaintiff  used  lamp- 
light after  the  electric  lights  went  out,  and  resumed  his  read- 
ing downstairs.  When  he  first  saw  the  fire,  it  was  in  the 
window  casement,  immediately  surrounding  the  wires.  The 
blaze  was  two  and  one  half  feet  in  length,  about  four  to  six 
inches  above  the  wires,  and  some  distance  below.  The  plain- 
tiff was  at  the  time  hiring  the  use  of  electricity  from  the  de- 
fendant for  lighting  purposes.  On  the  morning  after  the  fire 
the  employees  of  the  defendant  took  down  the  wires  in  the 
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vicinity  of  the  plaintiff's  house,  and  found  them  to  be  in 
fairly  good  condition,  except  that  they  were  burned  for  a 
distance  of  twelve  or  fourteen  feet  from  the  building.  The 
transformer,  near  by,  which  controlled  the  current  to  the 
plaintiff's  house,  was  found  to  be  uninjured.  The  usual  and 
ordinary  strength  of  this  current  was  one  hundred  and  four 
volts.  Evidence  was  introduced  as  to  the  value  of  the  prop- 
erty. A  number  of  witnesses  also  testified  as  to  the  condition 
of  the  night;  that  a  severe  electrical  storm  was  raging,  during 
which  there  was  a  peculiarly  bright  flash  of  lightning,  fol- 
lowed by  a  heavy  clap  of  thunder,  shortly  after  which  they 
noticed  fire  coming  from  the  roof  of  plaintiff's  house.  There 
was  expert  testimony  to  the  effect  that  electric  light  com- 
panies make  no  attempt  to  insulate  their  wires  against  light- 
ning, and  that  it  is  not  practicable  to  do  so. 

Numerous  errors  are  assigned  by  the  appellant,  but  those 
which  we  consider  to  be  fully  determinative  of  this  appeal 
are  predicated  upon  the  instructions  which  were  given  to 
the  jury.  The  gravamen  of  the  complaint  in  this  case  was 
the  defendant's  failure  to  properly  insulate  the  wire  which 
it  ** placed  through  the  window  casement  of  plaintiff's  house." 
The  peculiar  facts  of  the  ease  afforded  an  unusual  opi)ortunity 
for  theorizing  upon  the  cause  of  this  fire.  It  was  a  theory 
of  the  plaintiff  that  the  rain  blown  in  at  the  auger-holes  of 
the  window  casement  had  wetted  the  woodwork  and  wires, 
creating  what  is  technically  termed  a  ''short  circuit,"  and 
setting  fire  to  the  woodwork.  The  evidence  cannot  be  said  to 
sustain  this  theo:ry,  however,  except  upon  the  assumption  that 
the  voltage  was  greater  than  that  of  the  ordinary  current 
which  passed  over  these  wires  from  the  defendant's  plant 
for  his  lighting  purposes.  But  the  plaintiff  contends  that  it 
was  equally  the  duty  of  the  defendant  to  so  insulate  these 
wires  as  to  protect  against  an  electrical  current  which  might 
have  been  induced  from  the  clouds  or  atmosphere.  Upon  this 
latter  proposition,  sharp  issue  was  made  at  the  trial ;  the  posi- 
tion of  the  defendant  being  that  it  was  only  required  to  in- 
stall and  maintain  its  wires  for  safely  carrying  the  current 
from  its  plant  for  the  lighting  of  the  plaintiff's  house,  and  that 
the  plaintiff  must  prove  that  his  loss  was  occasioned  by  the 
electric  current  which  passed  from  defendant's  plant,  through 
said  wires,  into  his  house.    The  instructions  of  the  court  upon 
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this  point  are  complained  of  as  being  conflicting  and  erroneous. 
From  the  charge  which  was  given,  we  quote  the  following: 
''The  court  instructs  you  that  it  does  not  make  any  difference 
where  this  electricity  came  from.  If  the  electricity  came  in 
and  caused  the  fire  by  reason  of  something  about  these  wires, 
and  you  find  that  the  defendant  was  negligent  in  putting  in 
these  wires  and  maintaining  them,  and  that  such  negligence 
caused  the  fire,  it  doesn't  make  any  difference  where  the 
electricity  comes  from.  But  on  the  other  hand,  I  also  charge 
you  that  if  the  wires  were  sufficient  to  maintain  the  current 
of  electricity  from  the  plant  of  defendant,  and  such  current 
as  could  be  reasonably  expected  to  come  in  through  those  wires 
to  light  the  house,  then  the  defendant  is  not  resi)onsible  by 
reason  of  any  increased  voltage  on  those  wires  that  might 
come  from  a  stroke  of  lightning,  provided  the  wires  were 
reasonably  placed  so  as  to  carry  the  current  that  was  used 
in  lighting  the  house.  The  jury  are  instructed  that  defendant 
is  required  to  insulate  its  wires  so  as  to  protect  property 
through  which  said  wires  pass,  against  danger  which  may  arise 
from  a  current  of  electricity  generated  by  defendant's  plant, 
and  passing  through  said  wires,  and  not  from  a  current  gen- 
erated elsewhere  and  from  other  agencies,  unless  such  other 
agencies  were  with  the  consent  of  defendant."  It  appears 
from  the  record  that  at  the  conclusion  of  the  evidence  the  par- 
ties consented  that  the  court  should  deliver  its  charge  to  the 
jury  after  the  argument,  but  that  the  instructions  requested 
by  the  respective  parties  were  settled  by  the  court  in  advance, 
so  that  they  could  be  used  in  the  argument.  That  the  trial 
judge  marked  as  ''Qiven,"  and  appended  his  name  in  the  man- 
ner required  by  statute  to,  the  following  instruction,  which 
had  been  requested  by  the  defendant:  *'You  are  further  in- 
structed that  if,  in  weighing  the  testimony  in  this  case,  you 
are  unable  to  decide  therefrom  whether  the  fire  was-  caused 
from  the  electric  current  generated  by  defendant's  plant 
through  said  wires,  or  from  lightning  either  passing  through 
said  wires,  qr  striking  the  house  directly,  and  in  another  part 
of  the  house  than  through  the  wires,  that  you  should  find 
your  verdict  for  the  defendant.  It  is  the  duty  of  the  plain- 
tiff, by  a  preponderance,  to  prove  that  the  loss  was  occasioned 
by  the  electric  current  passing  from  defendant's  plant  through 
said  wires  into  the  house,  and  this  proof  must  be  made  by  a 
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preponderance  of  the  evidence ;  and,  if  plaintiff  fails  to  make 
this  proof,  your  verdict  should  be  for  the  defendant."  Coun- 
Bel  for  the  defendant  made  use  of  this  instruction  in  their 
argument  of  the  case,  and  discussed  the  same  before  the  jury. 
On  the  completion  of  the  argument,  the  court  delivered  its 
charge  to  the  jury,  and,  in  so  doing,  modified  this  particular 
instruction  by  adding  thereto  and  giving  in  connection  there- 
with the  words,  ''except  as  I  have  said  before,  it  does  not 
make  any  difference  where  the  power  came  from — whether 
of  clouds  and  electricity,  or  from  the  plant''  Considering 
the  very  slight  foundation  in  the  evidence  for  the  claim  that 
any  current  was  on  these  wires  from  the  defendant's  plant 
at  the  time  of  the  fire,  it  is  readily  apparent  how  prejudicial 
might  have  been  this  modification  after  the  argument  was 
closed.  But  we  think  that  the  chief  vice  of  the  court's  charge 
was  in  the  submission  to  the  jury,  in  this  case,  of  any  ques- 
tion as  to  the  defendant's  liability  for  a  failure  to  insuli^te 
these  wires  against  electricity  having  its  origin  in  the  clouds 
or  atmosphere.  An  essential  ingredient  to  any  conception  of 
negligence  is  that  it  involves  the  violation  of  some  legal  duly 
which  one  person  owes  another — a  duty  to  take  care  for  the 
safety  of  the  person  or  property  of  the  other.  This  duty 
may  be  assumed  by  contract,  or  it  may  be  imposed  by  implica- 
tion of  law.  Where  a  person,  proceeding  in  a  lawful  busi- 
ness, exercises  reasonable  care,  the  law  does  not  make  him  an 
insurer  against  those  consequences  of  his  actions,  which  rea- 
sonable care  and  foresight  could  not  have  prevented.  The  law 
justly  ascribes  such  consequences  to  inevitable  misfortune  or 
to  ''the  act  of  God,"  and  leaves  the  harm  resulting  from 
them  to  be  borne  by  him  upon  whom  it  falls.  1  Thompson  on 
Negligence,  2d  ed.,  sec.  14.  In  the  conduct  of  an  electric 
lighting  business,  the  defendant  was  engaged  in  handling  a 
most  dangerous  agency,  and,  in  the  generation  and  distribu- 
tion of  electricity  from  its  plant  to  its  patrons,  was  unques- 
tionably bound  to  exercise  the  highest  degree  of  skill  and  care 
for  the  protection  of  life  and  property.  The  djity  thus  im- 
posed clearly  required  that  the  wires  which  the  defendant 
"placed  through  the  window  casement  of  plaintiff's  house" 
would  be  sufficiently  insulated  to  protect  said  house  against 
injury  from  any  current  carried  on  them  from  the  defendant's 
plant    This  duty  did  not,  however,  extend  so  far  as  to  require 
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the  insulation  of  these  wires  in  a  manner  to  protect  against 
injurious  consequences  of  a  lightning  stroke,  for  the  evidence 
shows  that  it  was  not  practicable  to  insulate  them  against 
lightniiig,  and  there  is  nothing  in  the  record  which  indicates 
any  assumed  or  implied  obligation  of  this  character.  And 
what  we  have  here  said  as  to  lightning  must,  it  seems  to  us, 
under  the  facts  of  this  case,  be  equally  applicable  to  any  in- 
duced current  of  electricity  having  its  origin  in  the  clouds 
or  atmosphere,  because  there  is  absolutely  nothing  in  the 
evidence  from  which  the  strength  of  such  a  current  could  be 
estimated.  While  the  learned  trial  judge,  in  other  portions 
of  his  charge,  apparently  intended  td  so  declare  the  law  as 
to  relieve  the  defendant  from  liability  for  the  consequences 
of  a  current  of  greater  voltage  than  that  which  would  be 
carried  on  these  wires  for  the  lighting  of  the  plaintiff's  house, 
if  the  wires  were  sufficiently  installed  and  insulated  for  the 
latter  purpose,  we  feel  that,  in  submitting  to  the  considera- 
tion of  the  jury  in  this  case  any  question  of  negligence  based 
upon  the  defendant's  failure  to  insulate  against  a  foreign 
current  of  electricity,  he  was  inviting  them  into  the  realm 
of  speculation,  in  which  conjecture,  and  not  evidence,  must 
guide  them,  and  that  the  jury  may  readily  have  been  misled 
thereby,  to  the  prejudice  of  the  defendant. 

For  the  errors  pointed  out,  the  judgment  will  be  reversed, 
and  the  case  remanded  to  the  district  court  for  a  new  trial. 

Sloan,  J.,  and  D^an,  J.,  concur. 
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MEMORANDUM  CASES. 

[Criminal  No.  168.] 

OniLLEBMO  BOMERO,  AppeUant,  v.  TESBITOBT  OF 
ARIZONA,  Respondent 

APPEAL  from  the  District  Conrt  of  the  First  Judicial 
District  in  and  for  the  County  of  Cochise.   F.  M.  Doan,  Judgau 
Ben  Morgan,  for  Appellant 
E.  W.  Wells,  Attomey-Qeneral,  for  Bespondent 
Januaiy  12,  1903.    Dismissed. 


[Civil  No.  821.] 


THE  CITY  OF  PRESCOTT,  Appellant,  v.  T.  C.  TTTT.t^ 

Appellee. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  in  and  for  the  County  of  Yavapai.  R.  E.  Sloan, 
Judge. 

J.  H.  Collins,  for  Appellant 

Boss  &  0 'Sullivan,  for  Appellee. 

January  15,  1903.  Dismissed  on  short  transcript  under 
paragraph  1583  of  the  Revised  Statutes  t)f  Arizona,  190L 


[CivU  No.  823.] 


COUNTY  OF  PIMA,  Appellant,  v.  CITY  OF  TUCSON,  a 
Municipal  Corporation,  Appellee. 

APPEAL  from  the  District  Court  of  the  Firet  Judicial 
District  in  and  for  the  County  of  Pima.  George  R.  Davi% 
Judge. 

No  appearance  for  Appellant 

Roscoe  Dale,  and  Wright  &  Fleming,  for  Appellee. 

January  15, 1903.  AflRrmed  on  short  transcript  imder  panir 
graph  1583  of  the  Revised  Statutes  of  Arizona,  1901. 
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[GMl  Ho.  732.] 

LEWIS  WOLFLBT,  Petitioner,  v.  NATHAN  O.  MDBPHT 
et  al.,  Defendants. 

ORIGINAL  APPLICATION  for  Writ  of  Mandamui. 
J.  H.  Eibb^,  and  J.  B.  Woodward,  for  Petitioner. 
C.  F.  Ainsworth,  for  Defendants. 
January  15,  1903.    Petition  for  writ  denied. 


[CSYfl  No.  S18.] 


THE  TURQUOISE  COPPER  MINING  AND  SMELTING 
COMPANY,  a  Corporation,  Appellant,  v.  THE  COPPER 
BELLE  MINING  COMPANY,  a  Corporation,  Appellee. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Cochise.  George  R.  Davis^ 
Judge. 

English  &  Bowman,  for  Appellant 

James  Reilly,  for  Appellee. 

January  16, 1903.  Affirmed  on  short  transcript  under  para- 
graph 1583  of  the  Revised  Statutes  of  Arizona,  190L 


[CMl  No.  820.] 


THE  NATIONAL  BANK  OP  ARIZONA,  a  Corporation, 
Appellant,  v.  M.  W.  KALES,  Appellee. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Maricopa.  Edward  Kent, 
Judge. 

Thomas  Armstrong,  Jr.,  for  Appellant 

Baker  &  Bennett,  for  Appellee. 

January  20, 1903.  Affirmed  on  short  transcript  under  para- 
graph 1583  of  the  Revised  Statutes  of  Arizona,  1901. 
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[Civil  No.  801.] 

S.  H.  VAN  SLYCK  et  al.,  AppeUants,  v.  JOHN  L.  ALEX- 
ANDEE,  AppeUee. 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  in  and  for  the  County  of  Graham.  F.  M.  Doan, 
Judge. 

J.  S.  SniflPen,  and  William  Lovell,  for  Appellants. 

Edwards  &  McFarland,  for  Appellee. 

January  20,  1903.    Dismissed. 


[Criminal  No.  164.] 


SIMON  ALDEBETE,  Appellant,  v.  TEBBITORT  OP  ABI- 
ZONA,  Respondent. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  in  and  for  the  County  of  YavapaL  R.  B.  Sloan, 
Judge. 

No  appearance  for  Appellant 

E.  W.  Wells,  Attorney-General,  for  Respond^it 

March  20,  1903.    Affirmed. 

THE  COURT.— The  defendant,  Simon  Alderete,  was  tried 
and  convicted  at  the  June  term,  1902,  of  the  district  court 
of  Yavapai  County  of  the  crime  of  murder  in  the  first  degree, 
and  is  under  sentence  of  death.  We  have  before  us  only  a 
transcript  of  the  record  in  this  case.  There  is  no  bill  of  excep- 
tions or  statement  of  facts.  No  brief  has  been  filed,  or  assign- 
ment of  errors,  and  we  are  not  advised  of  what  the  appellant 
complains  of  or  relies  upon  for  a  reversal.  We  have  made  a 
careful  examination  of  the  record,  but  can  discover  no  error 
which  would  warrant  a  reversal  of  the  judgment  of  the  court 
below.    The  judgment  will  therefore  be  affirmed. 


1903.]  Memorandum  Cases.  327 

[Civil  No.  794.] 

MARTIN  GOULD  et  al.,  AppeUants,  v.  THE  MARICOPA 
CANAL  COMPANY,  a  Corporation,  Appellee. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Maricopa.  Edward  Kent, 
Judge. 

E.  W.  Lewis,  for  Appellants. 

C.  P.  Ainsworth,  for  Appellee. 

March  20,  1903.    Affirmed. 

THE  COURT.— This  was  an  action  brought  by  the  ap- 
pellee corporation  against  Martin  Gould  and  three  other 
defendants  owning  lands  l3dng  under  the  Maricopa  Canal  in 
Maricopa  County  to  enjoin  and  restrain  said  defendants  from 
entering  upon  said  canal,  interfering  with  the  headgates 
therein,  or  in  any  manner  obstructing  the  appellee  in  the 
operation  and  management  of  its  said  canal  and  headgates. 
The  case  involves  the  same  questions  as  that  of  Hayois  v. 
Salt  River  Canal  Co.,  (decided  at  the  present  term),  ante, 
p.  285,  71  Pac.  944.  For  the  reasons  given  in  the  opinion  in 
that  case  the  judgment  here  appealed  from  is  also  af&rmed. 


[Civil  No.  790.] 


HENRY  HARMON,  Administrator  of  the  Estate  of  Jerry 
Neville,  Deceased,  Appellant,  v.  GEORGE  W.  CROWE, 
Appellee. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Santa  Cruz.  George  R. 
Davis,  Judge. 

Affirmed  (Memorandum),  204  U.  S.  241. 

Smith  &  Ives,  and  Frank  J.  Duffy,  for  Appellant 

Hereford  &  Hazzard,  for  Appellee. 

March  20,  1903.    Reversed. 

DOAN,  J. — ^Upon  the  authority  of  the  case  of  Trickey  v. 
Crowe  (decided  by  this  court),  ante,  p.  176,  71  Pac.  965,  the 
judgment  of  the  trial  court  in  this  case  is  reversed,  the  case 
is  remanded,  and  judgment  is  directed  to  be  entered  in  the 
lower  court  for  the  defendant. 

Kent,  C.  J.,  and  Sloan,  J.,  concur. 
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[CiTa  No.  810.] 

THOMAS  F.  WILSON,  on  behalf  of  the  Territory  of  Ari- 
zona,  Appellant,  v.  N.  O.  MURPHY  et  aL,  Appellees. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Maricopa.  Edward  Kent» 
Judge. 

AfSrmed  (Memorandum),  203  U.  S.  580. 

E.  S.  Ives,  for  Appellant 

C.  F.  Ainsworth,  and  Robert  E.  Morrison,  for  Appelle 

March  20, 1903.    Dismissed. 


[Civil  No.  811.] 


THOMAS  F.  WILSON,  on  behalf  of  the  Territory  of  Ari- 
zona, AppeUant,  v.  GEORGE  W.  VICKERS  et  aL,  Ap- 
pellees. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Maricopa.  Edward  Kent^ 
Judge. 

AflRrmed  (Memorandum),  203  U.  S.  581. 

E.  S.  Ives,  for  Appellant. 

Robert  E.  Morrison,  for  Appellees^ 

March  20,  1903.    Dismissed. 


[dvU  No.  825.] 


In  the  Matter  of  the  Application  of  W.  H.  CHAPMAN  for 
a  Writ  of  Certiorari  to  the  Board  of  Supervisors  of  the 
County  of  Graham,  Territory  of  Arizona. 

ORIGINAL  PROCEEDING. 
Herring  &  Mitchell,  for  Petitioner. 
Hereford  &  Hazzard,  for  W.  H.  Settle. 
March  20,  1903.    Judgment  entered  annulling  proceedings 
of  the  board. 
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[GiTil  No.  822.    FUed  Jannazy  12,  1904.] 
[74  Pae.  1052.] 

AXEL  W.  HALLENBOBG  et  al.,  Plaintiffs  and  Appellants, 
V.  COBRE  GRANDE  COPPER  COMPANY  et  aL,  De- 
fendants and  Appellees. 

1.  Injunction — Gobpokations — Stockholdkbs. — ^An  injunetion  is  prop- 
erly refused  where  the  soits  which  minority  stockholderB  of  a  cor- 
poration, seek  to  enjoin  the  corporation  from  dismissing  are  at  the 
time  dismissed  or  are  enjoined  from  being  dismissed  by  the  court 
in  which  they  are  pending,  or  have  been  decided  favorably  to 
plaintiffs'  prayer  for  relief,  and  officers  of  such  corporation  sought 
in  the  action  to  be  removed  have  already  resigned,  since  no  case 
is  presented  where  an  injunction  could  aif ord  plaintiffs  any  relief. 

%,  CtoBPOBATiONS— Beceiyeb — ^DxNiSD. — No  ground  for  the  appointment 
of  a  receiver  is  shown  where  the  only  property  of  the  corporation 
within  the  jurisdiction  of  the  court  is  funds  in  the  treasurer's 
hands  acquired  by  the  company  by  virtue  of  an  agreement  the 
invalidity  of  which  constitutes  the  ground  of  plaintiffs'  cause  of 
action. 

8.  Bamk— Sak>— Samx. — ^Where  it  appears  that  the  only  purpose  whidi 
would  be  subserved  by  the  appointment  of  a  receiver,  in  an  action 
brought  by  minority  stockholders  of  a  corporation,  would  be  the 
bringing  of  suits  on  behalf  of  the  corporation,  the  appointment  of 
a  receiver  is  properly  denied,  since  the  minority  stockholders  have 
authority  to  institute  the  actions  without  the  interposition  of  a 
receiver. 

4.  Samx — Sams — Saics. — That  a  receiver  being  in  possession  of  the 
books  and  records  of  a  corporation  would  be  in  a  better  position  to 
prosecute  actions  on  its  behalf  than  a  stockholder  who  might  be 
denied  an  inspection  thereof  affords  no  sufficient  ground  for  the 
appointment,  since  the  courts  are  not  loath  to  permit  inspection  of 
records  to  stockholders  in  suits  properly  instituted  by  them. 

(329) 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Yavapai 
K  E.  Sloan,  Judge.    Affirmed. 

Affirmed.    200  U.  S.  239,  50  L.  Ed.  458. 

The  facts  are  stated  in  the  opinion. 

John  J.  Hawkins,  J.  P.  Wilson,  A.  B.  Cruikshank,  and 
Henry  G.  Atwater,  for  Appellants. 

Barnes  &  Martin,  L.  H.  Chalmers,  Hemdon  &  Norris,  Ben 
Goodrich,  and  Eugene  S.  Ives,  for  Appellees. 

KENT,  C.  J. — The  amended  complaint  in  this  action  con- 
tains in  substance  the  following  allegations:  That  the  plain- 
tiffs are  stockholders  in  the  Cobre  Grande  Copper  Company, 
an  Arizona  corporation,  one  of  the  defendants  herein,  and 
that  the  plaintiff  Hallenborg  is  a  creditor  of  said  company. 
That  since  January  1,  1900,  the  said  Cobre  Grande  Copper 
Company  has  been  engaged  in  a  series  of  litigation  with  the 
defendants  William  C.  Greene,  George  Mitchell,  and  their 
associates,  confederates,  and  agents;  that  said  litigation, 
among  other  things,  involved  the  title  and  right  of  possession 
to  certain  mining  property  situate  in  the  state  of  Sonora, 
republic  of  Mexico.  That  the  Cobre  Grande  Copper  Com- 
pany claims  to  be  the  rightful  owner  and  entitled  to  the 
possession  of  said  property,  and  that  the  defendant  Greene 
wrongfully  and  fraudulently  had  dispossessed  said  company, 
and  is  now  in  the  wrongful  and  fraudulent  control  of  the  same. 
That  suits  are  pending  in  the  courts  of  Mexico,  brought  by 
the  Cobre  Grande  Copper  Company,  to  recover  possession  of 
said  property.  That  actions  in  replevin,  instituted  by  the 
company,  are  pending  in  New  York  and  in  Texas.  That  there 
was  pending,  at  the  time  of  the  commencement  of  this  suit, 
an  action  in  the  district  court  of  the  third  judicial  district  of 
the  territory  of  Arizona,  in  and  for  the  county  of  Maricopa, 
against  the  defendant  Greene,  the  defendant  Mitchell,  and 
the  defendant  Phoenix  National  Bank  to  prevent  the  delivery 
by  said  bank  to  said  Greene  of  certain  deeds  to  said  mining 
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property  held  by  said  bank  in  escrow,  and  to  have  the  right 
of  the  Cobre  Grande  Copper  Company  in  and  to  a  certain 
contract  of  sale  and  purchase  of  said  property  determined 
and  adjudged;  and  that  said  action  was  brought  in  aid  of  the 
eflPorts  of  the  said  Cobre  Grande  Copper  Company  to  recover 
said  property,  and  to  have  the  right  of  the  Cobre  Grande 
Copper  Company,  after  the  restoration  of  the  possession  of 
said  mines,  to  make  a  payment  of  thirty-seven  thousand  five 
hundred  dollars  due  under  said  agreement  for  the  purchase 
declared  to  be  an  existing  right,  and  that  said  contract  of 
purchase  be  declared  to  be  in  full  force  and  effect,  and  for 
an  accounting  by  Greene.  That  on  December  12,  1900,  for 
the  purpose  of  controlling  the  suits  brought  by  the  Cobre 
Grande  Copper  Company  as  aforesaid,  said  Greene  and  the 
Greene  Consolidated  Copper  Company  entered  into  fraudulent 
and  corrupt  contract  and  conspiracy  with  the  defendant  E.  B. 
Gage  and  other  directors  of  the  Cobre  Grande  Copper  Com- 
pany, wherein  it  was  agreed  between  the  said  Greene  and 
the  said  Greene  Consolidated  Copper  Company  on  the  one  side 
and  the  defendant  E.  B.  Gage  and  the  Cobre  Grande  Copper 
Company,  by  said  E.  B.  Gage,  president,  on  the  other  side, 
substantially  as  follows :  That  the  said  Greene  and  the  Greene 
Consolidated  Copper  Company  agreed  to  buy  from  the  defend- 
ant Gage  115,049  shares  of  stock  of  the  Cobre  Grande  Copper 
Company,  held  by  him  as  trustee  for  certain  stockholders  of 
said  company,  at  the  price  of  $2.50  per  share ;  and  that  upon 
the  purchase  of  said  stock  being  made  the  defendants  Adam- 
son,  Costello,  Wood,  and  O'Keefe,  as  a  part  of  said  transaction, 
would  resign  as  directors  of  said  Cobre  Grande  Copper  Com- 
pany; and  that  said  Greene  and  the  Greene  Consolidated 
Copper  Company  should  thereupon  be  allowed  to  elect  and 
appoint  the  officers  and  directors  of  the  Cobre  Grande  Copper 
Company  in  their  own  Interests ;  and  that,  further,  the  suits, 
actions,  and  proceedings  brought  by  the  Cobre  Grande  Copper 
Company  for  the  protection  of  its  rights  against  the  said 
Greene,  Mitchell,  and  the  Greene  Consolidated  Copper  Com- 
pany should  be  dismissed.  That  as  a  further  consideration 
of  said  agreement  it  was  agreed  that  said  Gage  should  receive 
for  himself  five  thousand  shares  of  the  stock  of  the  Greene 
Consolidated  Copper  Company,  alleged  to  be  at  the  time  of 
the  market  value  of  ten  dollars  per  share;  and,  further,  that 
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the  defendant  Costello,  a  director  of  said  Cobre  Grande  Copper 
Company,  should  have  large  personal  benefits  to  himself, — ^to 
wit,  that  his  note  for  twenly-three  thousand  dollars  to  the 
Cobre  Grande  Copper  Company  should  be  surrendered  to  him. 
That  the  other  directors,  Adamson,  Wood,  and  O'Keefe,  by  a 
secret  compact  and  arrangement  between  them  and  the  said 
Greene  and  the  said  Greene  Consolidated  Copper  Company, 
were  to  receive  additional  gains  and  advantages,  either  by  way 
of  stock  in  the  Greene  Consolidated  Copper  Company,  or  in 
some  other  way.  That  said  agreement,  and  the  whole  thereof 
was  and  is  illegal  and  fraudulent  as  to  the  plaintiffs,  and  as  to 
all  other  persons,  creditors,  and  stockholders  similarly  situated ; 
and  that  the  object  and  effect  thereof  is  to  transfer  to  the  ene- 
mies of  the  Cobre  Grande  Copper  Company  the  management 
and  control  of  the  corporation  with  the  intent  and  design  that 
such  management  and  control  should  be  used  to  prevent  the 
said  Cobre  Grande  Copper  Company  from  enforcing  its  rights 
as  against  said  Greene  and  said  Greene  Consolidated  Copper 
Company  to  obtain  possession  of  said  property  and  to  complete 
its  contract  for  the  purchase  thereof.  That  the  Cobre  Grande 
Copper  Company  is  possessed  of  no  property  or  assets  other 
than  the  choses  in  action  represented  by  said  suits ;  and  that,  if 
the  latter  be  discontinued  or  dismissed,  said  company  will  be 
without  property  or  funds  with  which  to  pay  its  debts  or  to 
distribute  in  the  way  of  profits  or  dividends  among  its  stock- 
holders. That  the  said  mining  property  is  of  great  present 
and  prospective  value, — ^namely,  of  the  value  of  five  million 
dollars  or  thereabouts.  That  the  defendants  Greene,  Mitchell, 
the  Cobre  Grande  Copper  Company,  and  the  Greene  Consoli- 
dated Copper  Company  threaten  and  intend,  for  the  purpose 
of  destroying  and  wrecking  the  Cobre  Grande  Copper  Com- 
pany, to  dismiss  or  cause  to  be  dismissed  and  discontinued  the 
said  suits,  and  to  turn  over  all  the  assets  of  the  property  of 
said  Cobre  Grande  Copper  Company  to  said  Greene,  Mitchell, 
or  the  Greene  Consolidated  Copper  Company,  or  some  other 
controlled  by  them. 

On  these  facts  as  alleged  the  plaintiffs  prayed  for  the 
following  relief,  to  wit:  For  an  injunction  restraining  the 
defendants  from  discontinuing  or  causing  to  be  discontinued 
or  dismissed  each  and  all  of  said  pending  suits;  that  a  man- 
datory injunction  issue  directing  said  defendants  to  faithfully 
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prosecute  and  pursue  in  behalf  of  the  Cobre  Qrande  Copper 
Company  all  said  actions  and  proceedings;  that  the  plaintifEs 
be  made  parties  in  such  suits;  that  a  receiver  be  appointed  to 
take  possession  of  the  assets  and  property  of  the  Cobre  Orande 
Copper  Company,  with  i>ower  to  prosecute  and  maintain  said 
actions,  and  to  bring  such  other  and  further  suits  as  may  be 
necessary  to  protect  the  rights  of  said  company;  that  the 
defendants  Gage,  Adamson,  Costello,  Wood,  and  O'Keefe  be 
removed  from  their  offices  and  as  directors  of  the  company; 
and  that  the  Phoenix  National  Bank  be  restrained  from  de- 
livering the  title  deeds  to  the  property  to  Greene  and  MitcheU. 

On  the  trial  of  the  cause  the  following  uncontroverted  facts 
were  established,  to  wit :  That  the  action  bvought  by  the  Cobre 
Grande  Copper  Company  in  the  state  of  Texas  had  been  dis- 
missed prior  to  the  issue  of  the  temporary  injunction.  That 
the  action  which  was  pending  in  the  state  of  New  York  is  still 
I)ending  and  undetermined,  and  that  the  defendants  have 
been  enjoined  by  an  order  of  one  of  the  courts  of  that  state 
from  dismissing  said  action,  or  causing  it  to  be  dismissed. 
That  the  action  pending  in  the  district  court  of  Maricopa 
Counly  was  decided  and  had  gone  to  judgment,  and  that  as  a 
part  of  said  judgment  the  Phoenix  National  Bank  was  com- 
manded to  and  had  delivered  up  the  papers  and  documents  to 
Greene,  and  that  the  directors  whose  removal  was  desired  had 
resigned,  and  had  ceased  to  be  officers  or  directors  of  the  com- 
pany. The  trial  court  rightly  held  that,  in  view  of  these  facts, 
an  injunction  could  afford  the  plaintiffs  no  relief,  and,  as  the 
case  stood,  the  only  question  left  was  whether  a  receiver  should 
be  appointed. 

The  question  presented  on  this  appeal  for  our  determina- 
tion is  whether,  in  view  of  the  pleadings  and  the  admitted 
situation  of  the  parties  at  the  time  of  the  trial  of  the  action, 
the  district  court  was  within  a  proper  exercise  of  its  discretion 
in  refusing  to  appoint  a  receiver.  If  so,  judgment  was  prop- 
erly entered  for  the  defendants.  The  grounds  on  which  the 
receivership  is  asked  are,  substantially:  That  the  suit  in  the 
district  court  of  Maricopa  County  was  brought  in  good  faith 
by  the  Cobre  Grande  Copper  Company  to  recover  from  Greene 
the  x>os8ession  of  the  Mexican  property;  that  the  agreement  of 
December  12,  1900,  whereby  that  suit  and  the  various  other 
suits  were  to  be  dismissed  was  and  is  fraudulent,  because  it 
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provided  no  adequate  consideration  to  be  paid  the  Cobre 
Grande  Company,  and  because  the  directors  of  the  company 
themselves  received  money  as  a  consideration  for  its  execution ; 
that  the  judgment  rendered'  in  the  district  court  of  Maricopa 
County  was  not  an  estoppel  of  record,  as  it  was  coUusively 
obtained,  Greene  having  obtained  control  of  both  sides  of  the 
litigation,  after  the  trial,  but  prior  to  the  entry  of  the  judg- 
ment; and  that  by  this  agreement  and  by  the  entry  of  this 
collusive  judgment  Greene  and  his  associates  have  deprived 
these  appellants,  as  minority  stockholders,  of  valid  rights  and 
interests,  and  have  prevented  a  recovery  of  the  Mexican  prop- 
erty. The  purposes  for  which  a  receiver  is  asked  are  twofold, 
so  far  as  the  record  is  concerned:  First,  that  he  may  take 
charge  of  the  property  of  the  company;  second,  that  he  may 
prosecute  its  litigation.  As  was  pointed  out  by  the  district 
court,  the  only  property  of  the  company  within  the  jurisdic- 
tion of  the  court  is  the  funds  in  the  treasurer's  hands,  acquired 
by  the  company  by  virtue  of  the  agreement  of  December  12th, 
the  validity  of  which  is  disputed  by  the  plaintiffs.  If  the 
agreement  was  invalid,  as  claimed  by  the  plaintiffs,  the  court 
could  not  consistently  have  appointed  a  receiver  of  property 
acquired  solely  by  means  of  the  agreement.  On  the  other 
hand,  if  the  agreement  was  valid,  the  plaintiflPs  admittedly 
had  no  sufficient  cause  of  action  for  the  appointment  of  a 
receiver  or  otherwise.  The  sole  remaining  purpose  for  which 
the  receiver  was  to  be  appointed  was  to  prosecute  such  litiga- 
tion as  should  reinstate  the  company  as  a  litigant  in  the  posi- 
tion it  was  at  the  time  of  the  execution  of  the  agreement,  with 
the  ultimate  object  and  purpose  of  regaining  the  Mexican 
property ;  and  the  complaint  and  the  record  in  the  case  clearly 
show  that  this,  and  not  the  administration  of  the  fund,  is  in 
reality  the  purpose  for  which  the  receiver  is  desired. 

In  the  view  we  take,  it  is  not  incumbent  on  us  nor  proper 
for  us  to  determine  in  the  case  before  us  whether  the  judg- 
ment in  the  action  in  the  district  court  of  Maricopa  County 
was  a  proper  and  valid  judgment,  or  whether  the  agreement  of 
December  12th  was  illegal  and  without  consideration,  nor  is 
relief  in  this  respect  prayed  for  in  the  complaint  The  ques- 
tion for  us  to  determine  is  whether  the  district  courts  in 
refusing  to  appoint  a  receiver  in  this  action,  exercised  a  sound 
judicial  discretion,  based  upon  a  due  consideration  of  the  facts 
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and  the  rights  and  interests  of  the  respective  parties.    Apart 
from  the  question  whether  the  court  has  the  power  to  appoint 
a  receiver  where  no  relief  other  than  the  appointment  of  a- 
receiver  is  asked  for  or  can  be  granted  under  the  pleadings 
or  the  facts — ^which  we  do  not  deem  it  necessary  to  determine 
— ^we  are  of  the  opinion  that  under  the  facts  in  this  case  the 
district  court  was  within  a  proper  exercise  of  its  discretion 
in  its  refusal  to  appoint  a  receiver.    As  the  matter  then  stood, 
the  district  court  of  Maricopa  County  had,  by  its  judgment, 
valid  upon  its  face,  determined  adversely  to  the  company  its 
claims  to  the  Mexican  properties.    While  this  judgment  stands, 
the  appointment  of  a  receiver  will  not  aid  the  company  or  the 
plaintiffs  in  the  recovery  of  the  Mexican  properties,  for  the 
judgment  stands  in  the  way  of  any  assertion  of  rights  to  the 
property.    The  validity  of  this  judgment  is  strenuously  denied 
by  the  plaintiffs,  but  its  invalidity  must  be  determined  in  an 
action  brought  directly  for  that  purpose,  and  until  so  deter- 
mined it  is  a  bar  to  the  recovery  of  the  property  by  any  one 
on  behalf  of  the  corporation.    Such  an  action  can  be  instituted 
and  prosecuted  by  the  plaintiffs  as  minority  stockholders,. 
and  a  receivership  is  not  necessary  for  such  purpose.    If  such 
action  should  result  in  the  vacating  and  setting  aside  of  the 
judgment,  the  same  minority  stockholders,  if  the  corporation 
or  its  officers  refuse  so  to  do,  can  maintain  as  fully  as  such 
corporation  such  actions  looking  to  the  enforcement  or  deter- 
mination of  its  property  rights  as  may  be  necessary  or  proper. 
Such  proceedings  for  the  determination  and  adjudication  of 
the  rights  of  the  plaintiffs  and  of  the  company  can  be  insti- 
tuted and  prosecuted  with  practically  the  same  force  and  effect 
by  these  stockholders  as  if  instituted  and  prosecuted  by  a 
receiver  appointed  for  that  purpose.    The  institution  of  such 
action  being  the  sole  purpose  of  the  appointment  of  a  receiver, 
we  cannot  say  that  the  court  was  not  exercising  a  sound  dis- 
cretion in  refusing  to  make  such  appointment,  and  through 
its  receiver  embark  in  such  litigation,  in  view  of  the  possible 
harm  to  the  company  that  might  result  from  a  receivership, 
where  the  plaintiffs  themselves  had  a  complete  and  adequate 
remedy  of  which  they  might  avail  themselves  without  the 
interposition  of  a  receiver. 

It  is  urged  that  a  receiver,  being  in  possession  of  the  books 
and  records  of  the  company,  would  be  in  a  better  position 
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to  prosecute  such  actions  than  a  stockholder,  who  might  be 
denied  an  inspection  thereof.  In  any  events  sack  reason 
affords  no  sufficient  ground  in  itself  for  the  appointment;  but 
the  courts  of  this  territory  are  not  loath  to  lend  their  aid, 
when  necessaiy,  by  effectual  process  to  enable  a  stockholder 
to  obtain  access  to  the  records  of  his  corporation  in  a  proper 
ease,  and  for  a  proper  purpose. 

Upon  a  full  review  of  the  pleadings  and  the  admitted  facts 
in  this  case,  we  are  of  the  opinion  that  the  district  court  was 
well  within  the  exercise  of  sound  discretion  in  refusing  to 
appoint  a  receiver  herein,  and  that  there  was  not  any  other 
relief  which  the  court  could  properly  grant  the  plaintiffs  in 
this  action.    The  judgment  will  therefore  be  affirmed. 

Doan,  J.,  and  Davis,  J.,  concur. 


[Criminal  No.  179.    FUed  Mareh  26, 1904.] 
[76  Pac.  456.] 

TBRBITOBT  OF  ARIZONA,  Plaintiff  and  Appellant,  v. 
R.  R.  RICHARDSON,  and  JAMES  JOHNSON,  Defend- 
ants and  Respondents. 

1.  PuBuo    Highways— Pbiyatb    Boads — What    OoNSTinnss — Bbt. 

Stats.  1901,  Pabs.  614,  3956,  3972,  3990,  3998,  Cited.— Paragrapli 
3956,  supra,  provides  that  aU  roads  and  highwajs  located  ai 
public  highways  by  order  of  the  board  of  sapervisors,  and  all 
roads  in  pubUe  use  which  have  been  recorded  as  public  highways, 
shall  be  public  highways,  and  all  roads  in  public  use  not  coming 
within  the  foregoing  provisions  are  declared  vacated.  Paragraph 
3972,  9^pra,  confers  authority  upon  the  board  of  supervisors  to 
lay  out  public  and  private  roads  in  the  manner  therein  prescribed. 
Held,  that  public  highways  are  such  only  as  come  within  the 
express  provisions  of  the  statute  declaring  them  to  be  such,  while 
private  ways  are  such  as  are  laid  out  by  authority  of  law,  and 
roads  established  without  authority  for  the  convenience  of  indi- 
viduals are  without  a  legal  9tahu  either  as  pubUe  highways  or 
private  waya 

2.  Ceiminal  Law— Malicious  Injubt  to  Pbivate  Boai>— Bxv.  Stats. 

Ariz.,  Pen.  Code^  Sec.  524,  Construed. — Section  524,  siipro,  makes 
it  punishable  to  maliciously  injure  any  public  highway,  or  '' private 
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way  laid  out  by  authority  of  law,''  but  does  not  make  it  a  criminal 
offense  to  eommit  an  injury  to  a  priTate  way  not  laid  out  by 
authority  of  law. 

3.  Sams— Sakb — ^Indictment— SmnonwoT—BEV.  Stats.  Abiz.,  Pin. 
CoDX,  Sso.  544,  CnsD — Gist  or  OmNSS. — ^An  indietment  under 
section  524,  supra,  for  maliciously  injuring  a  private  way  laid 
out  by  authority  of  law,  is  fatally  defective,  the  allegation  that 
defendant  did  maliciously  ''dig  up  a  private  way  laid  out  by 
authority  of  law"  being  merely  descriptive,  and  failing  to  aver 
facts  showing  that  the  way  was  laid  out  by  authority  of  law  or 
directly  to  aver  that  the  way  was  so  laid  out  by  authority  of  law; 
the  malicious  digging  up  of  a  private  way  becoming  a  criminal 
offense  only  when  such  way  is  laid  out  by  authority  of  law. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Santa  Cruz. 
Geoi^  B.  Davis,  Judge.    A£Srmed. 

The  facts  are  stated  in  the  opinion. 

E.  W.  Wells,  Attomey-Qeneral,  and  Smith  &  Ives,  for 
Appellant 

Hereford  &  Hazzard,  for  Respondents. 

KENT,  C.  J.— Section  524  of  the  Penal  Code  of  Arizona 
reads  as  follows:  ''Every  person  who  maliciously  digs  up, 
removes,  displaces,  breaks  or  otherwise  injures  or  destroys  any 
public  highway  or  bridge,  or  any  private  way  laid  out  by 
authority  of  law,  or  bridge  upon  such  highway  or  private  way, 
is  punishable  by  imprisonment  in  the  territorial  prison  not 
exceeding  five  years,  or  in  the  county  jail  not  exceeding  six 
months. ' '  Under  this  section  an  indictment  was  found  against 
the  defendants  in  the  following  terms:  ''B.  R.  Richardson 
and  James  Johnson  are  accused  by  the  grand  jury  of  the 
county  of  Santa  Cruz,  territory  of  Arizona,  by  this  indict- 
ment, found  on  the  22d  day  of  December,  A.  D.  1903,  of  the 
crime  of  digging  up  a  private  way  laid  out  by  authority  of 
law,  committed  as  follows,  to  wit:  The  said  B.  B.  Bichardson 
and  James  Johnson  on  or  about  the  17th  day  of  September, 
A.  D.  1903,  and  before  the  finding  of  this  indictment,  at  the 
county  of  Santa  Cruz,  territory  of  Arizona,  did  unlawfully, 
willfully,  feloniously,  and  maliciously  dig  up  a  private  way 
laid  out  by  authority  of  law,  to  wit,  the  private  way  in  said 
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Santa  Cruz  County,  territory  of  Arizona,  leading  from  the 
county  road  between  Harshaw  and  Washington  Camp  to  the 
Trench  Mine,  by  digging  a  shaft  across  the  center  of  said 
private  way,  said  shaft  being  about  six  feet  long,  four  feet 
wide,  and  five  feet  deep,  at  a  point  about  one  hundred  and 
fifty  feet  from  the  said  county  road  leading  from  Harshaw  to 
Washington  Camp,  contrary,"  etc.  A  demurrer  was  inter- 
posed to  this  indictment  on  the  ground  that  the  indictment  did 
not  charge  a  public  offense  or  any  offense  against  the  defend- 
ants; that  the  indictment  failed  to  charge  that  the  way  was 
a  private  way,  or  what  private  way  was  intended,  or  to  whom 
the  same  belonged,  or  whether  the  digging  was  without  the 
consent  of  the  owner  of  the  way,  or  whether  the  way  was  laid 
out  by  authority  of  the  law  of  Arizona  or  elsewhere ;  and  that 
the  indictment  was  not  direct  and  certain  as  to  the  offense,  or 
as  to  the  circumstances  of  the  offense.  The  demurrer  was  sus- 
tained by  the  court,  and  the  territory  has  brought  this  appeaL 

We  find  in  the  Revised  Statutes  the  following  provisions 
pertinent  to  the  question  raised  on  this  appeal : — 

**Par.  3956.  All  roads  and  highways  in  the  territory  of 
Arizona  which  have  been  located  as  public  highways  by  order 
of  the  board  of  supervisors,  and  all  roads  in  public  use  which 
have  been  recorded  as  public  highways,  or  which  may  be 
recorded  by  authority  of  the  board  of  supervisors,  from  and 
after  the  passage  of  this  title,  are  hereby  declared  public 
highways;  and  all  roads  in  the  territory  of  Arizona  now  in 
public  use,  which  do  not  come  within  the  foregoing  provisions 
of  this  section,  are  hereby  declared  vacated-  .  .  . 

**Par.  3972.  The  board  of  supervisors,  on  presentation  of 
a  petition,  signed  by  ten  or  more  persons,  residents  of  the 
county,  and  paying  road  taxes  therein,  praying  for  a  public 
road  to  be  laid  out  or  changed  within  the  county,  or  a  petition 
signed  by  one  or  more  persons,  praying  for  a  private  road  or 
lane  to  be  laid  out  from  the  ranch  or  dwelling  of  any  person 
to  the  public  road,  and  designating  the  location  of  the  road 
to  be  established  as  prayed  for,  shall  cause  notice  .  .  .  ;  pro- 
vided, that  all  damages  and  expenses  accruing  from  the  loca- 
tion of  any  private  road  or  lane  shall  be  paid  by  the  party  or 
parties  petitioning  for  said  road;  and  the  board  of  super- 
visors may,  before  acting  upon  any  petition  for  such  private 
road  or  lane,  require  such  a  bond  from  the  party  or  parties 
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80  petitioning,  as  shall  in  their  judgment  seem  proper,  to  be 
held  as  security  for  all  damages  or  expense  accruing  from  the 
location  of  said  road,  liabilities  upon  said  bonds  to  be  col- 
lected as  is  provided  by  law  in  similar  cases.  .  .  . 

**Par.  614.  Every  city  .  .  .  shall  have  the  power  to  lay 
out  .  .  .  maintain  and  improve  streets,"  etc. 

**Par.  3990.  In  all  of  the  towns  in  the  territory  not  incor- 
porated, and  containing  a  population  of  more  than  five  hun- 
dred souls,  the  streets  shall  be  considered  as  public  highways, 
and  under  the  control  of  the  board  of  supervisors  of  the  county 
in  which  such  towns  may  be  situated. 

**Par.  3998.  Any  person  or  persons  desiring  to  construct 
and  maintain  a  toll  road  within  one  or  more  counties  of  this 
territory,  shall  make,  sign  and  acknowledge,  before  some  officer 
entitled  to  take  acknowledgment  of  deeds,  a  certificate  specify- 
ing, first,  the  name  by  which  the  road  shall  be  known,  and, 
second,  the  names  of  the  places  which  shall  constitute  the 
termini  of  said  road.  Such  certificate  shall  be  accompa- 
nied," etc. 

We  fiind  no  reference  to  private  ways  or  private  roads  in 
the  statute,  other  than  as  contained  in  the  sections  herein- 
before referred  to.  In  the  common  acceptation  of  the  term, 
roads  or  ways  are  considered  to  be  either  public  or  private; 
but  in  the  legal  acceptation  a  way  may  be  a  road  that  is  neither 
a  public  highway  nor  a  private  road  or  way,  under  our  stat- 
utes. Public  highways  are  such  only  as  come  within  the  ex- 
press provisions  of  the  statutes  declaring  them  to  be  such.  The 
statutes  do  not  define  a  private  road  or  way.  At  common  law 
a  private  way  is  the  right  of  passage  over  or  under  another 
person's  ground,  which  belongs  to  and  is  for  the  use  of  indi- 
viduals—one or  more — as  distinct  from  a  way  that  is  used  by 
the  public  in  general,  and  such  a  way  is  an  easement.  1  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  p.  3.  Such  a  private  way  may  be  ac- 
quired by  grant,  reservation,  prescription,  or  under  a  statute 
authorizing  its  establishment.  In  contemplation  of  law,  there- 
fore, though  perhaps  commonly  known  and  spoken  of  indis- 
criminately as  public  and  as  private  roads,  many,  if  not  a 
majority,  of  the  roads  and  ways  running  throughout  all  parts 
of  the  territory,  and  frequently  in  general  public  use,  are 
neither  public  highways  nor  private  ways,  but  are  simply  roads 
established  without  authority  for  the  convenience  of  individu- 
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als,  and  without  a  legal  status  either  as  public  highways  or 
private  ways.  Such  roads,  where  they  may  have  heretofore  ex- 
isted as  public  highways,  and  where  no  right  has  vested,  have 
by  the  legislature  been  declared  vacated.  This  action  of  the 
legislature,  however,  does  not  create  them  private  ways.  The 
legislature  has  made  it  clear  that  it  was  not  its  intention  to 
make  it  a  criminal  offense  to  commit  an  injury  to  any  such 
class  of  roads,  even  if  they  might  be  considered  as  private 
ways.  Our  Penal  Code  in  the  section  under  discussion  has 
expressly  limited  such  injury  to  injury  to  public  highways, 
and  to  private  ways  laid  out  by  authority  of  law.  Even  if  such 
roads  might  be  considered  therefore  to  be  private  ways,  never- 
theless they  are  not  included  in  this  statute,  for  they  are  not 
ways  laid  out  by  authority  of  law,  such  as  would  be,  for 
example,  ways  laid  out  as  provided  in  paragraph  3972  of  the 
statutes.  They  are,  on  the  contrary,  in  most  instances,  ways 
laid  out  and  maintained  without  authority  of  law. 

The  indictment  in  the  case  before  us  is  defective,  in  that 
it  not  only  fails  to  contain  any  allegations  respecting  the  facts 
surrounding  the  establishment  and  existence  of  the  private 
way  upon  which  the  injury  is  alleged  to  have  been  committed, 
from  which  it  can  be  inferred  even  that  such  way  was  laid 
out  by  authority  of  law;  but  the  indictment  fails  to  allege  in 
direct  terms  that  such  way  was  a  way  laid  out  by  authority 
of  law.  While  the  indictment  does  contain  the  allegation  that 
the  defendants  did  maliciously  ''dig  up  a  private  way  laid  out 
by  authority  of  law,  to  wit,"  etc.,  such  an  allegation  is  de- 
scriptive, merely,  imd,  as  set  forth,  it  is  not  a  direct  allegation 
that  such  way  was  a  way.  laid  out  by  authority  of  law.  The 
act  of  maliciously  digging  up  a  private  way  is  not  necessarily 
a  criminal  offense  under  our  statutes.  It  becomes  one  only 
when  such  way  is  a  way  laid  out  by  authority  of  law.  There- 
fore an  indictment  which  fails  to  allege  facts  showing  that 
such  way  was  so  laid  out,  and  which  does  not  even  contain  the 
direct  allegation  that  such  way  was  a  way  so  laid  out,  is 
defective  and  cannot  be  sustained. 

Our  conclusion  in  this  respect  makes  it  unnecessary  to  con- 
sider the  other  objections  u^ed. 

The  judgment  of  the  court  below  is  affirmed. 

Sloan,  J.,  and  Doan,  J.,  concur. 
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[Giyil  No.  855.    Filed  March  26,  1904.] 
[76  Pac  458.] 

MABTIN  BUGGELN,  Petitioner,  ▼.  B.  M.  DOB,  as  District 
Attorney  of  the  County  of  Coconino,  Territory  of  Ari- 
zona, Respondent 

1.  Mandahus  to  District  Attobnxt  —  Quo  Warranto  —  Bxy.  Stats. 
1001,  Par.  3794,  Gonstrukd. — ^WhiU  the  itatute,  9Upra,  authorizing 
quo  warranto  does  not  make  it  mandatory  upon  a  diatriet  attorney 
to  institute  such  action  unless  he  has  reason  to  beUeTC  a  franchise 
is  being  usurped,  ncTertheless  it  is  his  duty,  whencTer  facts  are 
laid  before  him  from  which  he  can  reasonably  conclude  that  a 
franchise  is  being  usurped,  to  institute  such  proceedings,  and  if 
he  fails  his  action  can  be  reviewed  upon  an  application  for  man- 
damut, 

8.  Saics— Sams— Sams— Plkadinci — Suwioiknoy  ov  Pbtition.— A  peti- 
tion for  writ  of  mandamus  to  compel  a  district  attorney  to  institute 
quo  warranto  proceedings  is  insufficient  where  it  appears  that  aU 
that  was  presented  to  him  was  a  Terifled  complaint,  possibly  suffi- 
cient as  a  pleading  in  quo  warranto,  which  did  not  contain  allega- 
tions sufficient  to  show  that  the  franchise  was  being  usurped.  The 
application  for  writ  of  mandamus  must  show  that  facts  were  laid 
before  him  from  which  he  could  haye  had  reason  to  believe  that 
such  franchise  was  being  usurped. 

PETITION  for  Writ  of  Mandamna. 

T.  J.  Norton,  for  Petitioner. 

E.  M.  Doe,  for  Respondent. 

THE  COURT.— We  think  the  statute  authorizing  an  action 
in  the  nature  of  qrio  warranto  does  not  make  it  mandatory 
upon  the  district  attorney  to  institute  such  action,  unless  he 
has  reason  to  believe  that  an  ofSce  or  franchise  is  being 
usurped,  intruded  into,  or  unlawfully  held  or  exercised.  It 
is,  however,  his  duty  to  bring  such  proceedings  when  facts  are 
laid  before  him  from  which  he  can  reasonably  conclude  that 
such  franchise  is  being  usurped.  If,  on  such  showing,  he 
fails  to  institute  such  proceedings,  his  action  can  be  reviewed 
upon  an  application  for  mandamus;  and  where,  upon  such 
application,  it  appears  to  the  court  that  such  a  showing  has 
been  made  to  the  district  attorney,  from  which  he  could  reason- 
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ably  conclude  that  such  franchise  had  been  usurped,  a  writ 
of  mandamus  will  issue  to  compel  the  institution  by  such 
district  attorney  of  a  proper  proceeding  in  the  nature  of  quo 
warranto. 

The  demurrer  to  the  petition  for  the  writ  of  mandamus 
raises  the  question  whether  such  petition  shows  that  facts 
were  laid  before  the  district  attorney  from  which  he  could 
have  reason  to  believe  that  the  franchise  in  question  had  been 
iLSurped.  We  do  not  think  the  petition  sufficiently  shows  these 
facts.  It  is  not  a  question  whether  such  petition  sufficiently 
shows  that  such  franchise  has  been  usurped,  but  whether  such 
facts  were  laid  before  the  district  attorney  at  the  time  he 
refused  to  bring  the  action  in  quo  warranto.  The  petition 
before  us  shows  that  all  that  was  presented  to  the  district 
attorney  was  a  verified  complaint  to  be  filed  by  the  district 
attorney  in  the  proposed  quo  warranto  action.  This  com- 
plaint, while  perhaps  sufficient  as  a  pleading  in  such  action, 
which  we  do  not  pass  upon,  did  not  contain  allegations  suffi- 
cient to  show  the  district  attorney  that  the  franchise  was  being 
usurped.  We  cannot  say  that  from  such  complaint  the  dis- 
trict attorney  had  reason  to  believe  that  the  franchise  was 
being  usurped,  and  should  therefore  have  instituted  the  action 
in  quo  warranto. 

The  demurrer  to  the  petition  will  be  sustained,  with  leave 
to  the  petitioner  to  amend  the  petition,  or  to  bring  such  further 
proceedings  as  he  may  be  advised. 


[Criminal  No.  171.    FUed  March  26,  1904.] 
[76  Pac.  458.] 

JOHN  EDWARDS,  Defendant  and  Appellant,  v.  TERRI- 
TORY OF  ARIZONA,  Plaintiff  and  Respondent. 

1«  Gbiminal  Law — ^Mubder — Corfus  Delicti — Elements. — ^In  feloniooi 
homicide  the  corpiu  delicti  consists  of  two  elements:  First,  the 
fact  of  death,  as  the  result;  second,  facts  and  circumstances  show- 
ing the  criminal  tigenej  of  the  person  charged  with  the  crime  ai 
the  means. 
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2.  Same  —  Samb  —  Same — Evidengb — Suiticienoy. — ^Evidente  reviewed 

and  held  sufficient  to  ihow  that  decedent  waa  murdered  and  hj  the 
defendant. 

3.  Same  —  Same  —  Sams  —  Same  —  Gxecumstamtial  —  Ck)MFETENOT  — 

SuFFiGiSNOT. — There  being  direct  proof  of  the  death,  circumstantial 
evidence  tending  to  show  the  defendant's  criminal  agenej  is  com- 
petent and  is  sufficient  where  each  fact  necessary  to  be  established 
has  been  proved  by  competent  evidence  beyond  a  reasonable  doubt. 

4.  Same — Teial — Neglect  or  Defendant's  Ck>nNSEL— Not  Gbound  fob 

New  Teial. — That  the  former  counsel  for  the  defendant,  who 
tried  the  case  in  the  court  below,  neglected  to  introduce  evidence 
at  hand  favorable  to  defendant,  or  in  other  respects  conducted 
the  case  in  an  unskillful  manner,  is  no  ground  for  a  reversal. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

W.  P.  Miller,  for  Appellant 

B.  W.  Wells,  Attomey-Qeneral,  for  Respondent 

KENT,  C.  J.— About  the  1st  of  December,  in  the  year  1901, 
the  dead  body  of  a  man  was  found  about  a  mile  southeast  from 
Wilcox,  in  this  territory,  in  a  ravine  or  draw  several  hundred 
yards  from  the  main  road  running  southeast  from  Wilcox. 
The  body  was  that  of  a  Mexican  from  forty-five  to  fifty  years 
of  age,  and,  when  found,  was  dressed  and  wrapped  in  a  blanket 
and  canvas,  one  end  of  the  canvas  being  pulled  togetlier  at 
the  comers  and  tied  with  a  baling  wire ;  the  body  being  com- 
pletely covered  with  the  canvas  and  blanket,  excepting  the 
feet,  which  were  exposed,  one  foot  without  shoe  or  stocking, 
and  one  completely  destroyed,  apparently  by  animals.  The 
state  of  the  body  showed  that  death  must  have  occurred  at 
least  several  weeks  before  the  discovery.  A  deep  wound  or 
cut  was  found  upon  the  head;  the  skull  from  above  one  eye 
down  towards  the  opposite  cheek  having  been,  as  described  by 
witnesses,  ** smashed  in — cut  in  some  two  or  three  inches,"-^ 
and,  as  testified  to,  the  wound  was  such  as  might  have  been 
made  with  a  blunt  instrument,  such  as  the  head  of  an  ax, 
and  would  have  caused  death.     There  was  blood  all  about 
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the  head  and  body.  We  think  the  testimony  as  to  the  position 
of  the  body,  the  place  where  it  was  found,  the  manner  in  which 
it  was  wrapped,  and  its  condition,  was  clearly  sufficient  to 
show  that  the  deceased  did  not  die  a  natural  death,  but  that 
he  met  his  death  by  violence  at  the  hands  of  some  person,  and 
that  the  body  after  death  had  been  tied  up  and  placed  in  the 
position  in  which  it  was  found. 

The  evidence  introduced  for  the  purpose  of  connecting  the 
defendant  with  the  killing  was  substantially  as  follows:  The 
body  was  subsequently  fully  identified  as  that  of  one  Eduardo 
de  Sanchez.  The  wife  of  the  deceased  testified  she  last  saw 
him  alive  on  the  15th  of  October,  1901,  when  he  left  her  at 
Metcalfe  to  go  to  Wilcox,  taking  with  him  seven  burros  and 
a  bay  mare  belonging  to  him.  Another  witness  testified  that 
early  in  October,  1901,  he  saw  the  defendant,  with  a  Mexican, 
on  the  Frisco  River,  going  towards  Wilcox,  the  two  having 
a  bunch  of  burros,  a  sorrel  horse,  and  a  bay  mare;  that  some 
two  weeks  or  more  afterwards  he  again  saw  the  defendant  with 
the  same  burros  and  the  same  horse  and  mare,  but  this  time 
the  Mexican  was  not  in  his  company;  that  the- witness  traded 
with  the  defendant,  exchanging  a  wagon  for  the  horse  and 
the  mare;  that  he  then  said  to  the  defendant,  'T  don't  want 
any  Mexican  coming  in  and  claiming  these  horses,"  and  the 
defendant  replied,  ''No  damn  Mexican  will  ever  claim  them 
horses."  Another  witness  testified  that  in  the  month  of  Octo- 
ber, 1901,  he  saw  the  defendant  and  a  Mexican  answering 
the  description  of  the  deceased,  with  a  bunch  of  burros, — seven 
or  eight  or  ten, — ^with  a  horse  and  a  mare,  camped  near  a 
ranch  about  twenty-two  miles  north  from  Wilcox;  that,  in 
conversation  with  the  defendant,  the  latter  told  him  that  he 
was  going  to  Chiricahua  Mountains  to  pack  ore;  that  the 
burros  belonged  to  the  Mexican,  but  that  he  had  the  contract, 
and  the  Mexican  was  going  to  pack  the  ore;  that  the  following 
morning  the  defendant  and  the  Mexican  went  on  south  towards 
Wilcox;  that  some  thirty-six  hours  afterwards  the  defendant 
returned,  coming  north,  with  the  bunch  of  burros,  the  Mexican 
not  being  with  him ;  and,  when  asked  by  the  witness  where  he 
was  going,  the  defendant  said  he  was  going  to  Clifton  to  pack 
wood;  that  he  did  n't  get  the  contract  to  pack  ore;  that  he  had 
bought  the  Mexican's  outfit  and  was  going  to  Clifton.  The 
witness  further  testified  that  the  road  and  the  distance  to 
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Wilcox  were  such  that  a  man  with  a  bunch  of  burros  could 
go  to  Wilcox  and  back  to  the  place  where  the  witness  was 
within  thirty-six  hours.  Another  witness  testified  that  some- 
where towards  the  end  of  October,  1901, — ^the  date  being 
uncertain, — ^he  saw  the  defendant  and  a  Mexican  camped  some 
hundred  yards  or  so  from  the  ranch  of  one  Fulghum,  a  quarter 
of  a  mUe  southeast  from  Wilcox.  The  body  of  the  deceased 
was  subsequently  found  about  three  quarters  of  a  mile  south- 
east from  this  camp.  There  was  no  direct  evidence  from  any 
witness  that  the  body  found  was  that  of  the  Mexican  seen 
by  the  witnesses  in  the  defendant's  company,  and  the  most 
that  can  be  said  of  the  descriptions  given  of  the  Mexican  seen 
with  the  defendant  is  that  they  correspond  in  general,  as  to 
age  and  appearance,  with  the  descriptions  given  of  the  de- 
ceased in  that  respect.  A  clerk  in  a  store  in  WUcox  testified 
that  on  the  25th  of  October,  1901,  he  saw  the  defendant  passing 
his  store  in  WUcox,  going  north,  with  seven  burros,  and,  in 
response  to  a  question  as  to  where  he  got  the  burros,  the  de- 
fendant replied  that  he  had  owned  them  for  a  long  time;  that 
he  was  going  with  them  to  Clifton.  The  witness  testified  that 
he  asked  the  question  of  the  defendant  because  a  short  time 
before  the  defendant  had  told  the  witness  that  he  owned 
nothing  in  the  world  but  two  horses.  A  woman  testified  that 
about  the  26th  or  27th  of  October,  1901,  the  defendant  came 
to  her  house,  fifteen  miles  from  Clifton,  for  dinner.  He  then 
had  six  or  seven  burros ;  that,  as  he  was  leaving,  he  came  back 
for  an  ax  he  had  forgotten,  and  said  that  he  had  killed  one 
Mexican  with  it,  and  might  have  to  kill  another,  and  offered 
to  show  the  witness  the  blood-stains  on  the  ax.  Other  wit- 
nesses testified  to  the  sale  of  seven  burros  by  the  defendant, 
and  gave  descriptions  of  them  corresponding  in  general  with 
the  description  given  by  the  wife  of  the  deceased  of  the  burros 
owned  by  him.  At  the  time  of  his  arrest,  on  January  8,  1902, 
a  witness  testified  that  the  defendant  stated  that  he  had  pur- 
chased the  burros  from  a  Mexican,  and  gave  the  Mexican's 
name  as  Sanchez;  that  he  (the  defendant)  had  owned  the 
burros  for  two  years,  and  that  he  had  brought  them  down  to 
Wilcox  from  St.  Johns  or  somewhere  in  that  country;  that 
he  had  not  seen  Sanchez  for  two  years;  that  the  Mexican 
he  was  with  near  Wilcox  was  named  Morales.  The  defendant 
introduced  two  witnesses,  mother  and  daughter, — ^the  former 
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the  wife  of  the  defendant, — who  testified  that  they  met  the 
defendant  on  the  twenty-fifth  day  of  October,  1901,  on  the 
road  some  fifteen  miles  from  Clifton,  Clifton  being  approxi- 
mately seventy-five  miles  from  Wilcox;  and  the  mother  testi- 
fied that  she  had  not  seen  the  defendant  for  a  month  or  so 
previous  to  that  time;  that  she  went  with  the  defendant  on 
to  Clifton,  and  that  on  the  day  following  the  day  she  met  the 
defendant  they  were  married  in  Clifton  by  a  Mr.  Wright.  A 
marriage  license  dated  October  26,  1901,  together  with  a  cer- 
tificate of  marriage  showing  that  the  defendant  and  the  wit- 
ness were  married  on  October  30,  1901,  by  one  A.  Wright,  a 
justice  of  the  peace,  was  also  introduced.  There  was  no  other 
evidence  introduced  by  the  defendant. 

In  felonious  homicide  the  corpus  delicti  consists  of  two 
elements :  First,  the  fact  of  death,  as  the  result ;  second,  facts 
and  circumstances  showing  the  criminal  agency  of  the  person 
charged  with  the  crime,  as  the  means.  Ruloff  v.  People,  18 
N.  Y.  192.  In  the  case  at  bar  the  death  and  the  identity  of 
the  deceased  were  fully  established  by  direct  proof,  and  the 
facts  respecting  the  condition  of  the  body  justified  the  court 
in  submitting  the  question  to  the  jury  as  to  whether  death  was 
the  result  of  a  criminal  agency,  and  warranted  the  jury  in  so 
finding.  The  evidence  connecting  the  defendant  with  the 
commission  of  the  crime,  apart  from  his  own  statements,  is 
purely  circumstantial.  There  being  direct  proof  of  the  death, 
circumstantial  evidence  tending  to  show  the  defendant's  crim- 
inal agency  is  competent.  The  question  that  arises  is  as  to 
its  sufficiency.  The  rule  in  that  respect  is  that  each  fact 
necessary  to  the  conclusion  sought  to  be  established  must  be 
proved  by  competent  evidence  beyond  a  reasonable  doubt 
All  these  facts  must  be  consistent  with  each  other  and  with 
the  main  fact  sought  to  be  proved,  and  the  circumstances, 
taken  together,  must  be  of  a  conclusive  nature,  leading,  on 
the  whole,  to  a  satisfactory  conclusion,  and  produce,  in  effect, 
a  reasonable  moral  certainty  that  the  accused,  and  no  other 
person,  committed  the  offense  charged.  The  facts  proved  must 
not  only  point  to  the  guilt  of  the  person  charged,  but  they 
must  be  inconsistent  with  his  innocence.  Commonwealth  v. 
Webster,  5  Cush.  295,  52  Am.  Dec.  711;  People  v.  Bennett, 
49  N.  T.  137.  We  think  the  facts  adduced  upon  the  trial, 
together  with  the  statements  testified  to  as  being  made  by  the 
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defendant,  bring  the  case  within  the  requirements  of  the  rule, 
and  warranted  the  submission  to  the  jury  of  the  question 
whether  the  crime  was  committed  by  the  defendant,  as  charged, 
and  that  the  verdict  reached  by  them  is  fairly  supported  by 
the  evidence. 

In  his  brief,  counsel  for  the  appellant  su^ests  that  certain 
testimony  given  by  witnesses  for  the  prosecution  is  contradic- 
tory of  evidence  given  by  them  on  a  former  trial.  This  evi- 
dence was  not  sought  to  be  brought  out  in  the  court  below, 
nor  is  the  evidence  upon  the  former  trial  before  us,  nor  any 
error  assigned  in  respect  thereto.  We  can  therefore  give  it 
no  consideration.  Nor  is  the  fact,  if  it  be  a  fact,  that  the 
former  counsel  for  the  defendant,  who  tried  the  case  in  the 
court  below,  neglected  to  introduce  evidence  at  hand  favorable 
to  the  defendant,  or  in  other  respects  conducted  the  case  for 
his  client  in  an  unskillful  manner,  ground  for  a  reversal  of  the 
judgment  in  this  court.  We  perceive  no  error  in  the  record, 
and  the  judgment  of  the  district  court  is  therefore  afi&rmed. 

Sloan,  J.,  and  Davis,  J.,  concur. 


[CiTn  No.  802.     FUed  March  26,  1904.] 
[76  Pac.  460.] 

C.  E.  HOWAED,  Defendant  and  Appellant,  v.  E.  B.  PEB- 
RIN,  Plaintiff  and  Appellee. 

1.  Ejectment  —  Unoccupied  Land  —  Possessoky  Bight — ^Rev.  Stats. 

Abiz.  1887,  Par.  2222  (Amended  by  Act  No.  79,  p.  97,  Laws  1893, 

AND  INCOEPOBATED  IN   BEV.   STATS.   AbIZ.   1901  AS  PaB.  3525),  CON- 

stbued  and  Held  to  Apply  only  to  Unoccupied  Goveenment 
Land. — The  statute,  gupra,  providing  that  all  persons  settling  upon 
publie  land  with  the  yiew  of  acquiring  title  thereto  shall  be  pro- 
tected in  the  peaceable  possession  to  the  extent  of  one  hundred 
and  sixty  acres,  gives  to  settlers  the  right  to  hold  solely  by 
possession  where  the  land  is  unoccupied  government  land,  and  has 
no  application  to  unoccupied  land  in  private  ownership. 

2,  Water   and   Wateb-Bights  —  Stbeams  —  Subpace — ^Undkbobound — 

Appbopbiation  —  Pbbcolatinq  Watebs  —  Bev.  Stats.  Abiz.  1887, 
Pab.  3199,  Sbo.  1,  Pab.  3201,  Sec.  3,  and  Laws  1893,  Act  No.  86, 
p.  135,  Cited  and  Oonstbued. — ^Under  the  statutes,  tupra,  relating 
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to  the  appropriation  of  water  for  beneficial  purpoiee,  the  water 
of  all  stroama  flowing  in  a  well-defined  channel,  whether  on  the 
■orfaee  or  undergronndy  ia  subject  to  appropriation.  Pereolating 
waters  are  the  property  of  the  owner  of  the  soil 

8.  Samx  —  Sams  —  XJndebgbound—Etidxngi— Burden  of  Pboof. — The 
bnrden  of  proving  that  underground  waters  flow  in  a  natural 
channel  between  well-defined  banks  rests  upon  the  person  asserting  it. 

4.  Appxal  and  Ebbob— £yiDXN(»— Wxight  of  Evidxngb— Will  mot  bb 

DiBTUBBXD. — ^Where  the  burden  of  proof  to  establish  a  given  fact 
is  upon  a  party,  unless  the  evidence  is  such  as  to  prove  clearly 
and  conclusively  the  fact  for  which  it  was  offered,  the  finding  of 
the  trial  court  against  the  establishment  of  such  fact  will  not  be 
disturbed  on  appeaL 

5.  INTEBEST— BaTB  ON  JUDOHXNT— $EV.  STATB.  1901,  PaB.  2774,  CtTKD. 

— The  legal  rate  of  interest  upon  judgments  under  the  statute, 
supra,  is  six  per  cent  per  annum. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Coconino. 
B.  E.  Sloan,  Judge.    Modified. 

E.  E.  EUinwood,  and  W.  C.  Campbell,  for  Appellant. 

Underground  water  flowing  in  a  defined  channel  is  subject 
to  appropriation.  Cross  v.  Kitts,  69  Cal.  222,  58  Am.  Bep.  558, 
10  Pac.  409;  Lord  v.  MeadvUle  Water  Co.,  135  Pa.  St.  122,  20 
Am.  St.  Rep.  864,  19  Atl.  1007,  8  L.  R.  A.  202;  Metcalf  ▼. 
Nelson,  8  S.  Dak.  87,  59  Am.  St.  Rep.  746,  65  N.  W.  91L 

H.  F.  Ashhurst,  and  E.  M.  Doe,  for  Appellee. 

In  all  the  states  and  territories,  whether  the  common-law 
doctrine  of  riparian  rights  or  the  Pacific  Coast  doctrine  of 
appropriation  obtains,  the  decisions  are  uniform,  to  the  effect 
that  percolating  waters  are  the  property  of  the  owner  of  the 
soil,  only  one  exception  being  anywhere  recognized,  that  being 
the  case  of  known  subterranean  streams  or  rivers  flowing  in 
natural  channels  between  well-defined  banks,  which  are  sub- 
ject to  the  same  rules  as  surface  streams.  Barkley  y.  Wilcox, 
86  N.  T.  143,  40  Am.  Rep.  519 ;  Bloodgood  ▼.  Ayers,  108  N.  T. 
404,  2  Am.  St.  Rep.  443,  15  N.  E.  433;  Haldeman  ▼.  Bruck- 
hart,  45  Pa.  St  514,  84  Am.  Dec.  511 ;  Oreenleaf  v.  Frances, 
18  Pick.  117 ;  Chatfield  v.  Wilson,  28  Vt.  49 ;  Roath  ▼.  DriseoU, 
20  Conn.  533,  52  Am.  Dec.  352;  Frazier  v.  Brown,  12  Ohio 
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St  294;  Dickinson  ▼.  Orand  Junction  Canal  Co.,  9  Eng.  Law 
&  Eq.  Eep.  521;  Case  v.  Hoffmwn,  100  Wis.  314,  44  L.  R.  A, 
728,  72  N.  W.  390,  74  N.  W.  220,  75  N.  W.  945;  Tampa  Water 
Works  Co.  V.  Cline,  37  Fla.  586,  53  Am.  St.  Rep.  262,  33  L.  R. 
A.  376,  20  South.  780;  Govld  v.  Eaton,  111  Cal.  639,  52  Am. 
St.  Rep.  201,  44  Pac.  319;  West  v.  Taylor,  16  Or.  165, 13  Pac. 
665;  Willow  Creek  Irrigation  Co.  v.  Michaelson,  21  Utah,  248, 
81  Am.  St.  Rep.  687,  60  Pac.  943,  51  L.  R.  A.  280;  Crescent 
Min.  Co.  V.  Silver  King  Co.,  17  Utah,  444,  70  Am.  St.  Rep.  810, 
54  Pac.  244;  Hanson  v.  McCue,  42  Cal.  303, 10  Am.  Rep.  299; 
Acton  V.  Blundell,  12  Mees  &  W.  324;  Taylor  v.  Welch,  6  Or. 
199 ;  Southern  Pacific  B.  B.  Co.  v.  Dufour,  95  Cal.  615,  30  Pac. 
783,  19  L.  R.  A.  92;  Ocean  Grove  v.  Asbury  Park,  40  N.  J. 
Eq.  447,  3  Atl.  168;  ViUage  of  Delhi  v.  Youmans,  45  N.  Y. 
362,  6  Am.  Rep.  100;  WUliams  v.  Ladew,  161  Pa.  St.  283,  49 
Am.  St.  Rep.  891,  28  Atl.  54;  Hosier  v.  Caldwell,  7  Nev.  363; 
Chase  v.  Silverstone,  62  Me.  175,  16  Am.  Rep.  419;  Chaifisld 
V.  Wilson,  28  Vt.  49. 

DOAN,  J. — ^The  appellee,  E.  B.  Perrin,  brought  an  action  in 
ejectment  in  the  lower  court  against  C.  E.  Howard  for  the 
northwest  quarter  of  section  15,  township  25  north,  range  3 
west,  in  Coconino  County,  Arizona,  based  upon  a  record  title 
in  himself  through  mesne  conveyances  from  the  government. 
The  appellant,  C.  E.  Howard,  in  his  answer  claimed  the  prop- 
erty by  right  of  possession  only  for  a  period  of  more  than 
two  years  afte;^  plaintiff's  right  of  action  accrued  and  prior 
to  the  bringing  of  suit,  and  set  up  the  statute  of  limitations 
in  bar  of  the  action.  Defendant,  as  cross-complainant,  further 
alleged  in  a  cross-complaint  that  there  was  a  subterranean 
stream  of  water  running  in  a  well-defined  channel  through  and 
under  the  premises,  and  that  prior  to  any  public  survey  of 
the  said  land  one  J.  W.  Abshire  appropriated  all  of  the  said 
waters  for  beneficial  purposes ;  that  the  cross-complainant  pur- 
chased the  right  of  the  said  Abshire,  and  thereafter,  on  the 
sixteenth  day  of  July,  1895,  and  prior  to  any  public  survey 
of  the  land,  appropriated  all  of  the  said  waters  in  conformity 
with  the  provisions  of  the  statutes  at  that  time  existing,  con- 
structed pipe-lines  and  reservoirs,  and  applied  said  water  to 
domestic,  stock,  and  other  beneficial  purposes,  and  had  thus 
used  the  said  water  and  all  thereof  since  the  said  appropria- 
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tion;  that  the  use  of  the  land  in  controversy  is  necessary  to 
the  cross-complainant  for  the  maintenance  and  complete  use 
and  enjoyment  of  the  water  and  waterways  thus  appropriated 
and  used  by  him;  and  asked, — 1.  That  the  cross-complainant 
be  decreed  to  be  the  owner  by  right  of  appropriation  of  all  the 
water  flowing  into  and  through  said  subterranean  stream  or 
channel,  and  entitled  to  the  exclusive  use  and  benefit  thereof; 
2.  That  defendant  and  cross-complainant  be  decreed  to  have 
a  right  of  way  over,  through,  and  upon  the  said  premises  for 
the  maintenance,  repair,  and  use  of  said  wells,  pipe-lines,  and 
reservoirs;  and  3.  That  the  plaintiff,  the  appellee  herein,  be 
enjoined  from  in  any  manner  interfering  with  defendant's 
and  cross-complainant's  use  of  said  water  and  waterways  and 
entry  upon  the  said  premises  for  the  said  purposes  of  use, 
maintenance,  and  repair  as  aforesaid. 

The  stipulation  on  file,  signed  by  the  respective  parties,  and 
the  evidence  introduced  by  the  plaintiff,  satisfactorily  estab- 
lished that  the  land  in  controversy  was  acquired  from  the 
United  States  by  the  Atlantic  and  Pacific  Railroad  Company 
under  the  provisions  of  an  act  of  Congress  dated  July  27, 
1866,  (14  Stats.  292,)  and  that  it  was  conveyed  by.  the  said 
Atlantic  and  Pacific  Railroad  Company  to  the  plaintiff  by 
warranty  deed  dated  the  thirteenth  day  of  January,  1897.  It 
is  established  by  the  evidence  that  Howard's  grantor  went 
upon  the  land  in  question  in  1889,  when  it  was  unoccupied 
and  unsurveyed,  and  sank  a  well  and  developed  a  flow  of 
water,  which  he  conducted  by  means  of  a  pipe-line  to  some 
water  troughs  about  three  hundred  feet  distant,  and  con- 
structed a  reservoir  to  impound  the  overflow,  and  that  he  used 
the  water  from  such  troughs  and  reservoir  for  stock  purposes ; 
that  he  afterwards  sunk  a  second  well,  and  excavated  two 
tunnels  deflecting  from  the  sides  thereof  for  the  purpose  of 
developing  and  storing  a  stronger  flow  of  water,  which  he 
utilized  by  means  of  the  aforesaid  pipe-line,  troughs,  and 
reservoirs  for  stock  purposes,  watering  and  dipping  sheep 
therein;  that  in  the  year  1892  he  sold  his  possessory  right 
to  the  premises  and  his  improvements  thereon,  including  the 
wells,  troughs,  pipe-line,  and  reservoir,  to  the  appellant  herein, 
who  from  that  time  had  remained  in  possession  of  the  prem- 
ises, and  continued  the  use  of  the  water  for  these  purposes, 
until  the  institution  of  this  action.     It  was  also  established 
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by  the  evidence  that  the  defendant,  the  appellant  herein,  on 
the  16th  of  July,  1895,  posted  on  the  dwelling-house  on 
the  premises  a  notice,  in  accordance  with  act  86  of  the  seven- 
teenth legislature  (Laws  1893,  p.  135),  that  he  had  appro- 
priated all  the  water  in  a  certain  defined  underground  channel 
of  water,  and  to  that  end  had  made  certain  cross-cuts,  a  tunnel, 
and  a  well,  also  a  certain  ditch,  pipe-line,  and  reservoir,  all 
located  at  a  place  known  as  the  "Abshire  Place,"  held  by 
him  as  a  possessory  right  on  unsurveyed  land  of  the  United 
States,  and  recorded  a  copy  of  said  notice  on  said  date  in 
the  public  records  of  Coconino  County,  at  page  63  in  book  1 
of  '^MiUsites  and  Water-Rights."  The  defendant  claimed  no 
title,  save  such  as  this  appropriation  of  water  and  the  con- 
tinuous occupation  and  use  of  the  premises  as  a  place  to  water 
stock  may  have  given  him. 

The  occupancy  of  the  land  by  the  defendant,  based  upon 
the  right  of  possession  only,  does  not  avail  against  the  plain- 
,tiff  herein,  claiming  under  a  valid  record  title.  Paragraph 
2222  of  the  Revised  Statutes  of  1887  (afterward  amended 
by  act  No.  79,  p.  97,  of  the  Laws  of  1893,  and  incorporated 
in  the  Revised  Statutes  of  1901  as  paragraph  3525),  under 
which  the  defendant  claimed  to  hold  this  land  as  a  possessory 
right,  by  way  of  establishing  what  was  therein  called  "pos- 
sessory rights,"  provided:  **That  all  persons  who  have  here- 
tofore or  may  hereafter  settle  upon,  cultivate  or  improve  a 
tract  of  land  in  this  territory,  with  a  view  of  acquiring  title 
thereto  under  the  existing  laws  of  the  United  States,  shall  be 
protected  in  the  peaceable  possession  and  quiet  enjoyment  of 
said  tract  of  land,  with  all  the  improvements  thereon,  and 
all  the  wood,  timber,  soil  and  materials  growing  or  being 
thereon,  to  the  extent  of  one  hundred  and  sixty  acres  or 
one  half  mile  square  in  compact  form,  if  unsurveyed,  accord- 
ing to  the  cardinal  points,  and,  if  surveyed  by  the  United 
States,  then  according  to  the  lines  of  said  survey,  so  as  to 
include  such  improvements."  This  law  gave  to  settlers  the 
right  to  hold  solely  by  possession  land  to  the  extent  of  one 
hundred  and  sixty  acres,  and  provided  for  their  protection 
in  such  peaceable  possession,  the  only  two  requisites  being 
that  the  land  thus  held  should  be  unoccupied  government  land 
belonging  to  the  United  States,  and  that  the  settler  should 
occupy  and  hold  the  same  with  the  view  of  acquiring  title 
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thereto  under  the  existing  land  laws  of  the  United  States. 
The  statute  of  limitations  invoked  by  the  defendant  in  this 
instance  was  evidently  intended  by  the  legislature  to  apply 
to  such  persons,  and  would  be  available  to  bar  an  action 
between  contesting  parties  of  this  class,  wherein  neither  party 
could  claim  title  to  the  premises,  but  each  claims  only  the 
subordinate  right  to  possession,  subject  to  the  recognized 
paramount  title  of  the  United  States.  The  defendant  has 
defined  the  character  of  his  possession  of  this  property  in 
the  notice  introduced  by  him  in  evidence  as  posted  on  the 
dwelling-house  on  the  premises  in  July,  1895,  by  stating  that 
it  is  *'the  place  known  as  the  'Abshire  Place,'  held  by  me 
as  a  possessory  right  ...  on  unsurveyed  land  of  the  United 
States."  But  the  establishment  of  the  fact  that  the  premises 
in  question  were  not  public  lands  of  the  United  States  at  the 
time  they  were  settled  upon  by  the  defendant  has  excepted 
him  from  the  provisions  of  that  law,  it  being  impossible  to 
acquire  title  under  United  States  land  laws  to  other  than 
United  States  public  lands.  The  lower  court  found  as  a 
fact  ''that  the  said  land  was,  prior  to  the  entry  thereon  of 
either  the  defendant  and  cross-plaintiff  or  his  grantor,  the 
property  of  the  plaintiff  and  his  grantor,  and  not  public 
lands  of  the  United  States."  This  finding  was  fully  sus- 
tained by  the  evidence  as  disclosed  by  the  record,  and  as  a 
conclusion  of  law  therefrom  the  lower  court  held  that  '*the 
defendant  and  cross-plaiQtiff  was  a  trespasser  upon  the  said 
land."  The  appellant,  though  he  urged  this  defense  in  the 
lower  court,  seems  to  have  abandoned  it  in  this  court,  and 
relies  upon  his  appropriation  of  water  and  his  right  to  use 
the  plaintiff's  premises  therefor.  In  his  cross-complaint  he 
alleges  a  prior  appropriation  of  all  the  water  flowing  in  a 
subterranean  stream,  running  in  a  well-defined  channel,  under 
and  through  the  premises,  and  its  use  for  beneficial  purposes, 
and  the  necessary  use  and  occupancy  of  the  land  in  contro- 
versy for  the  complete  use  and  enjoyment  of  the  water  thus 
appropriated. 

The  Revised  Statutes  of  1887  provide: — 

*'(3199)  Section  1.  All  rivers,  creeks,  and  streams  of  ran- 
ning  water  in  the  territory  of  Arizona  are  hereby  declared 
public  and  applicable  to  the  purposes  of  irrigation  and  mining 
as  hereinafter  provided." 


March,  1904.]  Howabd  t;.  Pebbin.  853 

''(3201)  Section  3.  All  the  inhabitants  of  this  territory 
who  own  or  possess  arable  and  irrigable  lands^  shall  have  the 
right  to  constmet  public  or  private  acequias  and  obtain 
the  necessary  water  for  the  same  from  any  convenient  river, 
creek  or  stream  of  running  water.  .  .  ." 

Act  86  of  the  seventeenth  legislature  (Laws  1893,  p.  135), 
under  which  this  appropriation  was  alleged  to  have  been 
made,  further  provides: — 

''Section  1.  That  any  person  shall  have  the  right  to  appro- 
priate any  of  the  unappropriated  waters,  or  the  surplus  or 
flood-waters  in  this  territory  for  domestic,  stock  and  other 
beneficial  purposes,  and  such  person  for  the  purpose  of  mak- 
ing such  appropriation  shall  have  the  right  to  construct  and 
maintain  reservoirs,  ditches  and  all  other  necessaiy  waterways, 
and  the  person  first  appropriating  waters  for  such  purposes 
shall  always  have  the  better  right  to  the  same. 

"Section  2.  Every  person  who  shall  desire  to  appropriate 
any  of  the  waters  of  this  territory  for  the  uses  and  purposes 
mentioned  in  section  one  of  this  act,  shall  first  post  at  the 
place  of  diversion,  on  the  stream  or  streams  as  the  case  may 
be,  a  notice  of  his  appropriation.  .  .  .'' 

The  determination  of  this  case  depends  upon  whether  the 
water  developed  and  used  by  the  cross-complainant  and 
claimed  to  have  been  appropriated  by  him  constituted  a  run- 
ning stream  flowing  in  natural  channels  between  well-defined 
banks,  such  as  is  contemplated  by  the  provisions  of  our 
statutes  as  cited  herein,  and  therefore  the  subject  of  appro- 
priation, or  whether  it  was,  on  the  contrary,  filtrating  or 
percolating  water  oozing  through  the  soil  beneath  the  surface 
in  undefined  and  unknown  channels,  and  therefore  a  com- 
ponent part  of  the  earth,  having  no  characteristic  of  owner- 
ship distinct  from  the  land  itself,  and  therefore  not  the 
subject  of  appropriation  by  another,  but  belonging  to  the 
owner  of  the  soil.  Throughout  the  Pacific  Coast,  where  the 
doctrine  of  appropriation  obtains,  the  decisions  are  uniform 
to  the  effect  that  waters  percolating  generally  through  the 
soil  beneath  the  surface  are  the  property  of  the  owner  of 
the  soil,  but  that  subterranean  streams,  flowing  in  natural 
channels,  between  well-defined  banks,  are  subject  to  appro- 
priation under  the  same  rule  as  surface  streams.  The  law 
on  this  subject  has  been  correctly  stated  by  the  appellant  in 
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his  brief:  **No  distinction  exists  between  waters  running 
Tinder  the  surface  in  defined  channels  and  those  running  in 
distinct  channels  upon  the  surface.  The  distinction  is  made 
between  all  waters  running  in  distinct  channels,  whether  upon 
the  surface  or  subterranean,  and  those  oozing  or  percolating 
through  the  soil  in  varying  quantities  and  uncertain  direc- 
tions.'' Strait  V.  Brown,  16  Nev.  317,  40  Am.  Rep.  497.  He 
claims,  however,  that  the  evidence  was  clear  and  conclusive 
that  the  water  in  question  was  ''a  subterranean  stream,  with 
well-defined  channel  and  banks,"  and  that  "the  court  erred 
in  finding  that  the  water  in  question  was  not  a  flowing  stream 
with  well-defined  channel  or  banks."  This  presents  solely 
a  question  of  fact,  both  parties  agreeing  as  to  the  law  in 
the  premises.  The  defendant  having  alleged  in  the  cross- 
complaint  that  there  was  a  subterranean  stream  of  water 
running  in  a  well-defined  channel,  the  burden  of  proof  was 
upon  him  to  establish  that  fact  by  competent  evidence.  In 
such  cases  the  rule  invariably  followed  by  appellate  tribunals 
is  that,  unless  the  evidence  was  such  as  to  prove  clearly  and 
conclusively  the  fact  for  which  it  was  offered,  the  finding  of 
the  trial  court  against  the  establishment  of  such  fact  will 
not  be  disturbed  on  appeal.  We  have  examined  the  evidence 
in  this  case,  and  do  not  see  how  the  court  could  have  found, 
from  the  evidence  in  the  case,  other  than  it  did.  We  fail  to 
find  sufficient  evidence  in  the  testimony  of  the  witnesses  of 
the  appellant  to  establish  the  existence  of  "a  subterranean 
stream  with  well-defined  channel  or  banks,"  even  if  no  con- 
sideration were  given  to  the  contradictory  evidence  intro- 
duced by  the  opposite  party. 

We  find  nothing  in  the  record  to  justify  the  reversal  of  the 
decision  of  the  lower  court  or  to  necessitate  a  retrial  of  the 
case.  Our  attention  has  been  called  to  the  allowance  of 
interest  by  the  lower  court  at  the  rate  of  seven  per  cent  per 
annum  upon  the  judgment.  This  was  clearly  error.  The 
legal  rate  of  interest  for  judgments  under  the  Revised  Statutes 
of  1901  (par.  2774),  which  were  in  force  at  that  time,  was 
six  per  cent  per  anniun.  The  judgment  will  be  modified  to 
that  effect.  The  case  will  be  remanded  to  the  lower  court, 
with  the  direction  to  enter  the  judgment  bearing  interest  at 
the  rate  of  six  per  cent  per  anniun,  as  indicated  herein. 

Kent,  C.  J.,  and  Davis,  J.,  concur. 
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[GiyU  No.  842.    FUed  March  26,  1904.] 
[76  Pac.  463.] 

E.    C.   AVERYT,   Defendant   and   AppeUant,   v.   FRANK 
WILLIAMS,  Plaintiff  and  AppeUee. 

1.  EUEOnONS — Ck)NTEST — ^EVIDENGE — ^BALLOTS — ^REGULABLT    PBESSBVED — 

Admissibility. — ^Where  ballots  are  preflerred  in  striet  accordance 
with  statutory  requirements  (Bev.  Stats.  1901,  chap.  10)  they  are 
admissible  without  further  proof,  and  furnish  the  primary  and 
controlling  eyidence  of  the  number  of  rotes  east  for  the  respective 
candidates. 

2.  Sams — Same — ^Evidencs — Ibbboulablt   Pkesekved— Admissibility — 

BuBDBN  OF  Proof  as  to  Idbntity— Bev.  Stats.  Abjz.  1901,  Pass. 
2389,  2395,  Disectoby. — The  statute,  gupra,  requiring  that  the 
ballots  should  be  strung,  placed  in  a  sealed  envelope,  indorsed  by 
each  member  of  the  election  board  writing  his  name  across  the 
seal,  delivered  by  some  member  of  the  board  to  the  clerk  of 
the  board  of  supervisors,  and  by  him  to  the  county  treasurer,  is 
not  mandatory,  but  directory.  Where  ballots  have  been  irregularly 
preserved,  to  render  them  admissible  the  burden  is  upon  the  party 
offering  them  to  show  that  they  are  the  identical  ballots  cast.  The 
proof  must  be  clear  and  satisfactory,  but  the  mere  fact  that  they 
might  have  been  tampered  with  wiU  not  warrant  rejection. 

3.  Same -^  Same  —  Same — ^Pbesebvation — Question  of  Fact — Appeal 

AKD  Ebbob — ^Review. — The  question  of  the  preservation  of  ballots 
in  their  integrity  is  one  of  fact  to  be  determined  by  the  trial 
judge,  and  a  finding  thereon  wiU  not  be  disturbed  unless  not  sup- 
ported by  the  evidence. 

4.  Same  —  Appeal  and  Ebbob  —  Bill  of  Exceptions  —  Becobd.  —  An 

assignment  of  error  that  the  trial  court  erred  in  refusing  to  strike 
out  ballots  as  evidence  on  the  ground  that  they  did  not  purport 
to  be  ofiicial  ballots  cannot  be  considered  where  the  ballots  are 
expressly  excluded  from  the  bill  of  exceptions  and  the  record  does 
not  disclose  whether  the  ballots  were  or  were  not  official. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Yavapai. 
Richard  E.  Sloan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
B.  S.  Clark,  for  Appellant 


356  Ayebyt  t;.  WiuJAica  [8  Ariz. 


As  between  the  ballots  cast  at  an  election  and  the  cam 
of  these  ballots  hy  the  election  officers^  the  former  are  the 
primary  and  controlling  evidence. 

In  order  to  continue  the  ballots  as  controlling  evidence,  it 
must  appear  that  they  have  been  preserved  in  the  manniCT 
and  by  the  officers  prescribed  by  the  statute,  and  that  while 
in  such  custody  they  have  not  been  so  exposed  to  the  reach 
of  unauthorized  persons  as  to  afford  a  reasonable  probability 
of  their  having  been  changed  or  tampered  with.  This  is  a 
rule  as  stated  by  Judge  Brewer  and  cited  with  approbation 
in  Illinois  and  several  other  states.  Hudson  v.  Solomon,  19 
Kan.  177;  Bowser  v.  Pepper,  8  N.  D.  484,  79  N.  W.  1018; 
DooUy  V.  Vwn  Hohenstein,  170  111.  630,  49  N.  E.  193;  Kingery 
V.  Berry,  94  111.  515;  Cooley  on  Constitutional  Limitations, 
6th  ed.,  788 ;  McCreary  on  Elections,  4th  ed.,  par.  471 ;  Murphy 
V.  BattU,  155  m.  182,  49  N.  E.  470;  BeaU  v.  Albert,  159  IlL 
127,  42  N.  E.  166;  Catron  v.  Craw,  164  DL  20,  46  N.  E.  3; 
Bonney  v.  Finch,  180  111.  133,  54  N.  E.  318;  Eggers  v.  Fox, 
177  111.  185,  52  N.  E.  269. 

Henry  T.  Andrews,  and  Samuel  L,  Pattee,  for  Appellee. 

That  the  ballots  themselves  are  sufficient  evidence,  if  prop- 
erly admitted,  to  overthrow  the  returns  of  the  canvassing 
board,  and  that  no  other  evidence  need  be  given,  is  well  settled. 
Schneider  v.  Bray,  22  Nev.  272,  39  Pac.  326. 

Statutoiy  provisions  as  to  the  preservation  of  ballots  are 
not  mandatory,  but  merely  directory.  People  v.  Higgins,  3 
Mich.  233,  61  Am.  Dec.  491;  Hughes  v.  Holman,  23  Or.  481, 
32  Pac.  298. 

KENT,  C.  J. — The  appellant  and  appellee  were  rival  can- 
didates for  the  office  of  city  assessor  and  tax-collector  of  the 
city  of  Prescott.  As  a  result  of  the  election,  the  appellant 
was  declared  to  have  received  six  more  votes  than  the  appellee. 
The  appellee  having  instituted  statutory  proceedings  in  the 
court  below  to  contest  the  election,  the  court,  on  a  recount  of 
the  ballots,  found  that  the  appellee  had  received  ten  more 
votes  than  the  appellant,  and  entered  judgment  declaring  that 
the  appellee  had  been  elected  to  the  office.  Upon  the  trial  it 
appeared  that  certain  provisions  of  the  statute  respecting 
the  method  of  preserving  the  ballots  had  not  been  compli|sd 
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with,  and  the  contestee,  the  appellant  in  this  court,  duly 
objected  on  that  ground  to  the  admission  by  the  trial  court 
of  the  ballots  in  evidence,  and  now  by  this  appeal  brings 
before  us  for  review  the  action  of  the  trial  court  in  that 
respect 

Our  statutes  (Rev.  Stats.  Ariz.  1901,  tit.  20,  chap.  10)  pro- 
vide in  detail  the  various  steps  to  be  taken  in  canvassing, 
returning,  and  preserving  the  votes  given  at  an  election. 
Among  other  provisions  are  the  following:  The  tickets,  as 
soon  as  read,  must  be  strung  on  a  string  by  one  of  the  judges, 
and  must  not  thereafter  be  examined  by  any  person,  but 
must,  as  soon  as  all  are  counted,  be  carefully  sealed  in  a 
strong  envelope,  each  member  of  the  board  writing  his  name 
across  the  seal.  The  package  so  sealed  must,  before  the 
election  board  adjourns,  be  delivered  to  one  of  its  members, 
to  be  determined  by  lot  or  otherwise,  who  must,  without  delay, 
deliver  such  package  to  the  clerk  of  the  board  of  supervisors 
at  his  office,  and  upon  receipt  of  the  package  the  clerk  must 
deposit  it  in  the  safe  of  the  county  treasurer,  who  must  keep 
it  unopened  and  unaltered  for  six  months,  after  which  time, 
if  there  is  no  contest  commenced,  he  must  burn  the  package 
without  opening  or  examining  the  contents.  The  evidence 
adduced  at  the  trial  showed  that  the  election  was  held  on 
January  6,  1903,  at  a  building  known  as  Odd  Fellows'  Hall. 
Immediately  after  the  close  of  the  balloting,  the  election 
board,  composed  of  the  city  council  of  Prescott,  took  the 
ballot-box  to  the  city  hall,  and  there  the  ballots  were  counted, 
two  of  the  members  of  the  council  calling  off  the  ballots  and 
handing  them  to  the  mayor,  who  replaced  them  in  the  ballot- 
box.  The  box  was  a  [|teel  or  iron  box  having  a  slit  at  the  top, 
with  a  lid  which,  when  the  box  was  locked,  covered  the  only 
opening  in  the  box  completely.  The  box  had  two  locks,  with 
one  key  to  each  lock.  At  the  close  of  the  count  the  ballots 
were  placed  in  the  box  folded,  and  the  box  locked  and  the 
opening  completely  closed.  The  ballots  were  not  strung  nor 
sealed  in  an  envelope,  nor  were  the  names  of  the  judges  of 
election  indorsed  upon  the  box,  or  otherwise.  The  mayor 
then  took  the  key  to  one  lock,  and  one  of  the  couneilmen  the 
key  to  the  other  lock,  and  these  keys  remained  in  their  pos- 
session and  upon  their  persons  until  produced  in  court  at 
the  time  of  the  hearing  of  the  contest.    After  being  locked, 
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the  box  remained  for  ten  days  in  the  office  of  the  city  clerk, 
who  was  not  an  election  officer,  the  box  being  placed  and 
remaining  on  the  top  of  a  safe  in  the  main  office,  to  which 
office  four  persons  only  had  keys, — ^to  wit,  the  city  clerk,  the 
chief  of  police,  the  night  watchman,  and  the  city  assessor 
(the  appellant), — ^the  room  being  kept  locked  in  their  absence. 
All  four  testified  that  while  the  box  remained  in  the  room 
there  was  no  change  in  its  condition  to  their  knowledge. 
Subsequently,  about  ten  days  after  the  election,  the  city 
council  met  as  a  canvassing  board,  and  canvassed  the  result 
of  the  election,  but  did  not  reopen  the  box,  and  immediately 
after  the  canvass  the  box  containing  the  ballots  was  taken 
by  the  city  clerk  to  the  office  of  the  county  treasurer  and 
placed  in  the  vault  in  his  office,  to  which  only  the  treasurer 
and  his  deputy  had  access.  The  treasurer  testified  that  no 
change  was  made  in  the  condition  of  the  box  or  the  ballots 
from  the  time  they  were  delivered  to  him  until  they  were 
produced  by  him  in  court  at  the  hearing  of  the  contest.  There 
was  no  evidence  that  there  had  been  any  change  in  or  tam- 
pering with  the  ballots.  It  therefore  appears  that  the  pro- 
visions of  the  statute  requiring  that  the  ballots  be  strung, 
that  they  be  placed  in  a  sealed  envelope,  that  each  member 
of  the  election  board  write  his  name  across  the  seal,  and 
that  on  receipt  by  him  the  ballots  be  delivered  by  the  clerk 
to  the  county  treasurer,  were  not  complied  with;  and  the 
question  to  be  determined  is  whether  such  failure  to  comply 
with  the  requirements  of  the  statute  rendered  the  ballots 
inadmissible  in  evidence  to  contradict  or  overcome  the  return 
of  the  election  officers. 

Where  an  election  is  contested,  our  statutes  provide  for 
the  opening  by  the  tribunal  by  which  the  contest  is  proceeding 
of  the  package  containing  the  ballots  cast  at  the  election,  to 
the  end  that  evidence  may  be  had  of  its  contents.  Rev.  Stats. 
1901,  par.  2396.  Where  the  ballots  are  preserved  in  strict 
accordance  with  the  statutory  requirements,  they  are  admis- 
sible in  evidence  without  further  proof;  and,  when  so 
admitted,  furnish  the  primary  and  controlling  evidence  of 
the  number  of  votes  cast  for  the  respective  candidates,  and 
are  sufficient  in  themselves,  without  further  evidence,  to  con- 
tradict and  overthrow  the  returns  of  the  election  officers  or 
canvassing  board.     Schneider  v.  Bray,  22  Nev.  272,  39  Pac 


March,  1904.]  Averyt  v.  Williams.  359 

326 ;  People  v.  Holden,  28  Cal.  123 ;  Hudson  v.  Solomon,  19 
Kan.  177.  Where  the  ballots  have  not  been  preserved  in 
strict  compliance  with  the  statutory  requirements,  such  non- 
compliance does  not  of  itself  render  the  ballots  inadmissible 
in  evidence,  for  the  provisions  of  the  statute  in  this  respect 
are  not  mandatory,  but  directory.  The  object  of  the  Election 
Law  is  to  prevent  fraud,  and  to  guaranty  to  the  voter  the 
registration  and  count  of  his  ballot.  A  construction  of  the 
statute  that  would  render  it  impossible  to  ascertain  the  will 
of  the  voter  as  expressed  by  his  ballot,  without  fault  on  his 
part,  and  would  make  that  ballot  inadmissible  in  evidence 
solely  because  of  the  action  of  the  election  officials  in  failing 
to  comply  with  certain  of  the  requirements  of  the  statute 
in  respect  to  the  manner  of  preservation  of  the  ballots,  would 
make  it  possible  for  such  officers  to  nullify  the  will  of  the 
voter,  or  of  any  number  of  voters,  by  a  simple  departure  from 
some  of  the  requirements  of  the  statute,  and  would  tend  to 
defeat  the  object  of  the  law.  We  think  that  where  the  re- 
quirements of  the  statute  with  respect  to  the  method  of 
preservation  of  the  ballots  have  not  been  complied  with,  the 
object  of  the  statute,  to  give  effect  to  the  expression  of  the 
will  of  the  voter,  is  best  subserved  by  holding  that  such  non- 
compliance does  not  necessarily  make  the  ballots  inadmissible 
in  evidence,  but  the  burden  of  proof  in  such  case  is  cast  upon 
the  party  offering  to  introduce  them  in  evidence  to  show  that 
the  ballots  offered  are  the  identical  ballots  cast  at  the  election, 
and  that  there  is  no  reasonable  probability  that  the  ballots 
have  been  disturbed  or  tampered  with ;  and,  if  it  appears  that 
the  ballots  are  before  the  court  in  their  integrity,  they  should 
be  admitted  in  evidence.  The  question  as  to  the  preserva- 
tion of  the  ballots  in  their  integrity  is  a  question  of  fact  to 
be  determined  by  the  trial  court  as  other  questions  of  fact, 
and  the  finding  thereon  is  to  be  reviewed  by  this  court 
as  are  findings  on  other  similar  questions  of  fact.  The  fact 
that  the  ballots  Were  so  kept  as  to  render  it  possible  that 
they  might  have  been  tampered  with  is  not  a  fact  sufficient 
in  itself  to  warrant  their  rejection  in  evidence;  and,  while 
the  ballots  should  not  be  so  received  in  evidence  except  upon 
clear  and  satisfactory  proof  of  their  identity,  and  similar 
proof  that  the  circumstances  surrounding  their  keeping  were 
such  as  to  cast  no  suspicion  upon  their  integrity,  when  they 
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have  been  so  admitted  this  court  will  not  disturb  the  ruling 
of  the  trial  court,  unless  we  are  satisfied  that  the  finding  in 
that  respect  is  not  supported  by  the  evidence. 

We  find  authority  in  numerous  cases  for  the  views  we  have 
expressed,  among  others  the  following:  Hughes  v.  Holman, 
23  Or.  481,  32  Pac.  298;  MaUett  y.  Plumb,  60  Conn.  352,  22 
AtL  772;  People  v.  Lwingston,  79  N.  Y.  279;  People  v.  Hig- 
gins,  3  Mich.  233,  61  Am.  Dec.  491;  Coglan  v.  Beard,  67  Cal. 
303,  7  Pac.  738;  Tebbe  v.  SmUh,  108  Cal.  101,  41  Pac.  454,  29 
L.  B.  A.  673,  49  Am.  St.  Bep.  68;  Henderson  y.  Albright,  12 
Tex.  Civ.  App.  368,  34  S.  W.  992;  0 'Gorman  v.  Bichter,  31 
Minn.  25,  16  N.  W.  416;  Dorey  v.  Lynn,  31  Kan.  758,  3  Pac 
557;  Bowers  v.  Smith,  111  Mo.  45,  33  Am.  St.  Rep.  491,  16 
L.  B.  A.  754,  20  S.  W.  101.  In  the  case  at  bar  the  evidence 
fairly  shows  that  there  was  no  reasonable  probability  that  the 
ballots  had  been  changed  or  tampered  with,  and  that  th^ 
were  before  the  court  in  theit  integrity;  and,  indeed,  that 
such  was  the  fact  was  practically  admitted  by  counsel  for  the 
contestee  in  the  lower  court,  the  claim  being  there  made^ 
and'  here  urged,  that  as  there  had  been  opportunity  given 
for  such  tampering,  and  such  opportunity  was  afforded  by 
the  failure  of  the  election  officers  to  comply  with  the  require- 
ments of  the  statute,  such  opportunity  and  such  failure  being 
shown,  the  ballots  were  thereby  rendered  inadmissible  in  evi- 
dence. With  this  view  we  do  not  agree.  Under  the  evidence 
in  the  case,  there  being  nothing  tending  to  show  that  any  of 
the  ballots  had  been  actually  altered  or  changed  after  being 
deposited  by  the  voter,  and  the  circumstances  surrounding 
the  keeping  of  the  ballots  being  of  such  a  nature  as  to 
warrant  the  conclusion  that  there  was  no  reasonable  prob- 
ability of  there  having  been  any  alteration,  but  only  a  possible 
opportunity  for  such  alteration,  we  think  there  was  no  other 
course  open  for  the  trial  court  except  to  receive  the  ballots 
in  evidence. 

The  appellant  also  assigns  as  error  the  refusal  of  the  trial 
court  to  strike  out  the  evidence  of  the  ballots,  on  the  further 
ground  that  the  ballots  did  not  purport  to  be  official  ballots. 
The  ballots  are  not  before  us,  and  they  were  expressly  ex- 
cluded from  the  bill  of  exceptions,  as  appears  by  the  certificate 
thereto  attached,  and  there  is  nothing  in  the  record  from 
which  we  can  determine  whether  the  ballots  were  or  were 
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not  official.    We  have  therefore  nothing  before  us  upon  which 
to  consider  the  error  assigned. 
The  judgment  of  the  district  court  is  affirmed 

Davifi^  J.,  and  Doan,  J.,  concur. 
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C.   W.   JOHNSTONE,   Plaintiff  and  AppeUant,  v.   J.   H. 
ROBERTSON,  Defendant  and  Appellee. 

1.  Elections  —  Changs  or  Polung-Placb  —  Rev.  Stats.  Abiz.  1901, 
Pass.  2305,  2306,  Held  Mandatobt.— Paragraph  2305,  attpra,  pro- 
Tides  that  the  board  of  Baperviflors  must  at  least  fifteen  days 
prior  to  an  election  desigpoate  the  plaee  within  each  precinct  where 
it  shall  be  held.  Paragraph  2306,  supra,  provides  that  if  it  cannot 
be  held  at  the  place  designated,  the  justice  of  the  peace  or  the 
election  board  must  two  days  before  the  election  designate  the 
place  tj  written  notice.  These  proTisions  are  mandatory.  The 
action  of  an  election  board  in  holding  an  election  at  a  ranch  house 
instead  of  at  the  sehoolhouse  designated  by  the .  supervisors,  with- 
out any  attempt  to  comply  with  the  requirements  of  the  law 
relative  to  a  change  of  the  polling-place,  and  without  any  necessity 
or  sufScient  reason  appearing  to  justify  it,  renders  the  election 
held  there  invalid,  and  the  votes  cast  in  that  precinct  cannot  be 
counted. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Edward  Kent,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

C.  F.  Ainsworth,  for  Appellant. 

The  court  erred  in  refusing  to  admit  in  evidence  the  votes 
cast  in  Phoenix  Precinct  No.  4,  at  polling-place  in  school  dis- 
trict No.  35,  for  the  reason  that  the  said  votes  were  legally 
cast  there  and  were  proper  and  material  evidence  in  this 
contest,  and  should  have  been  counted  by  the  court.  Dale  v. 
Irwin,  78  IlL  170;  Preston  v.  Culbertson,  58  CaL  198;  Far^ 
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rington  v.  Turner,  53  Mich.  27,  51  Am.  Rep.  88,  18  N.  W.  544; 
Whipley  v.  McKune,  12  Cal.  352;  People  v.  Cook,  14  Barb. 
290;  Holland  v.  Osgood,  8  Vt.  280;  Corliss  v.  Corliss,  8  Vt. 
373;  Marchant  v.  Langworthy,  6  Hill,  646;  People  v.  Coofe, 
14  Barb.  259;  Peopi«  v.  VaU,  20  Wend.  12;  People  v.  Ctco^^ 
16  Mich.  283,  97  Am.  Dec.  141;  Election  case  of  Wheelock, 
82  Pa.  St.  297;  Simons  v.  PeopU,  119  lU.  617,  9  N.  E.  220; 
Steele  v.  Calhoun,  61  Miss.  556;  Wakefield  v.  Patterson,  25 
Kan.  (709)  495;  Broadhead  v.  C%  o/  Milwaukee,  19  Wis. 
624,  88  Am.  Dec.  711. 

If  the  law  itself  declares  a  specified  irregularity  to  be  fatal, 
the  courts  will  follow  that  command,  and  in  that  sense  such 
laws  are  strictly  mandatory;  but  in  the  absence  of  such 
declaration  the  judiciary  endeavor  as  best  they  may  to  dis- 
cern whether  the  deviation  from  the  prescribed  form  had 
or  had  not  so  vital  an  influence  upon  the  proceeding  as 
probably  prevented  a  free  and  full  expression  of  the  popular 
will.  If  it  had,  the  irregularity  is  held  to  vitiate  the  entire 
return;  otherwise,  it  is  considered  immaterial.  Courts  justly 
consider  the  chief  purpose  of  such  laws — ^namely,  to  obtain 
a  fair  election  and  an  honest  return — ^as  paramount  in  im- 
portance to  the  minor  requirements  which  prescribe  the  formal 
steps  to  reach  an  end,  and  in  order  not  to  defeat  the  main 
design  are  frequently  led  to  ignore  such  innocent  irregularities 
of  election  officers  as  are  free  of  fraud  if  they  do  not  interfere 
with  the  full  and  fair  expression  of  the  voters'  choice.  Bowers 
V.  Smith,  111  Mo.  45,  33  Am.  St.  Rep.  491,  16  L.  R.  A.  754, 
20  S.  W.  101;  Davis  v.  State,  75  Tex.  420,  12  S.  W.  957; 
Stemper  v.  Biggins,  38  Minn.  222,  37  N.  W.  95;  Parvin  v. 
Wimberg,  130  Ind.  561,  30  Am.  St.  Rep.  254,  15  L.  R.  A.  775, 

30  N.  E.  790;  City  of  Chicago  v.  People,  80  111.  496;  Peard. 
V.  State,  34  Neb.  372,  51  N.  W.  828;  Ex  parte  White,  33  Tex. 
Cr.  594,  28  S.  W.  542;  Boper  v.  Scurlock,  29  Tex.  Civ.  App. 
464,  69  S.  W.  456. 

Walter  Bennett,  for  Appellee. 

That  the  changing  of  the  place  for  holdihg  the  election  in 
the  manner  done  in  this  case  was  illegal,  see  Knowles  v.  Yates, 

31  Cal.  83;  Tebbe  v.  Smith,  108  Cal.  Ill,  112,  49  Am.  St 
Rep.  68,  41  Pac.  454,  29  L.  R.  A.  673;  Atkinson  v.  Lor- 
beer.  111  Cal.  424,  44  Pac.  162;  RusseU  v.  McDoweU,  83  CaL 
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70,  23  Pac.  183;  Melvin's  Case,  68  Pa.  St.  333;  Heyfron  v. 
Makony,  9  Mont.  497,  24  Pac.  93;  Williams  v.  Potter,  114 
lU.  628,  3  N.  B.  729;  Snowball  v.  People,  147  lU.  260,  35 
N.  E.  538;  Morrison  v.  Markham,  78  Ga.  161,  1  S.  B.  425. 

DO  AN,  J. — This  is  a  contest  of  the  election  of  the  appellee, 
J.  H.  Robertson,  to  the  office  of  justice  of  the  peace  of  Phoenix 
Precinct,  at  the  general  election  held  November  4,  1902.  The 
only  question  involved  in  this  appeal  is  the  admissibility  of 
the  votes  cast  at  school  district  No.  35,  that  being  one  of  the 
polling-places  within  the  election  precinct  designated  as 
**  Phoenix  Precinct  No.  4."  All  the  votes  were  recounted  by 
the  court.  No  question  is  now  raised  by  appellant  as  to  the 
action  of  the  court  in  admitting  or  rejecting  any  of  the  other 
ballots  offered  in  evidence,  but  merely  as  to  the  action  of  the 
court  in  rejecting  the  twenty  ballots  found  by  the  court  to 
be  valid  as  far  as  their  form  is  concerned,  which  were  cast 
at  school  district  No.  35,  and  which  the  court  rejected  because 
there  was  a  non-compliance  with  the  law,  in  the  opinion  of 
the  court,  in  that  particular  polling  or  election  precinct,  in 
that  the  votes  were  received  at  a  place  other  than  the  one 
designated  by  the  board  of  supervisors  as  a  polling-place 
in  that  precinct.  The  place  designated  was  the  schoolhouse 
in  school  district  No.  35,  and  the  place  where  the  votes  were 
actually  cast  and  received  was  at  a  house  known  as  ** Heard's 
Ranch  House,"  in  the  same  precinct,  but  about  half  a  mile 
distant  from  the  schoolhouse.  It  appears  from  the  record 
that  the  regular  election  board  as  appointed  by  the  board 
of  supervisors  presided  at  the  election  held  at  the  ranch  house, 
and  that  the  proceedings  were  in  all  respects  proper  and  regu- 
lar, except  as  to  the  place  of  holding  the  election.  The  ranch 
house  at  which  the  election  was  held  was  about  half  a  mile 
distant  from  the  schoolhouse,'  and  in  plain  view  therefrom. 
The  witnesses  for  the  contestant  testified  that  the  election 
was  not  held  at  the  schoolhouse  in  that  precinct  because 
school  was  in  session  there  that  day.  The  only  evidence  in 
the  record  of  any  notice  given  of  any  change  in  the  place 
of  holding  the  election  was  the  testimony  of  Larsen,  one  of 
the  judges  of  the  election.  He  stated  that  **some  children 
(who  attended  the  school)  came  back  by  our  place  every  day, 
and  they  were  notified  some  six  or  seven  days  ahead."    Our 
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statutes  {Rev.  Stats.  1901)  provide  (par.  2305) :    **The  board 
must,  at  least  fifteen  days  prior  to  an  election,  issue  its  order 
designating  the  house  or  plape  within  each  precinct  where 
the  election  must  be  held."    Paragraph  2306 :    ''If  the  board 
fail  to  designate  the  house  or  place  for  holding  the  election, 
or  if  it  cannot  be  held  at  the  house  or  place  designated,  the 
justice  of  the  peace  in  the  precinct  must,  two  days  before  the 
election,  and  by  an  order  under  his  hand  (copies  of  which 
he  must  at  once  post  in  three  public  places  in  the  precinct), 
designate  the  house  or  place,  or  if  there  be  no  justice  of 
the  peace  there,  the  election  board,  by  similar  notices  posted 
as  in  this  section  provided,  may  designate  the  place."     It 
appears  from  the  record  that  the  board  issued  its  order  in 
accordance  with  paragraph  2305,  designating  the  house  within 
this  precinct  where  the  election  must  be  held.    There  is  noth- 
ing in  the  record  to  indicate  that  the  election  could  not  have 
been  held  at  the  house  designated,  further  than  the  opinion 
or  conclusion  of  the  election  board;  and  that  was  evidently 
arrived  at  some  days  prior  to  the  day  of  election,  because  it 
was  stated  that  they  notified  the  school  children  ''some  six 
or  seven  days  ahead."    It  does  not  appear  from  the  record 
that  an  order  designating  the  place  at  which  the  election 
would  be  held  was  made  by  the  justice  of  the  peace  in  the 
precinct  two  days  before  the  election,  or  that,  there  being 
"no  justice  of  the  peace  there,  the  election  board,  by  similar 
notices,"  posted  as  provided  in  paragraph  2306,  "designated 
the  place."    It  is  the  general  rule,  to  which  there  are  very 
few  exceptions,  that  the  statutes  relative  to  the  time  and  place 
of  holding  an  election  are  mandatory,  and  that  an  election 
held  at  any  other  than  the  designated  place  is  absolutely  void 
without  proof  of  any  fraud  or  injury.     The  sole  exceptions 
we  have  found  to  this  rule  are  those  cases  where  the  impossi- 
bility of  holding  the  election  at  the  place  fixed  by  law  was 
discovered  immediately  before  the  election,  at  a  date  too  late 
to  render  possible  a  compliance  with  the  law  in  the  designa- 
tion of  another  place.    Dale  v.  Irwin,  78  III.  170;  Preston  v. 
Culbertson,  58  Cal.  198.     This  latter  feature  does  not  enter 
into  the  case  under  consideration.    We  have  no  evidence  in 
the  record  that  the  election  board  repaired  to  the  schoolhouse 
on  the  day  of  the  election,  and,  being  unable  to  hold  the 
election  there,  selected  the  ranch  house  for  that  reason.    The 
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evidence  presented  by  contestant  that  they  notified  the  school 
children  "six  or  seven  days  ahead''  establishes  the  contrary, 
so  that  this  cannot  be  considered  as  a  case  of  the  removal  of 
the  polling-place  on  the  morning  of  election  day  perforce  of 
necessity. 

It  is  said  on  this  sabject  in  Heyfron  v.  Mahowy,  9  Mont 
497,  24  Pac.  93,  18  Am.  St.  Eep.  757:  *'What,  then,  was  the 
legal  effect  of  the  removal  of  the  polling-placet  .  .  .  Mr. 
McCrary,  in  his  work  on  Elections,  writes:  'It  must  be  con- 
ceded by  all  that  time  and  place  are  of  the  substance  of  every 
election,  while  many  provisions  which  appertain  to  the  man- 
ner of  conducting  an  election  may  be  directory  only.'  Section 
141  (3d  ed.).  The  same  opinion  is  expressed  by  Mr.  Paine 
in  his  treatise  on  Elections:  'The  requirement  that  the  elec- 
tion shall  be  held  at  the  place  designated  by  law  is  not 
directory;  it  is  mandatory,  and  must  be  obeyed.'  Section  327. 
...  In  Melvin's  Case,  68  Pa.  338,  Mr.  Chief  Justice  Thomp- 
son says:  'A  fixed  place,  it  seems  to  me,  is  as  absolutely  a 
requisite,  according  to  the  election  laws,  as  is  the  time  of 
voting.  The  holding  of  elections  at  the  places  fixed  by  law 
is  not  directory ;  it  is  mandatory,  and  cannot  be  omitted  with- 
out error.  I  will  not  say  that,  in  case  of  the  destruction  of 
a  designated  building  on  the  eve  of  an  election,  the  election 
might  not  be  held  on  the  same  or  contiguous  ground,  as  a 
matter  of  necessity.  *'Necessitas  non  habet  legem."  But  then 
the  necessity  must  be  absolute,  discarding  all  mere  idea  of 
convenience.  ...  To  move  the  place  of  election  .  .  .  from  a 
designated  sehoolhouse  to  a  vacant  house  more  than  half  a 
mile  distant  therefrom,  without  authority  or  any  absolutely 
controlling  circumstances,  must  render  the  election  therein 
void,  and,  if  the  votes  taken  be  counted,  constitute  an  undue 
election.'  See,  also,  McCrary,  Elec.  (3d  ed.)  sees.  123,  124; 
Paine,  Elec.  sees.  327-330.  The  circumstances  which  do  not 
affect  the  result  when  the  place  designated  for  the  holding 
of  the  election  has  been  changed  are  shown  in  Preston  v.  CuU 
bertson,  58  Cal.  209,  wherein  the  court  holds:  'The  polls 
were  opened  a  short  distance  from  and  in  plain  view  of  the 
place  appointed,  the  owner  of  the  house  selected  having 
objected  to  the  election  proceeding  at  his  house;  and  it  does 
not  appear  that  any  voter  was  misled  or  deprived  of  his 
vote  hj  reason  of  the  change.'    Dale  v.  Irtvin,  78  HI.  180." 
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The  appellant  states  that  paragraphs  2305  and  2306  of  our 
Statutes  of  1901  as  cited  are  identical  with  paragraphs  1131 
and  1132  of  the  California  statutes,  and  insists,  on  the  au- 
thority of  Preston  v.  Culbertson,  58  Cal.  198,  and  SprcLgue 
V.  Norway y  31  Cal.  173,  that  the  action  of  the  election  officers 
in  selecting  the  ranch  house  instead  of  the  place  designated 
by  the  board  was  a  mere  irregularity,  which  did  not  affect  the 
final  result;  and  that,  as  there  was  no  fraud  shown  on  the 
part  of  the  election  officers,  the  voters  of  the  district  should 
not  lose  their  votes,  and  the  appellant  be  deprived  of  the 
benefit  thereof,  simply  because  of  a  technical  violation  of  the 
law.  The  holding  in  California  on  that  subject  is  very  tersely 
and  forcibly  stated  in  Russell  v.  McDowell,  83  Cal.  70,  23  Pac. 
183  (decided  since  the  cases  cited  by  appellant),  as  follows: 
"It  is  well  settled  that  disregard  of  directory  provisions  of 
election  laws,  in  the  absence  of  actual  fraud,  is  no  ground 
for  rejecting  the  entire  vote  of  a  precinct.  ...  It  is  only 
those  provisions  of  the  statutes  relating  to  the  time  and  place 
of  holding  elections,  the  qualifications  of  voters,  and  such 
others  as  are  expressly  made  essential  prerequisites  to  the 
validity  of  an  election,  that  are  held  to  be  mandatory.  .  .  . 
All  others  are  directory  merely,  and  a  failure  to  observe  them, 
caused  by  honest  ignorance  or  mistake,  and  not  resulting  in 
manifest  fraud,  does  not  afford  ground  for  rejecting  the 
entire  vote  of  a  precinct.  .  .  .  The  law  of  this  state  is  «s  it 
is  everywhere  else,  and  ought  to  be,  that  disregard  of  man- 
datory requirements  of  the  election  law,  or  of  merely  directory 
provisions  coupled  with  such  actual  fraud  as  makes  the  true 
result  doubtful,  is  ground  for  throwing  out  the  entire  vote 
of  a  precinct  where  there  is  no  means  of  pui^ng  the  poll." 
We  accept  this  as  not  only  a  later  utterance  of  that  juris- 
diction, but  as  more  definitely  decisive  of  the  question  under 
.consideration;  the  use  of  the  house  designated  in  the  case  of 
Preston  v.  Culbertson,  supra,  as  a  polling-place  only  having 
been  denied  on  the  day  of  the  election.  The  law  is  mandatory 
that  the  election  must  be  held  at  the  place  designated  by  the 
board  of  supervisors,  unless  a  change  of  the  polling-place 
becomes  necessary,  and  when  such  necessity  is  known  to  exist 
a  sufficient  length  of  time  prior  to  the  election  to  enable  the 
place  to  which  such  polling-place  is  changed  to  be  designated 
as  provided  by  the  statute,  such  designation  must  be  made 
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in  order  to  render  valid  an  election  held  there.  The  action 
of  the  board  in  this  instance  in  holding  the  election  at  the 
ranch  house  instead  of  at  the  place  designated  by  the  board 
of  supervisors,  without  any  attempt  to  comply  with  the  re- 
quirements of  the  law  relative  to  a  change  of  the  polling-place, 
and  without  any  necessity  or  sufficient  reason  appearing  to 
justify  it,  renders  the  election  held  there  invalid,  and  the 
votes  cast  in  that  precinct  cannot  be  counted. 
The  judgment  of  the  lower  court  is  affirmed. 

Sloan^  J.,  and  Davis,  J.,  concur. 


[Gi\>il  No.  S45.    Illed  March  26,  1904.] 
[76  Pac.  467.] 

UNITED  STATES  OP  AMERICA,  Plaintiff  and  Appellant, 
V.  WILLIAM  E.  MEADE,  et  al.,  Defendants  and 
Appellees. 

1.  Bonds — EvmiNOl. — ^In  an  action  against  the  principal  and  co-obligors 

on  the  bond  of  a  United  States  marshal,  the  trial  court  properly 
refused  to  reeeiye  as  proof  of  the  liability  of  the  sureties  the 
pleadings,  record,  and  judgment  in  an  action  in  the  court  of 
claims,  wherein  the  United  States  had  secured  judgment  against 
the  marshal,  there  being  nothing  contained  therein  tending  to  show 
that  the  items  for  which  the  judgment  had  been  rendered  against 
the  marshal  were  for  items  chargeable  against  him  during  the  life 
of  the  bond. 

2.  SAia  —  Pleading  —  EvmsNCS.  —  Where   the   complaint   against   the 

sureties  on  a  United  States  marshal's  bond  alleged  that  the  United 
States  obtained  judgment  against  the  marshal  for  a  certain  amount 
advanced  hj  the  government  to  him  during  the  life  of  the  bond, 
and  that  this  had  not  been  paid,  and  prayed  judgment  for  this 
amount,  the  plaintiff  was  limited  in  the  proof  properly  adducible 
by  it  as  against  the  defendants  to  such  proof  as  would  establish 
a  judgment  as  pleaded  in  the  complaint,  and  no  evidence  of  lia- 
bility under  the  bond  independent  of  the  judgment  was  admissible. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District.    Qeorge  B.  Davis,  Judge.    Affirmed. 
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AfSrmed  on  rehearing.    Opinion  9  Ariz.,  80  Pac.  326. 

The  facts  are  stated  in  the  opinion. 

Frederick  S.  Nave,  United  States  Attorney,  and  John  H. 
Campbell,  Assistant  United  States  Attorney,  for  Appellant. 

Barnes  &  Martin,  Thomas  Mitchell,  and  Ben  Goodrich,  for 
Appellees. 

KENT,  0.  J.— The  complaint  of  the  United  States,  the 
plaintiff  in  the  court  below,  alleged  that  the  defendant  Meade 
and  other  defendants,  as  co-obligors,  executed  on  the  twenty- 
first  day  of  August,  1886,  a  bond  to  the  United  States  in 
the  sum  of  twenty-five  thousand  dollars,  for  the  faithful  per- 
formance by  the  defendant  Meade  of  his  duties  as  marshal 
of  the  United  States  for  Arizona;  that  on  the  twenty-eighth 
day  of  May,  1890,  Meade  filed  his  petition  in  the  court  of 
claims  of  the  United  States,  praying  judgment  for  sums 
claimed  to  be  due  him  from  the  government  for  services  r^i- 
dered  by  him  as  marshal ;  that  to  this  petition  the  government 
filed  a  counterclaim,  and  on  December  3,  1900,  the  court  of 
claims  rendered  its  judgment  dismissing  the  petition  of  the 
claimant  Meade,  and  rendering  judgment  against  Meade  and 
in  favor  of  the  government  on  its  counterclaim  for  the  sum  of 
$2,470.32;  that  the  sum  so  found  to  be  due  the  govemm«it 
from  Meade  by  the  judgment  of  the  court  of  claims  repre- 
sented money  which  had  come  into  the  hands  of  Meade  as 
marshal  by  reason  of  advances  made  to  him  by  the  govern- 
ment under  the  bond  set  out  in  the  complaint,  and  under 
bonds  previously  given  by  Meade;  that,  of  the  amount  so 
found  to  be  due  the  government,  the  sum  of  $572  was  advanced 
by  the  government  during  the  x)eriod  covered  by  the  bond 
set  out  in  the  complaint,  and  while  said  bond  was  in  force 
and  effect;  and  that  the  money  had  not  been  paid  by  Meade 
to  the  government,  whereby  the  bond  had  become  forfeited- 
The  complaint  prayed  judgment  against  the  defendants  for  the 
sum  of  $572.  The  answers  interposed  by  the  defendants,  the 
co-obligors  on  the  bond,  contained  a  general  denial  of  the 
allegations  of  the  complaint,  and  affirmative  allegations  that 
they  were  not  parties  to  the  suit  in  the  court  of  claims;  that 
a  settlement  of  the  accounts  of  the  defendant  Meade  had  been 
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had;  and  that  full  payment  had  been  made  by  Meade  of  all 
sums  due  from  him  to  the  government.  At  the  commence- 
ment of  the  trial  of  the  action,  on  motion  of  the  plaintiff  the 
action  was  dismissed  as  against  the  defendant  Meade,  leaving 
the  action  remaining  against  his  co-obligors  on  the  bond. 
The  plaintiff  called  as  a  witness  the  defendant  Meade,  against 
whom  the  action  had  been  dismissed,  who  testified  that  he 
was  marshal  of  the  United  States  for  Arizona  from  August 
21,  1886,  to  March  17,  1890;  that  at  the  expiration  of  his 
term  of  office  he  had  had  a  settlement  of  his  account  with  the 
government.  The  plaintiff  then  offered  in  evidence  a  certified 
copy  of  the  judgment  of  the  court  of  claims  set  up  in  the 
complaint.  The  court  sustained  the  objection  of  the  defend- 
ants to  the  introduction  of  the  document  in  evidence.  The 
plaintiff  then  offered  in  evidence  what  was  termed  certified 
transcripts  of  the  record  in  the  case  in  the  court  of  claims 
in  which  the  judgment  had  been  rendered,  to  which  offer 
the  court  sustained  the  objection  of  the  defendants.  The 
plaintiff  then  offered  in  evidence  the  same  documents,  but  in 
the  inverse  order,  to  which  offer  the  same  ruling  was  made 
by  the  court.  The  plaintiff  then  offered  in  evidence  a  tran- 
script of  the  accounts  of  Meade  as  marshal,  which  was  also 
excluded  by  the  court.  The  plaintiff  thereupon  rested,  and 
on  motion  of  the  defendants  a  verdict  for  the  defendants 
was  directed  by  the  court.  From  a  judgment  entered  thereon, 
the  plaintiff  appeals  to  this  court. 

The  question  presented  for  our  consideration  by  this  appeal 
is  whether  the  trial  court  erred  in  rejecting  the  documentary 
evidence  offered  by  the  plaintiff.  The  cause  of  action  set  forth 
in  the  complaint  is  for  a  breach  of  the  bond,  in  the  failure 
of  Meade  to  account  for  moneys  in  his  hands  adjudged  to  be 
due  from  Meade  to  the  government.  If  the  government  had 
obtained  a  judgment  against  Meade,  based  on  his  failure, 
within  the  life  of  the  bond,  in  that  respect  such  a  judgment 
is  clearly  admissible  in  evidence  in  an  action  by  the  govern- 
ment against  his  co-obligors  on  the  bond,  as  proof  of  the 
breach  of  the  condition.  Moses  v.  United  States,  166  U.  S. 
571,  17  Sup.  Ct.  682,  41  L.  Ed.  1119.  In  the  case  at  bar 
the  judgment  offered  by  the  plaintiff  was  entitled,  **  William 
K.  Meade  v.  The  United  States,"  and  decreed  ** that  the 
defendants,  the  United  States,  do  have  and  recover  on  their 
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counterclaim  the  sum  of  $2,470.32  of  and  from  the  said 
William  K.  Meade,  the  claimant.''  On  the  face  of  the  judg- 
ment, therefore,  there  was  nothing  to  show  that  it  in  any 
way  related  to  the  accounts  of  Meade  as  marshal,  or  had 
any  reference  to  any  moneys  in  his  hands,  or  anything  to  do 
with  the  bond  sued  on,  or  with  the  subject-matter  of  the 
action.  As  offered,  therefore,  it  was  properly  rejected.  The 
plaintiff  then  offered  in  evidence  what  were  termed,  as 
appears  from  the  abstract  before  us,  '*  certified  transcripts 
of  the  record  in  the  case  of  William  K.  Meade  v.  The  United 
States."  Although  the  record  is  not  at  all  clear,  we  judge 
from  the  brief  of  the  appellant  and  from  the  fact  that  no 
such  documents  as  described  are  to  be  found  among  the  orig- 
inal papers  in  the  case  or  in  the  abstract;  that  the  document 
offered  was  the  one  apparently  subsequently  marked  **  Exhibit 
E  for  Identification,"  which  was  in  fact  a  certified  copy  of  the 
pleadings  in  a  case  in  the  court  of  claims  bearing  the  same 
title  and  number  as  the  judgment  previously  offered  in  evi- 
dence. If  it  be  assumed  that  the  document  offered  contained 
the  pleadings  in  the  same  case  in  the  court  of  claims  as  that 
in  which  the  judgment  was  entered,  they  sufficiently  show 
that  the  action  related  to  claims  and  counterclaims  growing 
out  of  Meade's  office  as  marshal  of  Arizona.  The  copies  of 
these  pleadings  and  of  the  judgment  based  thereon,  inasmuch 
as  we  do  not  agree  with  the  contention  of  the  appellee  that 
they  were  not  duly  certified,  were  therefore  properly  admis- 
sible in. evidence,  provided  they  related  to  matters  within 
the  life  of  the  bond  sued  on  in  this  action.  The  bond  sued 
on  here  was  dated  August  21,  1886.  It  appears  that  prior 
thereto  Meade  had  been  in  office  as  marshal  under  other  bonds 
covering  such  prior  period.  If,  therefore,  the  pleadings  on 
which  the  judgment  of  the  court  of  claims  was  based  do  not 
show  that  the  counterclaim  of  the  government  for  which  the 
judgment  against  Meade  was  entered  was  for  items  and 
moneys  covered  by  the  life  of  the  bond  sued  on  here,  but 
covered  a  period  not  embraced  by  the  life  of  the  bond,  the 
judgment  and  the  pleadings  were  properly  excluded  by  the 
trial  court. 

The  pleadings  sought  to  be  introduced  were — 1.  The  peti- 
tion of  the  claimant,  Meade,  filed  May  28, 1890 ;  2.  This  request 
for  findings  of  fact,  filed  February  16,   1892;   and  3.  The 
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defendant's  plea  of  counterclaim,  filed  September  30,  1898; 
the  latter  containing  (a)  bill  of  particulars,  (6)  proof,  (c) 
auditor's  letter.  The  petition  sets  forth  a  claim  for  com- 
pensation for  various  services  as  marshal,  all  rendered  prior 
to  the  date  of  the  bond  sued  on;  the  dates  being  also  Aowa 
by  the  findings  requested  by  the  claimant.  The  plea  of 
counterclaim  states  that  in  the  settlement  of  the  claimant's 
accounts  he  was  illegally  credited  with  the  sum  of  $2,470.32, 
for  which  the  government  prayed  judgment.  No  dates  at  all 
are  given  in  the  plea  of  counterclaim  itself.  The  bill  of  par- 
ticulars attached  to  the  counterclaim,  giving  the  items  making 
up  the  government's  counterclaim,  showed  that  $684.20  of 
the  illegal  credits  were  for  services  rendered  in  November, 
1885,  and  that  $1,046.12  were  for  services  rendered  in  Feb- 
ruary, 1886.  The  balance  of  the  counterclaim — ^to  wit,  $740 — 
was  for  ''fees  for  serving  185  warrants  of  commitment,  at 
$4  each,  as  shown, by  report  from  the  auditor  for  the  state 
and  other  departments,  dated  September  26,  1898,  and  filed 
herewith."  No  dates  being  given.  This  report  of  the  auditor 
of  state  gives  a  number  of  items  for  service  of  writs  of  com- 
mitment, making  up  the  total  of  $740,  but  in  no  instance  is 
any  date  given,  or  any  data  of  any  kind  from  which  it  can 
even  be  inferred  that  the  items,  or  any  of  them,  are  embraced 
within  a  period  of  time  covered  by  the  life  of  the  bond.  The 
part  of  the  counterclaim  designated  as  the  **  proof "  is  merely 
a  statement  by  an  assistant  attorney  in  the  attorney-general 's 
oflSce  that  "the  transcript  of  the  marshal's  accounts  certified 
on  October  10,  1890,  which  are  too  voluminous  to  be  printed, 
show  that  the  claimant  was  credited"  with  the  amount  claimed 
in  the  counterclaim  in  the  settlement  of  his  accounts.  Inas- 
much as  there  is  nothing  in  the  pleadings,  the  counterclaim, 
or  the  judgment  in  the  case  in  the  court  of  claims  tending 
.to  show  that  the  items  for  which  the  government  recovered 
judgment  against  Meade  were  in  fact  for  items  chargeable 
to  him  within  the  life  of  the  bond  sued  on  here,  and  no  other 
portion  of  the  record  or  judgment-roll  in  that  case  being 
offered,  we  think  the  trial  court  committed  no  error  in 
refusing  to  receive  these  documents  in  evidence  as  proof  of 
any  liability  on  the  part  of  Meade's  co-obligors  upon  the  bond. 
The  appellant  also  urges  that  the  trial  court  was  in  error 
in  rejecting  the  transcript  of  the  accounts  of  Meade  as  mar- 
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shal  offered  in  evidence  by  the  plaintiff.  The  certificate 
attached  thereto  is  dated  October  28,  1901,  and  such  date 
shows  that  it  was  not  the  transcript  of  the  accounts  referred 
to  in  the  ''proof  attached  to  the  counterclaim  in  the  suit 
in  the  court  of  claims.  It  was  therefore  not  a  part  of  the 
record  in  that  case  upon  which  the  judgment  therein  was 
founded,  and  could  not  properly  be  received  by  the  court 
below  in  connection  therewith.  But  the  appellant  contends 
that  this  transcript  of  the  accounts  should  have  been  received 
in  evidence  apart  and  distinct  from  the  judgment  of  the 
court  of  claims,  and  as  independent  proof  of  the  liability  of 
the  defendants  under  the  bond  for  the  failure  of  Meade  to 
account  for  the  $572  demanded.  From  an  examination  of  the 
items  referred  to  by  appellant's  counsel  in  his  brief  as  the 
items  in  the  transcript  of  the  account  relied  upon  by  him  to 
prove  the  indebtedness  of  Meade  to  the  government,  we  are 
inclined  to  doubt  the  sufSciency  of  the  proof  offered  to  estab- 
lish the  facts  desired;  but,  iix  any  event,  we  think,  under  the 
pleadings  in  the  case,  the  plaintiff  was  limited  in  the  proof 
properly  adducible  by  it  as  against  the  defendants,  the  co- 
obligors  on  the  bond  with  Meade,  to  such  proof  as  would 
establish  a  judgment  against  Meade,  rendered  for  a  failure 
to  account  during  the  life  of  the  bond  to  the  government 
for  moneys  due  it  as  alleged  in  the  complaint.  The  tran- 
script of  accounts  offered  has  no  connection  with  the  judg- 
ment pleaded  in  the  complaint,  and  was  not  within  the  issues 
raised  by  the  pleadings,  and  was  therefore  properly  excluded 
by  the  trial  court. 

The  judgment  of  the  district  court  is  affirmed* 

Sloan,  J.,  and  Doan,  J.,  concur. 


[Criminal  No.  17S.    Filed  March  26,  1904.] 
[76  Pac.  469.] 

JUSTIN  T.  HINDS,  Defendant  and  AppeUant,  ▼.  TERRJ. 
TORY  OP  ARIZONA,  Plaintiff  and  Respondent 

3L  Embezzlement — ^Indictment — Sufjpicienoy — ^Agent  or  CkXBPO&^TioN 
—Trust  Bklation— Bev.  Stats.  Aeiz.  1901,  Pen.  Code,  Sec.  458, 
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Cited. — Seetion  458,  supra,  provides  that  any  officer,  servant,  or 
agent  of  a  corporation  who  fraudulentlj  appropriates  to  anj  use 
or  purpose  not  in  the  execution  of  his  trust  anj  property  in  his 
possession  or  under  his  control  hj  virtue  of  his  trust  shaU  be 
guilty  of  embezzlement.  An  indictment  under  said  section,  which 
charges  that  defendant,  while  acting  as  manager  of  the  P.  cor- 
poration, was  intrusted  by  the  S.  corporation  with  a  check,  the 
proceeds  of  which  he  embezzled,  but  which,  while  averring  th^ 
check  was  intrusted  to  him  bj  virtue  of  his  employment,  does  not 
allege  what,  if  any,  interest  the  P.  corporation  had  in  it,  or  that 
he  received  it  for  or  on  account  of  the  P.  corporation,  but  expressly 
avers  that  it  was  the  property  of  the  8.  corporation,  and  that  it 
was  received  by  him  in  the  name  and  on  account  of  the  8.  cor- 
poration, is  subject  to  demurrer,  in  not  being  direct  and  certain 
in  setting  out  the  trust  relation  under  which  the  property  was 
Eippropriated. 


APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Yavapai. 
B.  E.  Sloan,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

B.  M.  Ling,  and  J.  D.  Wakely,  for  Appellant 

Certainty  is  required  in  criminal  pleadings  in  order  to  no- 
tify the  defendant  as  well  as  the  court  of  the  nature  of  the 
offense  charged.  Thompson  v.  State,  26  Ark.  330;  Dillingham 
V.  State,  5  Ohio  St.  280;  Cochra/n  v.  United  States,  157  U.  S. 
290,  15  Sup.  Ct.  628,  39  L.  Ed.  705. 

To  the  end  that  an  indictment  may  serve  the  purpose  indi- 
cated, it  is  a  general  rule  that  it  must  charge  all  the  facts  and 
circumstances  which  constitute  the  offense,  and  not  mere 
conclusions  of  the  pleader.  Oiles  v.  State,  89  Ala.  50,  8  South. 
121;  State  V.  WiUiam^,  14  Tex.  98;  United  States  v.  Mann. 
95  U.  S.  580,  24  L.  Ed.  531. 

In  Nassitts  v.  State,  36  Tex.  App.  5,  34  S.  W.  957,  the  court 
said:  **The  indictment  charging  embezzlement  is  fatally  de- 
fective which  fails  to  allege  agreement  to  carry,  and  by  whom 
the  defendant  was  intrusted  with  the  property,  and  what  dis- 
position he  was  to  make  of  same." 

No  intendment  can  aid  a  charge  where  the  facts  and  cir- 
cumstances alleged  do  not  bring  the  accused  within  t^e  prohi- 
bition of  the  law.    State  ▼.  EaU,  72  Iowa,  525,  34  N.  W.  315; 
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People  T.  Olmsted,  74  Hun,  323,  26  N.  Y.  Supp.  818;  Petti- 
hone  V.  United  States,  148  U.  S.  197,  13  Sup.  Ct  542,  37  L. 
Ed  419. 

The  object  for  which  the  money  embezzled  was  originally 
received  by  the  accused  should  be  set  out  in  the  indictment 
It  was  so  held  in  Territory  y.  Maxwell,  2  N.  Hex.  250. 

No  individual  section  of  our  statutes  on  embezzlement  pre- 
scribes the  complete  offense;  said  sections,  in  so  far  as  th^ 
apply  to  the  offense,  must  therefore  be  taken  collectively. 

All  indictments  upon  statutes  must  state  all  the  circum- 
stances which  constitute  the  definition  of  the  offense  of  the  act, 
so  as  to  bring  the  defendant  precisely  within  it.  They  must 
pursue  the  precise  technical  description  of  the  act  itself.  It 
is  necessary  that  the  defendant  be  brought  within  all  the  ma- 
terial words  of  the  statute,  and  nothing  can  be  taken  by 
intendment.  People  v.  Clark,  10  Mich.  310;  People  v.  Rich- 
ards, 1  Mich.  217,  51  Am.  Dec.  75,  Wharton  on  Criminal  Law, 
132;  People  v.  Taylor,  96  Mich.  576,  56  N.  W.  27,  21  L.  R.  A. 
287. 

Allegation  of  a  demand  upon  defendant,  or  a  concise  nar- 
ration of  positive  circumstances  showing  the  same  to  be  un- 
necessary or  impossible,  is  absolutely  imperative  as  a  condition 
precedent  to  criminal  prosecution  for  embezzlement  under  the 
Arizona  statutes  prescribing  the  offense. 

Demand  must  be  made.  State  v.  Pierce,  7  Ean.  App.  418, 
53  Pac.  278;  People  v.  Page,  116  Cal.  386,  48  Pac.  326. 

Intent  to  defraud  must  be  alleged.    McKnight  v.  United 
States,  111  Fed.  735;  United  States  v.  Carll,  105  U.  S.  611,- 
26  L.  Ed.  1135 ;  United  States  v.  Brazeau,  78  Fed.  465. 

"In  every  crime  or  public  offense  there  must  exist  a  union 
or  joint  operation  of  act  and  intent,  or  criminal  negligence.'* 
EUers  v.  State,  34  Tex.  App.  344,  30  S.  W.  811. 

Felonious  intent  is  an  essential  ingredient  of  embezzlement 
State  V.  Marco,  32  Or.  175,  50  Pac.  799;  People  v.  GaUand, 
55  Mich.  628,  22  N.  W.  81;  People  v.  Hurst,  62  Mich.  276, 
28  N.  W.  838;  State  v.  Reilly,  4  Mo.  App.  392;  Walker  y. 
State,  117  Ala.  42,  23  South.  149. 

E.  W.  Wells,  Attorney-General,  for  Respondent 

As  a  general  rule,  it  is  sufficient  if  an  indictment  or  infor- 
mation charges  an  offense  in  the  language  of  the  statute; 
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and  even  the  statutory  words  need  not  be  strictly  pursued, 
but  others  conveying  the  same  meaning  may  be  used.  State 
V.  McOaffin,  36  Kan.  315,  13  Pac.  560;  People  v.  Potter,  35 
Cal.  110. 

Embezzlement  is  an  offense  created  by  statute,  and  the 
overwhelming  weight  of  authority  is  that  it  is  sufficient  to 
charge  the  crimie  in  the  language  of  the  statute.  State  v. 
Turner,  10  Wash.  94,  38  Pac.  864;  People  v.  ToniUnson,  66 
Cal.  344,  5  Pac.  509. 

The  further  contention  of  appellant  that  the  indictment 
must  set  forth  the  purpose  for  which  the  property  was  in- 
trusted to  the  defendant,  and  the  terms  of  the  trust,  is  not 
sustained  by  the  weight  of  authority.  That  it  is  not  necessary 
-to  do  so  is  in  accord  with  the  modem  authorities.  People  v. 
HiU,  3  Utah,  344,  3  Pac.  75;  State  v.  Turner,  10  Wash.  94, 
38  Pac.  864;  State  v.  Whiteman,  9  Wash.  402,  37  Pac.  659; 
Commonwealth  v.  Bennett,  118  Mass.  443. 

Where  a  demand  is  not  made  an  ingredient  of  the  crime 
itself,  it  is  not  necessary  to  allege  a  demand  in  the  indictment. 
WaUis  V.  State,  54  Ark.  611,  16  S.  W.  821;  State  v.  Floumoy, 
46  La.  Ann.  1518,  16  South.  454;  Edelhoff  v.  State,  5  Wyo. 
19,  36  Pac.  627;  Hollingsworth  v.  State,  111  Ind.  289,  12, 
N.  E.  490. 

Nor  is  it  necessary  to  specifically  allege  the  fraudulent  in- 
tent in  the  indictment.  Such  an  intent  is  sufficiently  charged 
in  the  allegation  that  the  defendant  fraudulently  appropriated 
the  property  to  his  own  use  and  to  a  use  and  purpose  not  in 
the  due  and  lawful  execution  of  his  trust.  State  v.  Trolson, 
21  Nev.  419,  32  Pac.  930;  State  v.  Combs,  47  Kan.  136,  27 
Pac.  818;  State  v.  Noland,  111  Mo.  473,  19  S.  W.  715. 

DAVIS,  J. — The  indictment  under  which  the  defendant 
was  convicted  charged:  **That  the  said  Justin  T.  Hinds,  at 
the  county  of  Yavapai  and  territory  of  Arizona,  on  or  about 
the  22d  day  of  September,  1902,  then  and  there  being  and 
acting  as  the  manager  of  the  Prescott  Realty  Company,  a 
corporation,  and  as  such. manager,  and  by  virtue  of  his  said 
employment,  being  then  and  there  intrusted  by  the  State  of 
Arizona  Mines  Corporation,  a  corporation,  with  a  certain 
check,  and  receiving  and  having  said  check  in  his  possession 
by  virtue  of  his  said  trust,  to  wit,  a  check  for  the  sum  of 
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seven  hundred  and  thirty-one  dollars  and  sixty  cents,  of  the 
value  of  seven  hundred  and  thirty-one  dollars  and  sixty 
cents,  in  lawful  money  of  the  United  States;  said  check  being 
then  and  there  the  property  of  the  said  State  of  Arizona 
Mines  Corporation,  and  received  by  the  said  Justin  T.  Hinds, 
as  aforesaid,  in  the  name  and  on  account  of  the  said  State 
of  Arizona  Mines  Corporation;  and  the  said  defendant,  Justin 
T.  Hinds,  having  thereafter,  on  the  said  22d  day  of  Sep- 
tember, 1902,  cashed  the  said  check  at  the  Bank  of  Arizona, 
in  Prescott,  Arizona,  and  received  the  proceeds  thereof,  to 
wit,  the  sum  of  seven  hundred  and  thirty-one  dollars  and 
sixty  cents,  into  his  own  possession  and  upon  his  own  account, 
did  then  and  there  unlawfully,  feloniously,  and  fraudulently 
embezzle  and  convert  to  his  own  use,  and  not  to  any  use  or 
purpose  in  the  due  and  lawful  execution  of  his  said  trust, 
all  of  the  proceeds  of  said  check,  to  wit,  the  sum  of  seven 
hundred  and  thirty-one  dollars  and  sixty  cents,  contrary  to 
the  form,  force,  and  effect  of  the  statute,''  etc.  There  was  a 
demurrer  to  the  indictment,  and  the  overruling  of  the  demur- 
rer is  assigned  as  error.  It  is  insisted  that  the  indictment  is 
not  ''direct  and  certain,"  either  as  regards  ''the  offense 
charged,"  or  "the  particular  circumstances  .  .  .  necessary  to- 
constitute  a  complete  offense,"  and  also  "that  the  facts  stated 
do  not  constitute  a  public  offense."  It  is  conceded  that  the 
prosecution  in  this  case  is  based  upon  section  458  of  the  Penal 
Code,  and  the  jury  was  so  instructed  by  the  court.  The  sec- 
tion referred  to  reads  as  follows:  "Every  officer  of  this  ter- 
ritory, or  of  any  county,  city  or  other  municipal  corporation 
or  subdivision  thereof,  and  every  deputy  clerk,  or  servant 
of  any  such  officer,  and  every  officer,  director,  trustee,  clerk, 
servant  or  agent  of  any  association,  society  or  corporation 
(public  or  private)  who  fraudulently  appropriates  to  any  use 
or  purpose  not  in  the  due  and  lawful  execution  of  his  trust, 
any  property  which  he  has  in  his  possession,  or  under  his 
control  by  virtue  of  his  trust,  or  secretes  it  with  a  fraudul«it 
intent  to  appropriate  it  to  such  use  or  purpose,  is  guilty  of 
embezzlement."  The  next  following  four  sections  define  how 
and  under  what  circumstances  embezzlement  may  also  be 
committed  by  persons  occupying  various  other  relations  of 
trust  and  confidence,  such  as  carrier,  trustee,  banker,  merchant, 
broker,  attorney,  agent,  assignee  in  trust,  executor,  adminis- 
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trator,  collector,  bailee^  tenant^  lodger,  clerk,  and  servant. 
Onr  present  purpose,  however,  requires  only  the  consideration 
of  section  458,  and  a  determination  as  to  whether  or  not  the 
indictment  sufficiently  describes  an  offense  thereunder.  ''This 
section,"  it  has  been  said  by  this  courts  ''was  meant  to  apply 
to  persons  occupying  fiduciary  relations,  such  as  public  offi- 
cers, and  officers  and  agents  of  corporations,  public  and  pri- 
vate. To  sustain  a  conviction  under  this  section,  three  facts 
must  be  shown:  (1)  The  trust  relation;  (2)  fhe  possession  or 
control  of  property  by  virtue  of  the  trust ;  and  (3)  the  fraudu- 
lent appropriation  of  the  property,  not  in  the  due  and  lawful 
execution  of  the  trust.'*  Territory  v.  Meyer,  3  Ariz.  199,  24 
Pac.  183.  Embezzlement  was  not  an  offense  at  common  law, 
but  was  created  by  statute  to  meet  a  defect  in  the  law  of 
larceny,  which  required  a  trespass.  Mr.  Bishop  calls  it  "a 
sort  of  statutory  larceny  committed  by  servants  and  other  like 
person^  where  there  is  a  trust  reposed,  and  therefore  no  tres- 
pass, so  that  the  act  would  not  be  larceny  at  the  common 
law.'*  1  Bishop  on  Criminal  Law,  sec.  567.  Being  statutory, 
it  is  always  within  the  power  of  the  legislature  to  declare 
what  acts  shall  constitute  the  crime.  The  trust  relation 
referred  to  in  section  458,  as  it  applies  to  the  case  before  us, 
is  that  which  exists  between  the  agent  and  the  corporation. 
The  property  which,  in  the  contemplation  of  that  section,  may 
become  the  subject  of  embezzlement,  is  primarily  the  property 
of  the  corporation — property  which,  having  come  into  his  pos- 
session or  control  by  virtue  of  said  trust  relation,  the  agent 
can  be  required  to  account  for  to  the  corporation.  It  must 
be  property  in  which  the  corporation  has  at  least  some  quali- 
fied ownership.  The  statute  under  consideration  is  one  which 
"fully,  directly  and  expressly,  without  any  uncertainty  or 
ambiguity,  sets  forth  all  the  elements  necessary  to  constitute 
the  offense,"  and  the  pleader  could  have  safely  and  sufficiently 
charged  the  crime  in  the  language  of  the  statute.  People  v. 
Mahlman,  82  Cal.  585,  23  Pac.  145;  People  v.  Ward,  134 
Cal.  301,  66  Pac.  372;  People  v.  Cobler,  108  Cal.  538,  41 
Pac.  401;  United  States  v.  CarU,  105  U.  S.  611,  26  L.  Ed. 
1135.  He  could  also  have  used  other  words  conveying  the 
same  meaning.  Pen.  Code,  sec.  832.  But  there  is  a  notice- 
able departure  from  the  phraseology  of  the  statute  in  the 
indictment  which  is  before  us.    In  effect,  it  charges  that  the 
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defendant,  while  acting  as  the  manager  of  the  Preseott  Realty 
Company,  a  corporation,  was  intrusted  by  the  State  of  Ari- 
zona Mines  Corporation  with  a  certain  check,  the  proceeds 
of  which  he  embezzled.  It  is  averred  that  the  check  was  in- 
trusted to  the  defendant  by  virtue  of  his  said  employment, 
but  it  is  not  alleged  what,  if  any,  interest  the  Preseott  Realty 
Company  had  in  the  check,  nor  that  the  defendant  received 
it  for  or  on  account  of  his  principal.  On  the  contrary,  there 
is  the  express  averment  that  the  check  was  the  property  of  the 
said  State  of  Arizona  Mines  Corporation,  and  was  received  by 
the  defendant  in  the  name  and  on  account  of  said  last-men- 
tioned corporation.  For  whom  then  was  the  defendant  acting 
in  a  fiduciary  capacity,  according  to  these  allegations?  To 
which  corporation  was  he  accountable  for  the  conversion  of 
the  property  ?  Or,  applying  a  test  plainly  warranted^  by  the 
statute,  to  whose  demand  for  the  return  of  the  property  would 
the  defendant  comply  in  order  to  avoid  criminal  liability! 
If  the  answer  must  be  read  in  the  averments  of  the  indict- 
ment, we  should  not  be  able  to  say  it  was  the  Preseott  Realty 
Company.  The  trust  relation  under  which  the  property  was 
misappropriated,  being  an  essential  element  of  the  crime,  was 
required  to  be  clearly  and  distinctly  set  forth.  It  is  not  so 
alleged  here,  and,  because  the  indictment  is  not  **  direct  and 
certain*'  in  this  regard,  it  does  not  conform  to  the  require- 
ments of  the  code.  The  judgment  will  accordingly  be  reversed, 
with  directions  that  the  district  court  sustain  the  demurrer 
to  the  indictment. 

Doan,  J.,  concurs. 

KENT,  C.  J. — ^I  do  not  concur  in  the  opinion  of  the  court 
in  this  case. 
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[CiTil  No.  846.    FUed  March  26,  1904.] 
[76  Pac  470.] 

JAKE  MARKS,  and  B.  M.  CRAWFORD,  Defendants  and 
Appellants,  v.  THE  BRADSHAW  MOUNTAIN  RAHj- 
ROAD  COMPANY,  a  Corporfttion,  Plaintiff  and  Appel- 
lee. 

1.  Condemnation  Pboceedtnos  —  Eyidengx— Daicaobs — ^Habicless  Eb- 
XOB. — The  exclusion  of  the  opinion  of  defendant's  witness  as  to 
the  yalue  of  the  mine  in  a  condemnation  proceeding,  if  error,  is 
harmless  where  two  other  of  defendant's  witnesses  have  clearly 
testified  that  the  value  was  as  alleged  in  the  answer,  and  no  issue  is 
raised  as  to  such  value. 

8.  Same— Sams— Benevits—Habicless  Ebbob. — ^The  admission  of  evi- 
dence in  condemnation  proceedings,  that  defendant's  property  had 
been  benefited,  if  error,  is  harmless,  the  finding  of  the  jury  being 
that  there  were  neither  damages  nor  benefits. 

8.  Same  —  Findings — ^Value— Pbopebtt  Actually  Taken — ^Waiveb. — 
Although  the  owner  of  land  sought  to  be  condemned  for  a  right 
of  way  is  entitled  to  the  full  value  of  the  land  actually  taken,  a 
finding  that  such  land  had  no  value  is  warranted  where  defendant, 
upon  the  trial  before  the  jury,  expressly  waives  the  right  to  recover 
for  the  strip  taken. 

4.  Same  —  Injubies  to  Land  not  Taken  —  Findings  —  Suppobted  by 

Evidence — ^Will  not  be  Distubbed. — ^While  in  condemnation  pro- 
ceedings the  owner  is  entitled  to  compensation  for  injuries  resulting 
from  the  construction  of  a  railroad  to  the  portion  of  the  land  not 
taken,  the  verdict  of  the  jury  that  no  injury  had  been  suffered  will  • 
not  be  disturbed  where  there  is  substantial  evidence  to  support  it. 

5.  Same — Constitutional  Law  —  Appeal  and  Ebeob  —  New  Question 

ON  Appeal. — A  question  as  to  the  constitutionality  of  a  statute 
allowing  plaintiff  in  condemnation  proceedings  to  enter  before 
decree,  and  fixing  the  damages  therefor  at  ten  per  cent  of  the 
award,  cannot  be  raised  by  the  defendant  for  the  first  time  on 
appeal,  it  only  affecting  that  portion  of  the  act  relating  to  pos- 
session before  final  decree,  and  having  no  effect  upon  the  subse- 
quent proceedings,  and  being  entirely  immaterial  where  no  verdict 
for  damages  was  returned. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Yavapai. 
R  E.  Sloan,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion. 
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J.  F.  Wilson,  and  Hawkins,  Ross  &  Anderson,  for  Appel- 
lants. 

The  market  value  of  property  sought  to  be  taken  under  emi- 
;nent  domain  proceedings  is  not  the  sole  or  ezclusiye  measure 
of  damages  to  be  awarded  to  the  owner,  and,  under  the  cir- 
cumstances shown  in  this  case,  a  witness  having  the  knowledge 
shown  to  have  been  possessed  by  Mr.  Marks  is  competent  to 
testify  to  the  value  of  the  property  in  dispute,  although  he 
has  no  knowledge  of  sales  of  similar  proper^  in  the  neighbor- 
hood. St.  Louis  etc.  R.  R.  Co.  v.  Chapnum,  38  Kan.  307, 
5  Am.  St.  Rep.  744, 16  Pac.  695;  Le  Roy  etc.  Ry.  Co.  v.  Hawk, 
39  Kan.  638,  7  Am.  St  Rep.  566, 18  Pac.  943;  San  Diego  Land 
etc.  Co.  V.  Neale,  78  Cal.  63,  20  Pac.  372,  3  L.  R.  A.  89,  88 
CaL  50,  25  Pac.  977,  11  L.  R.  A.  604;  Montana  Ry.  Co.  v. 
Warren,  137  U.  S.  348,  11  Sup.  Ct.  Rep.  96,  34  L.  Ed.  681. 

In  arriving  at  the  amount  of  compensation  payable  to  ap- 
pellants on  account  of  the  taking  of  their  property,  it  is  not 
permissible  under  our  statute  or  under  the  federal  constitu- 
tion to  offset  against  the  actual  damages  or  deprivation  proven 
general  benefits  which  may  have  accrued  to  the  property  in 
question,  in  common  with  other  property  of  the  same  character 
situated  in  the  Bradshaw  Mountains  by  reason  of  the  building 
of  the  appellee's  railroad.  Monongahela  Navigation  Co.  Vi 
United  States,  148  U.  S.  312,  13  Sup.  Ct.  Rep.  622,  37  L.  Ed. 
463;  Baurawn  v.  Ross,  167  U.  S.  548,  17  Sup.  Ct.  Rep.  966, 
42  L.  Ed.  270;  McReynolds  v.  Burlington  etc.  Ry.  Co.,  106 
HI.  152;  Tohie  v.  Brown  County  Commrs.,  20  Kan.  14;  Harris 
V.  Schuylkill  etc.  R.  R.  Co.,  141  Pa.  St.  242,  23  Am.  St  Rep. 
278,  21  Atl.  590;  Combs  v.  Smith,  78  Mo.  32;  Meachem,  v. 
Fitchburg  Ry.  Co.,  4  Cush.  298;  Natchez  etc.  R.  R.  Co.  v. 
Currie,  62  Miss.  506;  Chicago  etc.  R.  R.  Co.  v.  Blake,  116  Dl. 
163,  4  N.  E.  488;  Milwaukee  etc.  R.  R.  Co.  v.  EUe,  8  Pinn. 
334;  St.  Louis  etc.  Ry.  Co.  v.  Fowler,  113  Mo.  458,  20  S.  W. 
1069;  City  of  Paris  v.  Mason,  37  Tex.  447;  Washington  Ice 
Co.  V.  City  of  Chicago,  147  lU.  327,  37  Am.  St.  Rep.  222, 
35  N.  E.  378;  Little  Rock  etc.  Ry.  Co.  v.  Allister,  68  Ark. 
600,  60  S.  W.  953. 

Thus,  the  fact  that  the  railroad  building  upon  one's  land  is 
a  trunk  lihe  does  not  constitute  a 'special  benefit.  Lafiin  v. 
Chicago  etc.  R.  R.  Co.,  33  Fed.  415;  Mangles  v.  Freeholders, 
55  N.  J.  L.  88,  25  Aa  222,  17  L.  R.  A,  785;  Pittsburgh  etc. 
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By.  Co.  V.  McCloskey,  110  Pa.  St.  436,  1  Atl.  555;  Commis^ 
gumers  v.  O'SuUivan,  17  Kan.  58. 

Appellants  are  entitled  to  recover  from  appellee  the  full 
value  of  the  land  actually  taken,  and  for  all  injuries  appre- 
ciably resulting  from  the  construction  of  the  railroad  to  that 
part  of  the  mining  claims  not  taken  by  appellee.  Chicago  etc. 
By.  Co.  V.  Wolf,  137  111.  360,  27  N.  E.  78;  Chicago  etc.  By.  Co. 
V.  McOrew,  104  Mo.  282, 15  S.  W.  931;  Orange  Belt  B.  B.  Co. 
V.  Craver,  32  Fla.  28, 13  South.  444. 

T.  J.  Norton,  for  Appellee. 

KENT,  C.  J.— The  appellee,  the  Bradshaw  Mountain  Bail- 
road  Company,  in  constructing  its  railroad,  found  it  necessary 
to  cross  a  certain  mining  claim  known  as  the  ''Contention" 
claim,  belonging  to  the  appellants.  The  company  instituted 
condemnation  proceedings  for  a  right  of  way  over  the  ground, 
as  provided  by  our  statutes,  executed  the  necessary  bond,  took 
possession  under  an  order  of  the  court,  and  built  its  railroad 
across  the  claim.  The  defendants,  the  appellants  in  this  court, 
made  answer,  alleging  damage  by  reason  of  the  taking  of  the 
right  of  way,  in  that  the  railroad  passed  in  the  direction  of 
the  vein  of  the  claim,  and  prevented  the  free  use  and  opera- 
tion of  the  mine.  They  alleged  the  value  of  the  claim  to  be 
twenty-five  thousand  dollars,  and  the  damage  resulting  from 
the  interference  with  the  free  use  and  operation  of  the  mine 
to  be  the  sum  of  six  thousand  dollars.  The  plaintiff,  in  reply, 
denied  that  the  railroad  traversed  the  vein  as  specified ;  alleged 
that  no  damage  had  resulted,  or  would  result,  to  the  defend- 
ants by  reason  of  the  crossing  of  the  railroad  over  the 
premises,  or  that  the  free  use  and  operation  of  the  mine  was 
thereby  obstructed;  and  alleged  that  the  construction  of  the 
railroad  was  a  benefit  to  the  defendants,  rather  than  an  injury. 
The  case  was  tried  on  the  issues  thus  raised,  the  allegations 
of  the  complaint  as  to  damage  to  another  mining  claim  of 
the  defendants,  known  as  the  "Lucky  Cuss,''  not  being  pressed 
upon  the  trial  or  involved  in  this  appeal. 

Evidence  was  introduced  at  the  trial  on  the  part  of  the 
defendants  to  show  the  value  of  the  mining  claim  as  a  whole, 
and  to  show  that  the  location  of  the  railroad  and  the  right 
of  way  sought  to  be  condemned  prevented  the  free  operation 
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of  the  mine,  particularly  with  regard  to  the  construction  of 
shafts  and  hoists  upon  the  property,  and  caused  loss  and 
damage  to  the  defendants.  No  evidence  was  given  as  to  the 
value  of  the  strip  itself  taken  by  the  railroad  company.  The 
plaintiff  introduced  evidence  to  show  that  the  location  of  the 
railroad  across  the  property  did  not  interfere  with  the  free 
use  and  operation  of  the  mine,  and  that  the  defendants  had 
suffered  no  damage  thereby;  and  also  evidence  to  show  that 
general  and  special  benefits  had  resulted  to  the  defendants 
by  reason  of  the  construction  of  the  railroad.  The  jury  were 
instructed  to  return  specific  answers  to  the  questions  required 
by  our  statutes  in  condemnation  proceedings,  and  they  re- 
turned a  verdict  in  the  form  required.  In  this  verdict  they 
found  the  ownership  of  the  claim  in  the  defendants;  they 
found  the  surface  value  of  the  right  of  way  "to  be  the  sum 
of  $00";  they  assessed  the  damages  accruing  to  the  claim  not 
included  in  the  right  of  way,  by  reason  of  its  severance  from 
the  portion  taken  for  the  right  of  way  and  used  in  the 
construction  of  the  railroad,  **to  be  the  sum  of  $00'*;  and 
they  found  that  the  portion  of  the  claim  not  taken  by  the 
railroad  was  benefited  by  the  construction  of  the  railroad 
"in  the  sum  of  $00."  On  this  verdict  judgment  was  entered 
decreeing  the  plaintiff  its  right  of  way  across  the  property, 
with  costs  to  the  defendants. 

1.  The  appellants  assign  as  error  the  ruling  of  the  trial 
court  in  excluding  the  testimony  of  one  of  the  owners  of  the 
property,  the  defendant  Marks,  as  to  the  value  of  the  whole 
property  as  a  mine.  The  evidence  was  excluded,  because  the 
witness  was  unable  to  testify  as  to  the  market  value  of  the 
property,  his  knowledge  of  the  value  being  based  upon  his 
knowledge  of  this  mine  and  the  values  of  similar  mines  in 
other  localities.  We  doubt  whether  the  witness  brought  him- 
self within  the  rule,  as  to  the  competency  of  such  testimony, 
laid  down  in  the  case  of  Montana  Railway  Co.  v.  Warren,  137 
U.  S.  348,  11  Sup.  Ct.  96,  34  L.  Ed.  681,  as  claimed  by  ap- 
pellants; but  the  exclusion  of  his  testimony  by  the  court,  if 
such  ruling  was  error,  was  not  such  action  as  calls  for  a 
reversal  of  the  judgment.  The  appellants  were  in  no  way 
harmed  thereby.  The  testimony  sought  to  be  introduced  was 
the  opinion  of  the  witness  as  to  the  value  of  the  whole  prop- 
erty as  a  mine.    It  was  not  an  inquiry  as  to  the  surface  value 
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of  the  strip  taken,  or  the  value  of  such  right  of  way,  but  was 
an  inquiry  as  to  the  value  of  the  whole  property  as  a  mine, 
and  was  material,  if  at  all,  only  as  it  had  a  bearing  upon  the 
damage,  if  any,  to  the  operation  of  the  mine  by  the  construc- 
tion of  the  railroad  across  the  vein  and  claim.  The  defendants 
introduced  two  other  witnesses  to  prove  such  value  of  the 
property  as  a  mine,  who  testified  directly  and  clearly  that  the 
value  was  substantially  that  alleged  in  the  answer.  No  evi- 
dence was  offered  by  the  plaintiff  to  contradict  such  testi- 
mony as  to  the  value  of  the  property.  The  evidence  of  the 
witness  Marks,  if  admitted,  would  have  been  cumulative 
merely;  and  as  no  issue  was  raised  as  to  such  value,  or  as  to 
the  truth  of  the  testimony  on  the  part  of  the  defendants 
in  this  regard,  the  appellants  were  not  injured  by  the  exclu- 
sion of  the  testimony  of  Marks  upon  this  point. 

2.  The  defendants  next  assign  as  error  the  introduction  of 
testimony,  on  the  part  of  the  plaintiff,  showing  the  general 
benefits  accruing  to  this  and  other  property  in  the  locality, 
and  the  general  increase  in  market  value  of  such  properties, 
by  the  construction  of  the  railroad;  and  also  the  instruction 
of  the  court  that  the  jury  might  consider  whether  there  had 
been  such  general  benefits  or  general  increase,  in  assessing  the 
benefit,  if  any,  accruing  to  the  mine  by  reason  of  the  construc- 
tion of  the  railroad.  We  do  not  deem  it  necessary  to  deter- 
mine whether  the  testimony  introduced  with  respect  to  the 
benefits  that  had  accrued,  and  referred  to  by  counsel,  was 
testimony  of  general  benefits,  or  whether  it  was  testimony  of 
direct  and  special  benefits  accruing  to  the  individual  piece  of 
property  in  question,  or  whether  error  was  committed  in  the 
introduction  of  such  testimony,  or  in  the  charge  of  the  court; 
for,  so  far  as  the  present  case  is  concerned,  the  admission 
of  the  evidence  on  this  point,  and  the  instructions  to  the  jury 
in  regard  thereto,  afford  no  grounds  for  a  reversal  of  the 
judgment.  The  jury  found  that  no  damages  had  been  suf- 
fered, hence  there  could  be  no  set-off  for  benefits;  and,  fur- 
thermore, the  jury  specifically  found  that  no  benefits  whatever 
accrued  to  the  mine  by  reason  of  the  construction  of  the 
railroad.  The  defendants,  therefore,  were  in  no  way  injured 
by  the  admission  of  the  evidence  or  the  instructions  of  the 
court 
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3.  It  is  next  urged  "that  appellants  are  entitled  to  recover 
from  the  appellee  the  fuU  value  of  the  land  actually  taken, 
and  for  all  injuries  appreciably  resulting  from  the  construc- 
tion of  the  railroad  to  that  part  of  the  mining  claims  not  taken 
by  the  appellee."  This  contention  states  two  correct  legal 
propositions: 

It  is  quite  clear  that  the  owner  of  land  sought  to  be  con- 
demned for  a  right  of  way  is  entitled  to  the  full  value  of  the 
land  actually  taken.  In  the  case  at  bar  the  jury  found  that  the 
land  actually  taken  had  no  value  at  alL  We  have  some  doubt 
whether  a  verdict  which  did  not  even  award  nominal  dam- 
ages for  land  taken,  but  which  found  that  such  land,  as  land, 
had  no  value  at  all,  could  ordinarily  be  upheld,  where  there 
was  any  evidence  at  all  given  as  to  such  value.  We  think,  as 
a  rule  generally  applicable  to  such  cases,  the  jury  should  find 
the  land  of  some  value,  if  only  of  a  nominal  value.  This  rule, 
however,  can  have  no  application  here,  for  this  question  and 
the  right  to  recover  for  the  value  of  the  strip  taken  by  the 
railroad  was  expressly  waived  by  the  defendants  upon  the 
trial,  and  in  the  presence  of  the  jury.  The  jury  were  there- 
fore at  liberty  to  render  a  verdict  that  the  land  was  worthless 
under  such  waiver  by  the  defendants  of  any  claim  of  damage 
therefor.  This  waiver  on  the  part  of  the  defendants  for  any 
claim  for  the  value  of  the  right  of  way  is  repeated  in  the 
following  statement  in  the  appellants'  reply  brief,  to  wit: 
"It  is  admitted  that  the  sole  element  of  damage  claimed  by 
appellants  is  the  inconvenience,  obstruction,  and  extra  ex- 
pense to  which  they  are  put  in  the  development  and  operation 
of  the  Contention  mining  claim  by  the  construction  of  appel- 
lee's  railroad  upon  and  across  said  claim."  There  was  there- 
fore no  error  in  the  finding  of  the  jury  as  to  the  value,  or 
want  of  value,  in  the  land  actually  taken. 

It  is  also  quite  clear  that  the  owner  is  entitled  to  compen- 
sation for  the  injuries  resulting  from  the  construction  of  the 
railroad  to  the  portion  of  the  land  not  taken  by  the  railroad. 
The  jury  found  that  no  such  injury  had  been  suffered.  But 
this  was  a  clear  issue  of  fact  submitted  to  them  upon  con- 
fiicting  testimony  as  to  whether  or  not  such  injury  had  been 
suffered.  There  being  substantial  evidence  to  support  their 
verdict  in  this  regard,  we  are  not  at  liberty  to  disturb  it. 
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The  contention  of  the  defendants  as  to  these  two  questions, 
therefore,  while  correctly  stating  the  law  in  regard  to  dam- 
ages in  condemnation  proceedings,  under  the  facts  in  this  case 
affords  no  ground  for  a  reversal  o£  the  judgment 

4.  It  is  further  urged  that  the  statute  allowing  the  plaintiff 
in  condemnation  proceedings  to  be  let  into  the  use  of  the  prop- 
erty before  condemnation  is  decreed  is  unconstitutional,  as 
permitting  private  property  to  be  taken  for  public  use  without 
just  compensation,  in  that  the  legislature  has  assumed  arbi- 
trarily to  determine  that  ten  per  cent  interest  upon  the  com- 
pensation awarded,  from  the  date  at  which  possession  is  taken, 
shall  be  adequate  compensation  for  the  use  and  occupation 
pending  the  condemnation  proceedings.  This  question  was  not 
raised  in  the  court  below,  and  we  do  not  think  it  necessary  to 
determine  it  here.  If  the  contention  of  the  appellants  be 
correct,  it  would  invalidate  only  that  portion  of  the  act  relat- 
ing to  possession  prior  to  the  final  decree  which  is  objected 
to.  It  would  have  no  effect  here  upon  the  legality  of  the 
subsequent  proceedings,  or  the  judgment  rendered  herein.  In 
this  case,  inasmuch  as  the  jury  found  that  the  defendants 
suffered  no  damage  at  all  in  the  premises,  it  is  of  no  conse- 
quence to  the  defendants  whether  or  not  the  law  provides  for 
the  fuU  measure  of  damages  when  such  have  been  sustained. 

Upon  the  facts  of  the  case  we  think  that  no  error  was  com- 
mitted that  calls  for  a  reversal  of  the  judgment,  and  that  the 
verdict  should  stand.  The  judgment  of  the  court  below  is 
therefore  afi&rmed. 

Doan,  J.,  and  Davis,  J.,  concur. 


[Oriminal  No.  176.    FUed  March  26,  1904.] 
[76  Pac.  472.] 

SANTIAGO  BERREYESA,  Defendant  and  Appellant,  v. 
TERRITORY  OF  ARIZONA,  Plaintiff  and  Respondent. 

1.  Ceiminal  Law  —  Obtaining  Moniet  by  False  Peetienses  —  What 

Constitutes. — Where  an   interpreter  knowing  of  a  custom  of  a 

county  board  of  supervisors  to  paj  fees  for  acting  as  interpreter 

in   criminal   cases   before   justices   of    the   peace,   knowingly    and 
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dead^edlj  obtained  from  the  eounty  compensation  bj  means  of 
false  pretenses  that  he  had  rendered  such  service,  he  is  guilty  of 
obtaining  monej  under  false  pretenses,  and  absence  of  statutory 
authority  for  tha  payment  of  such  compensation  constitutes  no 
defense. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Edward  Kent,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Street  &  Alexander,  for  Appellant. 

It  is  a  well-settled  rule  that  neither  the  state  nor  any 
county  is  liable  for  fees  in  any  criminal  prosecution  in  the 
absence  of  an  express  statute  on  the  subject.  Commissioners 
V.  Watson,!  Okla.  174,  54  Pac.  441 ;  Bawley  v.  Board,  2  Blackf. 
(Ind.)  355;  Heli^r  v.  Board,  23  Kan.  128;  State  v.  CampbeU, 
19  Kan.  481 ;  Commissioners  of  Larimer  County  v.  Lee,  3  Colo. 
App.  177,  32  Pac.  841;  Williams  v.  Northumberland  County, 
110  Pa.  St.  48,  20  Atl.  405;  Commissioners  v.  Wilson,  3  Colo. 
App.  492,  34  Pac.  265;  Hutt  v.  Board  of  Supervisors,  19  Wis. 
128;  State  v.  Commissioners  of  Pamlico  CoUnty,  120  N.  C. 
19,  26  S.  E.  649;  Guilford  v.  Commissioners  of  Beaufort 
County,  120  N.  C.  23,  27  S.  B.  94. 

It  is  also  a  well-established  rule  that  before  the  claim  of 
false  pretenses  can  be  brought  within  the  statute  that  the  act 
in  obtaining  the  property  must  be  to  some  extent  calculated 
to  deceive;  that  it  must  not  be  plainly  absurd,  or  irrational, 
and  that  the  party  defrauded  must  not  be  guilty  of  gross 
carelessness.  The  indictment  shows  on  its  face  that  the  board 
of  supervisors  were  grossly  careless  and  negligent  in  allowing 
and  ordering  paid  the  claim  of  appellant  for  interpreter's  fees, 
for  the  reason  that  a  claim  for  interpreter's  services  against 
a  county  is  not  made  a  just  or  lawful  demand  by  statute. 
Therefore,  if  a  claim  for  interpreter's  services  is  not  a  law- 
ful claim,  the  allowance  of  the  same  imputes  gross  careless- 
ness and  negligence  upon  the  board  of  supervisors,  and  they 
were  not  deceived  by  the  defendant  in  presenting  his  claim 
to  them  for  allowance  for  such  service,  for  they  ought  to  have 
known  that  the  same  was  not  a  proper  charge  against  the 
county,  and  not  allowable,  and  should  have  rejected  it. 
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In  order  to  bring  the  offense  of  false  pretenses  within  the 
statute  it  is  essential  that  the  false  pretense  must  have  been 
the  influence  which  induced  the  payment  of  the  money,  and 
the  statute  should  not  be  interpreted  so  as  to  include  cases 
where  the  party  defrauded  had  the  means  of  detection  at 
hand.  People  v.  Oyer  and  Terminer  Court,  83  N.  Y.  449,  450; 
Commonwealth  v.  Drew,  19  Pick.  179;  State  v.  DeHart,  6 
Baxt.  222;  Burrows  t.  State,  12  Ark.  65;  State  v.  Burnett, 
119  Ind.  392,  21  N.  B.  972;  State  v.  Estes,  46  Me.  150;  State 
V.  Young,  76  N.  C.  258;  Commonwealth  t.  Orady,  13  Bush, 
285,  26  Am.  Rep.  192;  People  v.  Williams,  4  Hill,  9,  40  Am. 
Dec.  258;  People  v.  McAllister,  49  Mich.  12,  12  N.  W.  89L 

B.  W.  Wells,  Attorney-General,  for  Respondent 

DAVIS,  J. — The  appellant  was  convicted  of  the  crime  o£ 
obtaining  money  under  false  pretenses,  alleged  to  have  been 
committed  in  presenting  to  the  board  of  supervisors  of  Mari- 
copa County,  and  obtaining  the  allowance  and  payment  of, 
a  fraudulent  demand  on  said  county  for  per  diem  services 
as  interpreter,  which  services  he  falsely  pretended  had  been 
rendered  by  him  at  the  trial  of  certain  criminal  cases  before 
a  justice  of  the  peace  in  that  county.  The  indictment  was 
demurred  to  on  the  ground  that  the  facts  stated  did  not 
constitute  a  public  offense,  and  the  overruling  of  the  demurrer 
is  assigned  as  error. 

It  is  contended  on  the  part  of  the  appellant  that  at  the 
time  of  the  alleged  offense  (January  31,  1903)  there  was  no 
provision  of  law  authorizing  the  pa3anent  by  the  county  of 
compensation  to  interpreters  for  services  in  criminal  cases, 
and  that  as  such  a  claim  could  not,  under  any  circumstances, 
become  a  legal  charge  against  the  county,  the  allowance  and 
payment  thereof  could  not,  in  contemplation  of  law,  be  in- 
duced by  any  false  pretense  made  in  relation  to  it.  We  con- 
sider this  view  to  be  fallacious.  Carried  to  its  logical  sequence, 
it  would  permit  the  wrong-doer  to  construct  a  shield  out  of 
the  very  ignorance  upon  which  his  criminal  artifice  had  suc- 
cessfully played.  The  demurrer  does  not  necessarily  involve 
the  question  of  whether  a  claim  for  interpreter's  fees  was, ' 
under  the  existing  statutes,  a  lawful  charge  against  the  county. 
In  pleading  the  particular  circumstances  of  the  offense,  the 
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indictment  sets  forth  that  it  was  the  rule  and  the  custom 
of  the  county  to  pay  interpreters  an  established  rate  per 
diem  for  services  in  criminal  cases  before  justices  of  the 
peace,  and  that  this  was  well  known  to  the  defendant  The 
averments  thus  disclose  that  the  county,  by  its  proper  officers 
and  agents,  was  proceeding  upon  the  theory  that  the  law 
authorized  the  payment  of  claims  of  this  character.  If  the 
defendant,  with  a  knowledge  of  the  prevailing  custom  as 
to  the  allowance  and  payment  of  such  claims,  and  using 
the  routine  required  therefor,  knowingly  and  designedly  ob- 
tained from  the  county  compensation  for  services  which  he 
had  never  rendered,  and  he  accomplished  this  end  by  means 
of  the  false  representation  and  pretense  that  such  services 
had  in  fact  been  performed  by  him,  an  offense  was  committed, 
irrespective  of  whether  the  county  was  acting  under  a  mis- 
taken theory  of  the  law.  The  strict  responsibility  to  which 
the  supervisors  are  held  in  Avery  v.  Pima  County,  7  Ariz.  26, 
60  Pac.  702,  for  a  disbursement  of  county  funds  without 
authority  of  law,  can  in  no  way  have  an  effect  to  lessen  the 
guilt  of  the  beneficiary  who  has  procured  the  unlawful  pay- 
ment by  criminal  means.  The  civil  liability  on  the  one  hand 
may  exist  contemporaneously  with  the  criminal  liability  on 
the  other. 

It  was  for  the  jury  to  say  whether  the  false  pretense 
alleged  in  the  indictment  was  not  the  direct,  moving  cause 
which  induced  the  county  to  part  with  its  money.  This  is 
the  only  matter  discussed  by  counsel  in  their  briefs,  and  an 
examination  of  the  record  discloses  no  error  which  would 
warrant  us  in  disturbing  the  judgment.  It  will  accordingly 
be  affirmed. 

Sloan,  J.,  and  Doan,  J.,  concur. 
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[CiTJl  No.  810.    riled  Mareh  26,  1904.] 
[76  Pac  473.] 

SIX  PARCELS  OF  PLACER  GOLD,  Defendant  and  Ap- 
pellant,  v.  UNITED  STATES  OF  AMERICA,  Plaintiff 
and  Appellee.    JOSE  SAN  VICENTE,  Claimant. 

1.  Bkventte  Laws— Meechandisb  Dbfinxd — ^Pulceb  Gold — ^Biv.  Stats. 
U.  S.,  Sec.  2766  (U.  S.  CJomp.  Stats.  1901,  p.  1861),  Gonstbuxd. — 
The  definition  of  the  word  ''merchandise"  given  in  the  statute, 
aupra, — ''The  word  merchandise,  as  used  in  this  title,  maj  include 
goods,  wares,  and  chattels  of  everj  description  capable  of  being 
imported," — ^is  sufficiently  broad  to  include  placer  gold. 

8.  Saicx — ^FosrxiTUBx  of  Goods — ^Pxtition — SiTmoixNGY— Bxv.  Stats. 
IT.  S.,  S£C.  2851  ST  SXQ.  (U.  S.  Gomp.  Stats.  1901,  p.  1901),  a^d 
1  Supp.  Bby.  Stats.  XJ.  S.,  p.  745  vr  seq.,  Cited. — ^Under  the 
statutes,  supra,  providing  that  all  merchandise  imported  into  the 
country  must  be  invoiced,  which  invoice  shall  be  produced  to  the 
consul,  and  requiring  that  a  declaration  shall  be  filed  with  t)ie  col- 
lector of  the  port  at  the  time  of  entry,  an  information  for  the 
forfeiture  of  goods  imported  into  the  country  without  authority 
of  law,  alleging  that  goods  were  imported  without  being  invoiced 
or  entered  with  any  coUeetor  of  customs,  and  without  declaration 
to  the  proper  revenue  officer,  and  that  some  person  fraudulently 
brought  into  the  country  from  a  foreign  country  goods  which  should 
have  been  invoiced,  declared,  and  entered  according  to  the  law, 
with  intent  to  defraud  the  government,  is  sufficient. 

8.  Same — Non-Dutiable  Goods — Must  be  Invoiced— Bbv.  Stats.  U.  S., 
Pab.  2851,  Construed. — The  statute,  9upra,  providing  a  fee  of  two 
dollars  and  fifty  cents  "for  every  verification  of  an  invoice  and 
certificate  before  a  consul  or  commercial  agent,"  applies  to  non- 
dutiable  as  well  as  to  dutiable  goods. 

4.  Same — Impobtation  of  Non-Dutiabue  Goods  Without  Invoicing 
AND  Payment  of  Fees — Fbaudulent— Bev.  Stats.  U.  S.,  Sec.  2851 
(XT.  S.  COMP.  Stats.  1901,  p.  1901),  Cited.— Under  the  statute, 
supra,  providing  that  consuls  shall  be  entitled  to  a  fee  of  two 
dollars  and  fifty  cents  for  every  verification  of  an  invoice  and 
certificate,  the  fee  belongs  to  the  United  States,  and  the  importa- 
tion of  non-dutiable  goods  without  being  invoiced  or  entered,  and 
without  declaration  being  made,  is  an  act  injurious  to  the  govern- 
ment and  fraudulent. 

6.  Same — Same— Liability — Fobfeitubb — Fbaudulent  Intent — ^Imma- 
tebial— Act  Conobess  June  22,  1874,  c.  391,  Pab.  16,  18  Stats. 
189,  AND  Act  Conobess  June  10,  1890,  c  407,  Sec.  29,  26  Stats. 
141  (U.  S.  CoMP.  Stats.  1901,  p.  1897),  CoNsmuxD.— The  act  of 
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June  10,  1890,  9upra,  having  repealed  the  act  of  June  22,  1874, 
8upra,  which  provided  that  in  all  actions  to  declare  the  forfeiture 
of  merchandise  by  reason  of  a  violation  of  the  revenue  laws,  the 
court  should  submit  the  question  whether  the  acts  were  done  with 
intent  to  defraud  the  government,  to  the  jury  the  intent  of  the 
person  violating  the  revenue  laws  is  immaterial 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima. 
George  R.  Davis,  Judge.    AfiBrmed. 

The  facts  are  stated  in  the  opinion. 

Barnes  &  Martin,  for  Appellant 

**A  court  will  not  impose  a  forfeiture  by  implication,  and 
an  importer  who  enters  goods  free  that  are  dutiable  is  liable, 
but  the  goods  are  not  forfeitable."  An  Ullage  Box  of  Sugar, 
1  Ware  (350)  355,  Fed.  Cas.  No.  14324;  Cargo  of  Lady  Essex, 
39  Fed.  765;  United  States  v.  Coquitlam,  57  Fed.  706;  United 
States  V.  Four  Packages,  97  U.  S.  404,  24  L.  Ed.  1031. 

A  forfeiture  is  imposed  only  for  fraud  or  misconduct 
Bank  of  United  States  v.  Deveaux,  Fed.  Cas.  No.  916. 

The  act  of  June  22,  1874,  (sees.  16,  18,  U.  S.  Stats,  at 
Large,  p.  189,)  makes  the  finding  of  an  intent  to  defraud  a 
prerequisite  for  the  forfeiture  of  goods.  United  States  v. 
Ninety  Demijohns  Aguadiente,  Fed.  Cas.  No.  15887. 

The  court  holds  in  United  States  v.  Three  Trunks,  8  Fed. 
485,  7  Saw.  364,  that  the  question  of  fraud  is  a  question 
to  submit  to  the  jury,  and  in  this  case  the  court  refused  to 
submit  that  question  to  the  jury,  holding  that  if  the  goods 
were  imported  without  a  consular  invoice,  the  jury  must 
find  for  the  plaintiff,  without  any  regard  to  the  question  of 
fraud  or  intent,  or  whether  there  was  in  fact  any  fraud  com- 
mitted. See,  also,  Friedenstein  v.  United  States,  125  U.  S. 
224,  8  Sup.  Ct  838,  31  L.  Ed.  736. 

Under  section  16  of  the  act  of  1874,  it  was  held  that  the 
government  must  show  affirmatively  an  act  or  intent  to  de- 
fraud. United  States  v.  Three  Trunks,  8  Fed.  583,  7  Saw, 
364;  The  Purissima  Concepcion,  24  Fed.  358. 

In  proceedings  for  the  forfeiture  of  smuggled  goods,  it  must 
be  shown  that  such  goods  were  actually  smuggled  before  the 
government  will  be  entitled  to  a  forfeiture,  and  the  question 
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of  an  intent  to  defraud  is  for  the  jury.  Origet  v.  United 
States,  125  U.  S.  240,  8  Sup.  Ct.  846,  31  L.  EA  743;  Frieden- 
stein  V.  United  States,  125  U.  S.  224,  8  Sup.  Ct.  838,  31  L. 
Ed.  736;  United  States  v.  A  Lot  of  Jewelry,  59  Fed.  684; 
United  States  v.  One  OH  Painting,  31  Fed.  881. 

Frederick  S.  Nave,  United  States  Attorney,  and  John  H. 
Campbell,  Assistant  United  States  Attorney,  for  Appellee. 

The  definition  by  statute  of  merchandise  is  so  broad  as  to 
include  placer  gold.    Rev.  Stats.  U.  S.  2766. 

Merchandise  cannot  be  lawfully  imported  into  the  United 
States,  (1)  without  invoicing  the  same  and  obtaining  the 
certificate  of  some  consul,  vice-consul,  or  commercial  agent 
of  the  United  States  to  such  invoice,  and  (2)  without  entering 
the  same  by  formal  declaration  at  a  port  of  entry  of  United 
States  at  the  office  of  the  collector  of  customs,  and  (3)  without 
the  production  there  of  said  certified  invoice  as  aforesaid, 
or,  in  certain  circumstances,  the  giving  of  bond  for  the  pro- 
duction of  such  invoice.  Act  June  10,  1890,  1  Supp.  Rev: 
Stats.  U.  S.  745;  United  States  v.  Mosby,  133  U.  S.  273,  10 
Sup.  Ct.  327,  33  L.  Ed.  625. 

The  foregoing  prohibition  applies  in  full  force  to  the 
importation  of  non-dutiable  merchandise.  United  States  v. 
Mosby,  supra;  Phelps  v.  Siegfried,  142  U.  S.  602,  12  Sup.  Ct. 
391,  35  L.  Ed.  1128. 

The  fees  collected  by  consular  officers  for  certifying  in- 
voices of  merchandise  about  to  be  imported  into  the  United 
States  are  part  of  the  revenue  of  the  United  States.  Rev. 
Stats.  U.  S.,  sec.  2851 ;  United  States  v.  Mosby,  supra. 

That  the  actual  intent  of  the  importer  of  merchandise  shall 
be  to  defraud  the  revenue  of  the  United  States  is  not  an 
element  of  an  unlawful  importation.  Rev.  Stats.  U.  S.,  sec. 
3082;  Friedenstein  v.  United  States,  125  U.  S.  224,  8  Sup.  Ct. 
845,  31  L.  Ed.  736;  United  States  v.  A  Lot  of  Jewelry,  59 
Fed.  684. 

Whether  or  not  there  was  an  intention  to  defraud  the 
revenue  of  the  XJnited  States,  merchandise  unlawfully  im- 
ported into  the  United  States  is  forfeitable.  United  States 
V.  A  Lot  of  Jewelry,  supra;  Friedenstein  v.  United  States, 
supra;  Von  Cotzhausen  v.  Nazro,  107  U.  S.  215,  2  Sup.  Ct. 
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503,  27  L.  Ed.  540;  Lewey  v.  United  States,  15  Blatchf.  1,  Fed. 
Cas.  No.  8309. 

DOAN,  J. — ^In  this  case  a  customs  oflScer  of  the  government 
found  the  claimant,  after  his  arrival  within  the  United  States, 
having  in  his  possession  six  parcels  of  placer  gold.  This  gold 
the  officer  seized  and  delivered  to  the  collector  of  customs 
of  the  United  States  for  the  district  of  Arizona,  at  Nogales, 
who  held  the  same  in  his  custody  as  forfeited  to  the  United 
States.  The  claimant  demanded  the  gold,  as  the  owner  there- 
of, from  the  collector  of  customs,  which  demand  was  refused. 
Thereupon  the  government  commenced  proceedings  by  infor- 
mation to  have  the  said  gold  forfeited  on  the  ground  that  it 
had  been  imported  from  Mexico  contrary  to  law,  and  that 
it  was  liable  to  seizure  and  forfeiture.  The  claimant  filed  a 
demurrer  and  answer  to  the  information,  and  alleged  that 
he  was  the  owner  of  the  said  six  parcels  of  gold,  and  made 
claim  to  the  same.  After  a  general  demurrer  the  claim- 
ant demurred  specially  to  the  information  upon  the  ground 
''that  said  information  does  not  state  facts  sufficient  to  au- 
thorize the  court  to  grant  the  relief  prayed  for,  because, 
(1)  said  petition  does  not  state  that  the  United  States  was 
in  any  manner  injured  or  defrauded  out  of  any  revenue  or 
customs  duties;  (2)  for  the  reason  that  said  six  parcels  of 
placer  gold  were  not  dutiable  goods,  and  parties  have  the  right 
to  import  the  same  without  the  payment  of  any  duties  what- 
soever, and  the  United  States  is  not  injured  or  defrauded  by 
the  failure  to  declare  the  same,  as  alleged."  The  demurrers 
were  overruled  by  the  court,  to  which  ruling  the  claimant 
excepted,  and  the  cause  proceeded  to  trial  before  a  jury  upon 
the  answer  of  the  claimant,  in  which  he  denied  any  intention 
to  defraud  the  government  of  the  United  States  in  any  way 
or  at  all,  and  alleged  that  the  said  goods  were  seized  and 
taken  from  him  in  the  territory  of  Arizona,  in  the  United 
States,  and  that  the  same  were  at  the  time  of  the  seizure  afore- 
said lawfully  in  his  possession,  and  denied  that  the  said  goods, 
or  any  part  thereof,  were  ever  imported  from  a  foreign  coun- 
try into  the  United  States.  After  hearing  the  evidence  on  the 
issues  of  fact  raised  in  the  answer,  and  receiving  the  instruc- 
tions of  the  court,  the  jury  returned  a  verdict  in  favor  of  the 
government,  whereupon  the  court  rendered  judgment  declar- 
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ing  the  gold  forfeited  to  the  United  States  of  America,  and 
ordering  its  disposal  in  accordance  with  the  revenue  and 
customs  laws  of  the  United  States  in  such  cases  made  and  pro- 
vided. To  the  instructions  as  given  by  the  court,  counsel  for 
claimant  then  and  there  excepted;  and  to  the  refusal  of  the 
court  to  give  the  instructions  requested  by  claimant,  said 
counsel  also  excepted.  From  the  judgment  of  the  court  and 
the  denial  of  the  motion  for  a  new  trial,  the  claimant  appealed. 

The  claimant  does  not  appear  to  rely  upon  the  general 
demurrer  or  his  denial  of  the  importation  of  the  goods,  but 
contends  that,  the  goods  not  being  dutiable,  the  government 
was  not  defrauded  of  its  revenue,  and  for  that  reason  the 
goods  cannot  be  forfeited  to  the  government  under  our  revenue 
laws.  There  are  some  twenty-six  assignments  of  error,  based 
upon  the  overruling  of  the  demurrers,  the  admission  of  evi- 
dence, the  several  instructions  given  either  in  the  charge  of 
the  court  or  on  motion  of  the  government,  the  refusal  of  the 
several  different  instructions  requested  by  the  claimant,  and 
the  denial  of  the  motion  for  a  new  trial.  These  are  all,  how- 
ever, directed  to  the  liability  to  forfeiture  of  non-dutiable 
goods,  and  the  case,  as  a  whole,  presents  fairly,  fully,  and 
only  the  one  question  whether  non-dutiable  goods  can  be 
forfeited  for  entry  in  violation  of  the  statutes  providing  for 
their  importation.  To  this  the  counsel  have  addressed  them- 
selves in  their  brief,  and  this  we  consider  the  controlling  legal 
issue  in  the  case. 

The  first  assignment  of  error  presents  this  question,  the 
decision  of  which  determines  the  entire  case  of  the  appellant. 
It  reads:  **The  court  erred  in  overruling  the  demurrer  to 
the  libel  for  the  reason  that  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  It  does  not  state 
that  the  United  States  was  in  any  manner  injured  or  de- 
frauded out  of  any  revenue  or  customs  duties.  The  six 
parcels  of  placer  gold  were  not  dutiable  goods.  Parties  have 
a  right  to  import  gold  without  the  payment  of  duties,  and 
the  government  is  not  injured  or  defrauded  by  the  failure 
to  declare  the  same  as  alleged."  The  allegations  of  the  in- 
formation attacked  by  this  demurrer  alleged  that  the  goods 
seized  were  *' fraudulently  and  clandestinely  imported  and 
brought  into  the  said  United  States  from  the  republic  of 
Mexico  .  .  .  contrary  to  law;  that  is  to  say,  without  the 
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same  being  invoiced  or  entry  thereof  being  made  with  any 
collector  of  customs  of  the  said  United  States,  and  without 
declaration  thereof  being  made  to  any  proper  revenne  officer 
of  the  said  United  States — contrary  to  the  statute  in  such 
cases  made  and  provided.  And  for  that  some  person  .  .  . 
before  the  time  of  said  seizure  .  .  .  did  fraudulently  and 
knowingly  import  and  clandestinely  bring  into  the  said  United 
States  from  the  republic  of  Mexico  the  said  placer  gold,  the 
same  being  then  and  there  goods  and  merchandise  which 
should  have  been  invoiced,  declared,  and  entered  according  to 
law,  and  without  invoice,  declaration,  or  entry  of  the  same, 
and  with  the  intent  to  defraud  the  said  United  States,  com- 
trary  to  the  form  of  the  statute  in  such  cases  made  and  pro- 
vided. Wherefore,  by  reason  of  the  premises,  and  by  force 
of  the  statute  aforesaid,  it  became  and  is  forfeited  to  the  said 
United  States."  The  statute  under  which  the  proceeding 
was  had  provides:  *'Sec.  3082  [Rev.  Stats.  U.  S.  (U.  S.  Comp. 
Stats.  1901,  p.  2014)].  If  any  person  shall  fraudulently  or 
knowingly  import  or  bring  into  the  United  States  .  .  .  any 
merchandise,  contrary  to  law,  .  .  .  such  merchandise  shall 
be  forfeited  ..."  The  definition  of  the  word  **  merchan- 
dise" given  in  section  2766  of  the  Revised  Statutes  of  the 
United  States  [U.  S.  Comp.  Stats.  1901,  p.  1861]— *'The  word 
merchandise,  as  used  in  this  title,  may  include  goods,  wares 
and  chattels  of  every  description  capable  of  being  imported" 
— is  sufSciently  broad  to  include  placer  gold.  The  law  con- 
trary to  which  the  importation  of  any  merchandise  subjects 
it  to  forfeiture  provides  that  all  merchandise  imported  into 
the  United  States  must  be  invoiced,  and  that  such  invoices 
shall  be  produced  to  the  consul,  vice-consul,  or  commercial 
agent  of  the  United  States,  and  that,  whenever  merchandise 
imported  into  the  United  States  is  entered  by  invoice,  a  dec- 
laration shall  be  filed  with  the  collector  of  the  port  at  the 
time  of  entry  by  the  owner,  importer,  assignee,  or  agent. 
Rev.  Stats.  U.  S.,  sec.  2851  et  seq.  [U.  S.  Comp.  Stats.  1901, 
p.  1901] ;  1  Supp.  Rev.  Stats.  U.  S.,  p.  745  et  seq.  The  alle- 
gations of  the  information  were  sufficient  to  charge  non- 
compliance with,  and  thereby  the  violation  of,  the  revenue 
law  above  cited,  and  the  demurrer  was  properly  overruled. 

It  is  conceded  that  the  six  parcels  of  placer  gold  were  not 
dutiable  goods,  and  that  parties  have  a  right  to  import  the 
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same  without  the  payment  of  duty;  but  the  further  statement, 
both  in  the  demurrer  and  in  the  assignment  of  error,  that  the 
government  is  not  injured  or  defrauded  by  the  failure  to 
declare  the  same,  as  alleged,  does  not  necessarily  follow,  and 
is  not  correct.  Paragraph  2851  of  the  Revised  Statutes  of  the 
United  States  provides:  "For  every  verification  of  an  in- 
voice and  certificate  before  a  consul  or  commercial  agent,  such 
consul  or  commercial  agent  shall  be  entitled  to  demand  and 
receive  from  the  person  making  the  same,  a  fee  of  two  dollars 
and  fifty  cents."  This  is  a  provision  of  the  law  in  general 
terms,  from  which  non-dutiable  goods  are  not  excepted.  The 
law  relative  to  invoices  and  declarations  plainly  states  that 
all  merchandise  imported  into  the  United  States  must  be 
invoiced,  and  that,  whenever  merchandise  imported  into  the 
United  States  is  entered  by  invoice,  a  declaration  shall  be 
filed  with  the  collector  of  the  port  at  which  the  entry  is  made, 
and  that,  for  every  verification  of  an  invoice  and  certificate 
before  a  consul  or  commercial  agent,  such  consul  or  com- 
mercial agent  shall  be  entitled  to  demand  and  receive  a  fee. 
That  the  law  contemplates  this  invoice  and  declaration  in 
the  case  of  non-dutiable  as  well  as  dutiable  goods  is  evidenced 
by  the  provisions  of  section  4  of  the  act  of  June  10,  1890, 
c.  407,  26  Stats.  131,  1  Supp.  Rev.  Stats.  U.  S.,  p.  745  [U.  S. 
Comp.  Stats.  1901,  p.  1889],  which  provides  that  the  secre- 
tary of  the  treasury  may  make  regulations  by  which  books, 
magazines,  and  other  periodicals  published  and  imported  in 
successive  parts,  numbers,  or  volumes,  and  entitled  to  be 
entered  free  of  duty,  shall  require  but  one  declaration  for  the 
entire  series.  The  mention  of  this  special  ruling  in  regard  to 
one  class  of  non-dutiable  goods  shows  conclusively  that  the 
effect  of  this  law  on  non-dutiable  goods  was  not  overlooked 
at  the  time  of  the  congressional  legislation,  but  that  the 
invoice  and  declaration  were  intended  to  be  made  for  non- 
dutiable  as  well  as  dutiable  goods.  In  conformity  with  this 
construction  of  the  law,  the  United  States  supreme  court 
held  in  the  case  of  United  States  v.  Moshy,  133  U.  S.  273,  10 
Sup.  Ct.  327,  33  L.  Ed.  625,  that  there  can  be  no  entry  of 
non-dutiable  goods  without  a  properly  certified  invoice,  and 
that,  as  required  by  the  consular  regulations,  *'all  invoices 
of  importations  from  countries  in  which  there  are  'consular 
oflBcers'  must,  before  the  shipment  of  the  merchandise,  be 
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produced  to  and  authenticated  by  the  United  States  consular 
officer  nearest  the  place  of  shipment  for  the  United  States." 
In  reference  to  this  provision  of  the  law,  Mr.  Justice  Blateh- 
ford,  in  the  opinion,  further  said:  "It  is  entirely  clear  that 
the  question  of  determining  whether  goods  to  be  shipped 
will,  when  imported  into  the  United  States,  be  free  from  duty, 
is  a  question  which  cannot  be  left  to  the  determination  of 
a  consul.  It  often  involves  intricate  points  of  fact  and  of 
law,  and  must  be  as  wholly  cognizable  by  the  proper  officers 
and  tribunals  of  the  United  States  appointed  for  the  purpose, 
as  the  question  of  the  proper  rate  of  duty  on  dutiable  goods" 
— ^and  therefore  held  that  the  fees  received  by  the  consul, 
collector,  or  agent  of  the  United  States  for  the  verification 
of  such  invoices  and  certificates  are  for  official  services,  and 
belong  to  the  United  States.  To  the  same  effect,  Phelps  v. 
Siegfried,  142  U.  S.  602,  12  Sup.  Ct.  391,  35  L.  Ed.  1128. 
This  being  the  case,  the  importation  of  non-dutiable  goods 
without  invoicing  the  same  aiid  obtaining  the  certificate  of 
such  consular  agent,  and  without  entering  the  same  by  formal 
declaration  at  a  port  of  entry  at  the  office  of  the  collector 
of  customs,  is  not  only  contrary  to  law,  but  does  injure  and 
defraud  the  government  to  the  extent  of  the  fees  for  the 
verifications  and  certificates  required  in  such  cases  by  the 
revenue  laws. 

The  claimant  asked  the  court  to  instruct  the  jury  that, 
before  forfeiture  could  be  made,  it  must  be  determined  that 
the  said  gold  was  imported  into  the  United  States  with  the 
intent  to  defraud  the  United  States,  and  excepted  to  the 
refusal  of  the  court  to  so  instruct.  In  this  the  claimant 
relied  upon  paragraph  16  of  the  act  of  June  22,  1874,  c.  391, 
18  Stats.  189,  which  makes  it  the  duty  of  the  court,  in  all 
actions  to  declare  the  forfeiture  of  any  goods,  wares,  or  mer- 
chandise by  reason  of  any  violation  of  the  revenue  laws,  to 
submit  to  the  jury,  as  a  distinct  and  separate  proposition, 
whether  the  alleged  acts  were  done  with  intent  to  defraud 
the  United  States,  and  to  require  upon  such  proposition  a 
special  finding  by  such  jury,  and  provides  that  in  such 
cases,  unless  intent  to  defraud  shall  be  so  found,  no  for- 
feiture shall  be  imposed.  This  provision  is  cited  with  approval 
by  the  supreme  court  of  the  United  States  in  Friedensiein 
V.  United  States,  125  U.  S.  224,  8  Sup.  Ct.  838,  31  L.  Ed.  736. 
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But  paragraph  16  of  the  act  of  June  22,  1874,  containing 
this  provision,  was  repealed  by  section  29  of  the  act  of 
June  10,  1890,  c.  407,  26  Stats.  141,  1  Supp.  Eev.  Stats.  U.  S. 
755  [U.  S.  Comp.  Stats.  1901,  p.  1897],  and  no  similar  pro- 
vision was  enacted  in  place  thereof,  so  that,  however  harsh 
the  present  law  may  appear  to  be,  it  nevertheless  is  the  law 
now  in  force,  and  fully  sostains  the  ruling  of  the  court  in 
refusing  the  instruction  requested  by  claimant. 

The  record  disclosing  no  error,  the  judgment  of  the  lower 
court  is  afftrmed. 

Kent,  C.  J.y  and  Sloan,  J.,  concur. 


[Ciyil  No.  837.    Filed  March  26,  1904.] 
[76  Pae.  479.] 

SILVER  QUEEN  MINING  COMPANY,  a  Corporation, 
Plaintiff  and  Appellant,  v.  CHARLES  CROCKER  et  al.. 
Defendants  and  Appellees. 

1.  Tax-Titlb  —  Tax-Deed  —  Prima  Fagib  Validitt — Impeovements — 
Lien  fob^Laws  1893,  p.  130,  Act  No.  84,  Secs.  20,  26,  Consteued. 
— Seetion  20,  supra,  provides  that  if  property  sold  for  taxes  is 
not  redeemed  the  collector  must  make  the  purchaser  a  deed;  that 
the  purchaser  must,  thirty  days  prior  to  the  expiration  of  the 
time  for  redemption  or  before  applying  for  a  deed,  serve  on  the 
owner  a  written  notice,  etc.;  that  no  deed  shall  be  issued  to  the 
purchaser  until  he  files  an  affidavit  showing  that  the  notice  .has 
been  given;  and  that,  when  the  territory  purchases,  the  clerk  of 
the  board  of  supervisors  shall  give  the  notice  and  make  the 
affidavit.  Section  26,  supra,  provides  that  if  the  holder  of  a  tax- 
deed  or  a  claimant  under  him  be  defeated  in  an  action  for  the 
recovery  of  property,  the  successful  claimant  shall  be  obliged  to 
pay  the  value  of  all  improvements  made  by  the  purchaser  or  claim- 
ant and  such  amount  shall  be  a  lien  on  the  property.  Tax-deeds 
to  the  territory  showed  that  the  clerk  of  the  board  of  supervisors 
had  filed  with  the  tax-collector  an  affidavit  reciting  that  he  had  per- 
sonally served  on  the  owner  and  occupant  a  written  notice,  and 
that  more  than  thirty  days  had  elapsed  since  said  service.  Said 
lerviee  had  not  in  fact  been  made,  but  claimant  relying  on  recitals 
had  made  extensive  improvements  on  the  property.     Held,  that 
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although  the  plaintiif  had  established  that  the  tax-deeds  were  in- 
yalidy  and  therefore  claimants  under  the  territory  had  no  title, 
nevertheless  the  deeds  were  valid  on  their  face,  and  entitled  the 
claimants  to  lien  for  such  improvements. 

2.  Same — Saiis — Same— Eecitals — ^Bvidencb. — ^When  the  recitals  in  a 

tax-deed  indicate  the  proper  exercise  of  the  powers  granted  in  the 
manner  required  by  the  law,  it  is  prima  facie  valid;  but  when  the 
deed  itself  discloses  it  is  executed  in  violation  of  law,  or  that 
there  is  a  non-compliance  with  a  substantial  requirement  of  the  law, 
it  is  void  and  not  admissible  in  evidence. 

3.  Same — Same — Same — Sams — Same. — ^Recitals  in  tax-deeds  being  but 

prima  facie  evidence,  can  be  defeated  by  evidence  to  the  contrary. 

4.  Same — Same — ^Acr  No.  84>  p.  132,  Laws  1893,  Sec.  26,  Constitu- 

tional.— The  statute,  eupra,  providing  that  in  the  event  of  the 
defeat  of  the  claimant  under  a  tax-deed  the  successful  party  shall 
be  adjudged  to  pay,  before  being  let  into  possession,  the  value  of 
all  improvements  made  by  the  said  purchaser  or  persons  claiming 
under  him  on  such  property,  is  constitutionaL 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima. 
George  E.  Davis,  Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion. 

Galpin  &  Bolton,  and  Hereford  &  Hazzard,  for  Appellant 

Defendants  cannot  be  buyers  in  good  faith,  because  the 
findings  show  that  they  entered  under  a  deed  and  record 
which  established  that  the  territory  had  given  no  notice  to 
the  owner  of  the  property  taxed  of  intention  to  apply  for 
the  deed. 

Such  deed,  therefore,  did  not  operate  to  foreclose  the  lien. 
It  gave  the  buyer  from  the  territory  no  color  of  title.  The 
buyer,  then,  neither  bought  in  good  faith  nor  had  color  of 
title.  Such  a  buyer  cannot  improve  the  owner  out  of  his 
estate. 

The  act  of  the  territory  in  taking  the  deed  without  notice  of 
application  was  a  wrongful  act,  and  could  confer  on  it  or 
its  grantee  with  notice  no  right  even  of  entry — no  right  to 
demand  pay  for  improvements.  Reed  v.  Lyons,  96  Cal.  504, 
31  Pac.  619;  MUler  v.  MiUer,  96  Cal.  376,  31  Am.  St.  Hep. 
229,  31  Pac.  247;  Landregan  v.  Peppin,  86  Cal.  126,  24  Pac. 
859 ;  Hughes  v.  Canmedy,  92  Cal.  386,  28  Pac.  573. 
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It  cannot  be  urged  that  the  buyer  was  an  innocent  pur- 
chaser for  value  without  notice,  for  the  law  is  settled  where 
a  power  is  exercised  in  the  name  of  the  donor,  and  as  agent 
for  the  donor,  the  power  and  authority  given  by  the  donor 
must  appear  in  the  instrument  under  which  the  ofiScer  acts. 
French  v.  Edwards,  13  Wall.  515;  Orimm  v.  O'Connell,  54 
Cal.  522;  Donahue  v.  McNulty,  24  Cal.  412,  85  Am.  Dec.  78; 
Wisema7i  v.  McNulty,  25  Cal.  230 ;  San  Francisco  v.  Canavwn, 
42  Cal.  541;  McCracken  v.  City  of  San  Francisco,  16  Cal.  591. 

That  the  above  doctrine  is  the  rule  of  the  federal  courts, 
see  Moore  v.  Brown,  11  How.  414,  13  L.  Ed.  751;  Bedfield  v. 
Parks,  132  U.  S.  239,  10  Sup.  Ct.  83,  33  L.  Ed.  327;  Walker 
V.  Turner,  9  Wheat.  541,  6  L.  Ed.  155;  Daniels  v.  Case,  45 
Fed.  843;  Coulter  v.  Stafford,  56  Fed.  564;  6  C.  C.  A.  18. 

That  part  of  the  statute  of  Arizona  is  unconstitutional 
which  gives  to  the  defeated  holder  of  a  tax-deed,  or  any 
one  holding  under  him,  the  right  to  recover  for  improve- 
ments placed  upon  the  property  held  thereunder.  Billings 
V.  Hall,  7  Cal.  1;  Anderson  v.  Fish,  36  Cal.  633;  Lawson  v. 
Jeffries,  47  Miss.  706,  12  Am.  Bep.  354;  Taylor  v.  Porter, 
4  HiU,  140,  40  Am.  Dec.  274;  WUkinson  v.  Leland,  2  Pet. 
627,  7  L.  Ed.  542;  Green  v.  Biddle,  8  Wheat.  1,  5  L.  Ed.  547. 

S.  M.  Franklin,  for  Appellees. 

DOAN,  J. — In  an  action  to  quiet  the  title  to  the  Silver  Queen 
Mine,  brought  by  the  patentee  against  Crocker  et  al.,  holding 
under  tax-deeds  from  the  territory,  the  trial  court  held  that 
the  deeds  from  the  tax-collector  to  the  territory  were  invalid, 
that  the  title  was  in  the  plaintiff,  and  that  the  defendants 
in  good  faith  had  made  improvements  on  the  property  to 
the  value  of  $7,465,  which  sum  was  a  lien  upon  the  prop- 
erty, and  decreed  that  the  plaintiff  be  let  into  possession  of 
the  property  on  the  payment  thereof.  From  that  part  of  the 
judgment  holding  the  improvements  to  be  a  lien  on  the 
property,  and  decreeing  the  payment  therefor  by  the  claimant 
as  a  condition  precedent  to  the  entry  into  possession,  the 
plaintiff  has  appealed,  and  assigns  as  error  that  **the  court 
erred  in  its  .  .  .  judgment  that  .  .  .  the  value  of  the  im- 
provements .  .  .  was  a  lien  upon  the  property,  and  should 
be  paid  .  .  .  before  said  claimant  should  be  let  into  pos- 
session of  the  property." 
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It  was  found  as  a  fact  by  the  court  that,  in  the  case  of  each 
of  the  tax-deeds  to  the  territory^  ''no  notice  of  application 
for  said  deed  was  given  or  served  by  the  clerk  of  the  board 
of  supervisors  as  required  by  law."  It  was  found,  as  a  con- 
clusion of  law,  ''that  each  and  all  of  said  tax-deeds  executed 
to  the  territory  of  Arizona,  under  which  the  defendants 
Crocker  and  Scrivner,  as  the  grantees  of  the  territory,  daim 
title,  are  invalid."  It  was  also  found,  as  a  fact,  "that  after 
the  execution  of  said  deeds  to  Crocker  he  went  into  possession 
of  the  property,  claiming  said  property  in  good  faith;  that 
on  April  11,  1900,  Crocker  conveyed  an  undivided  one-half 
interest  in  said  property  to  defendant  Scrivner."  The  only 
ground  on  which  the  tax-deeds  to  the  territory  were  attacked 
was  that  no  notice  of  application  for  such  deeds  was  given 
as  required  by  law,  and  on  that  ground  they  were  found 
invalid.  We  have  before  us  only  the  findings  and  judgment 
of  the  court,  and  the  deeds  in  question  filed  as  exhibits. 
The  minutes  of  the  court  show  that  several  witnesses  were 
sworn  and  testified,  but  none  of  the  oral  testimony  given  at 
the  trial  is  preserved  in  the  record. 

The  law  under  which  notice  of  application  for  tax-deeds 
is  required  to  be  given  provides  (Act  No.  84,  p.  130,  Laws 
1893,  sec.  20):  "If  the  property  is  not  redeemed  within 
the  time  allowed  by  the  law  for  its  redemption,  the  collector  or 
his  successor  in  ofSce  must  make  to  the  purchaser  or  his 
assignee  a  deed  to  the  property.  .  .  .  The  purchaser  of  prop- 
erty sold  for  delinquent  taxes,  or  his  assignee,  must,  thirty 
days  previous  to  the  expiration  of  the  time  for  the  redemp- 
tion, or  thirty  days  before  he  applies  for  a  deed,  serve  upon 
the  owner  of  the  property  purchased,  or  upon  the  person 
occupying  the  property  if  said  property  is  occupied,  a  written 
notice  reciting  that  said  property  or  a  portion  thereof  has 
been  sold  for  delinquent  taxes,  giving  the  date  of  the  sale, 
the  amount  of  property  sold,  the  amount  for  which  it  was 
sold,  the  amount  then  due,  and  the  time  when  the  right  of 
redemption  will  expire  or  when  the  purchaser  will  apply 
for  a  deed,  and  the  owner  of  the  property  shall  have  the 
right  of  redemption  indefinitely  until  such  notice  shall  have 
been  given  and  the  said  deed  applied  for,  upon  payment  of 
the  fees,  percentage,  penalty  and  costs  required  by  law, . . . 
and  no  deed  of  the  property  sold  at  a  delinquent  tax-sale 
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shall  be  issued  by  the  tax-collector  or  any  other  officer  to  the 
purchaser  of  such  property  until  after  such  purchaser  shall 
have  filed  with  such  tax-collector  or  other  officer  an  affidavit 
showing  that  the  notice  hereinbefore  required  to  be  given  has 
been  given  as  herein  required.  .  .  .  When  the  territory  be- 
comes the  purchaser,  the  clerk  of  the  board  of  supervisors 
.  .  .  shall  give  the  notice  and  make  the  affidavit.  ..." 

The  question  presented  is  whether  the  deeds  to  the  territory 
were  valid  on  their  face,  and  therefore,  until  attacked  and 
defeated  by  extrinsic  facts  showing  their  invalidity,  were 
sufficient  to  give  to  a  purchaser  from  the  territory  the  right 
of  possession,  and  authorize  him  to  improve  the  property,  or 
whether  they  were  void  upon  their  face,  indicating  to  a  pur- 
chaser that  the  title  of  the  territory  was  invalid,  and  there- 
fore insufficient  for  such  purpose.  This  can  be  best  deter- 
mined by  testing  the  deed  by  reference  to  the  authority 
recited  in  it  for  its  execution,  in  connection  with  the  act 
giving  the  officer  the  power  to  make  it.  When  the  recitals 
in  the  deed  indicate  the  proper  exercise  of  the  powers  granted, 
in  the  manner  required  by  the  law,  it  is  held  to  be  prima 
fade  valid.  It  is  not  necessary  that  it  be  sufficient  to  with- 
stand all  evidence  brought  against  it  to  show  that  it  is  bad, 
but  it  must  appear  to  be  good  upon  its  face.  When,  how- 
ever, the  deed  itself  discloses  that  it  is  executed  in  violation 
of  the  law,  or  bears  upon  its  face  the  evidence  of  non-com- 
pliance with  a  substantial  requirement  of  the  law,  it  is  upon 
its  face  absolutely  null  and  void,  and  not  admissible  in  evi- 
dence for  any  purpose.  It  does  not  give  constructive  pos- 
session nor  the  right  of  actual  possession.  Moore  v.  Brown, 
11  How.  414,  13  L.  Ed.  751;  Gomer  v.  Chaff ey,  6  Colo.  314; 
Bedfield  v.  Parks,  132  U.  S.  239,  10  Sup.  Ct.  83,  33  L.  Ed. 
327 ;  Seavems  v.  Costello,  ante,  p.  308,  71  Pac.  930.  Two  deeds 
from  the  tax-collector  to  the  territory,  the  one  executed  on 
April  18,  1898,  in  pursuance  of  the  sale  made  on  the  18th 
of  April,  1896,  and  the  one  made  on  September  14,  1899,  in 
pursuance  of  the  sale  made  on  the  14th  of  April,  1898,  are 
valid  on  their  face,  fully  showing  the  authority  of  the  tax- 
collector  to  execute  them.  The  requirement  of  the  law  reads : 
*'No  deed  shall  be  issued  by  the  tax-collector  to  the  purchaser 
until  after  siich  purchaser  shall  have  filed  with  such  tax- 
collector  or  other  officer  an  affidavit  showing  that  the  notice 
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hereinbefore  required  to  be  given  has  been  given  as  herein 
required."  Bach  of  the  deeds  mentioned  contains  the  recital 
of  the  filing  of  such  affidavit  with  the  tax-collector,  showing 
the  service  of  notice  as  required  in  each  instance,  in  the  fol- 
lowing language : — 

"Whereas,  Fred  G.  Hughes,  the  clerk  of  the  board  of 
supervisors  ,  .  .  has  filed  with  Charles  F.  Hoff,  treasurer  and 
ex  officio  tax-collector  ...  an  affidavit  showing  that  he,  the 
said  Fred  G.  Hughes,  as  such  clerk,  personally  served  upon 
Silver  Queen  Mining  Co.,  the  owner  of  the  above  described 
property,  .  .  .  the  person  occupying  the  above  described  prop- 
erty, a  written  notice,  stating  that  said  property  had  been 
sold  to  the  territory  of  Arizona  for  delinquent  taxes  on  the 
18th  day  of  April,  1896;  the  amount  for  which  it  was  sold; 
the  time  for  redemption  and  when  the  purchaser  would  apply 
for  the  deed  unless  said  property  was  redeemed,  and  the 
amount  of  redemption  money  then  due;  and  required  .  .  . 
and  whereas,  more  than  thirty  days  have  elapsed  since  the 
service  of  said  notice.  ..." 

''Whereas,  W.  P.  B.  Field,  the  clerk  of  the  board  of 
supervisors  .  .  .  has  filed  with  Harry  A.  Drachman,  treasurer 
and  ex  officio  tax-collector  ...  an  affidavit  showing  that  he, 
the  said  W.  P.  B.  Field,  as  such  clerk,  personally  served  upon 
Silver  Queen  Mining  Co.,  the  owner  of  the  above  described 
property,  .  .  .  the  person  occupying  the  above  described  prop- 
erty, a  written  notice,  stating  that  said  property  had  been 
sold  to  the  territory  of  Arizona  for  delinquent  taxes  on  the 
14th  day  of  April,  1898;  the  amount  for  which  it  was  sold; 
the  time  for  redemption  and  when  the  purchaser  would  apply 
for  the  deed  unless  said  property  was  redeemed,  and  the 
amount  of  redemption  money  then  due;  and  required  .  .  . 
and  whereas,  more  than  thirty  days  have  elapsed  since  the 
service  of  said  notice.  ..." 

Whether  the  recitals  in  these  deeds  relative  to  the  affidavits 
of  such  service  were  overcome  by  the  production  of  the 
affidavits  themselves,  which  fail  to  sustain  such  recitals,  or 
whether  the  affidavits  were  disproved  by  evidence  controvert- 
ing their  statements  relative  to  the  giving  of  notice,  we  are 
not  advised.  The  recitals  in  the  deeds,  being  but  prima  f<icie 
evidence,  can  be  defeated  by  positive  evidence  to  the  con- 
trary.    Simmons  v.  McCarthy,  118  Cal.  622,  50  Pac.  76L 


March,  1904.]      Silver  Qleen  Mining  Co.  v.  Crocker.     403 

These  deeds  are  shown  by  comparison  with  the  requirements 
of  the  statute  to  be  valid  when  tested  by  their  own  face. 
They  present  prima  facie  evidence  of  good  title  in  the  terri- 
tory, so  that  a  purchaser  is  authorized  to  rely  on  them  in 
good  faith;  and,  unless  their  recitals  are  defeated  by  evidence 
aliunde,  they  will  sustain  such  purchaser's  title.  That  being 
the  case,  they  fully  justify  such  purchaser  in  improving  the 
property,  and  sustain  the  decree  of  the  court  adjudging  such 
improvements  a  lien  upon  the  property  upon  the  defeat  of 
his  title  thus  acquired,  and  the  payment  therefor  a  condition 
precedent  to  the  plaintiff  being  let  into  possession  of  the 
premises.  The  statute  on  this  subject  (sec.  26,  act  No.  84, 
p,  132,  Laws  1893)  provides:  '*If  the  holder  of  the  tax-deed, 
or  any  one  claiming  under  him  by  virtue  of  such  tax-deed, 
be  defeated  in  an  action  by  or  against  him  for  the  recovery 
of  the  land  sold  or  the  possession  thereof,  the  successful  claim- 
ant shall  be  adjudged  to  pay  to  the  holder  of  the  tax-deed  or 
the  party  claiming  under  him  by  virtue  of  such  deed,  before 
such  claimant  shall  be  let  into  possession  .  .  .  the  value  of 
all  improvements  made  by  the  said  purchaser  or  persons 
claiming  under  him  on  such  property.  .  .  .  Such  claim  or 
amount  so  found  to  be  due  shall  be  and  is  hereby  declared 
to  be  a  lien  upon  such  property  included  in  said  deed."  The 
territory  was  the  original  holder  of  the  tax-deeds,  and  Crocker, 
as  the  grantee  of  the  deeds  executed  by  the  territory,  was 
claiming  under  it  as  such  holder,  and  as  a  party  so  claiming 
was  defeated  in  the  action  for  the  recovery  of  the  land. 
Under  these  facts,  by  the  provisions  of  the  statute,  it  was 
the  duty  of  the  court  to  decree  the  payment  to  him,  by  the 
successful  claimant,  of  the  value  of  the  improvements. 
Knowles  v.  Martin,  20  Colo.  393,  38  Pac.  467. 

It  is  urged  by  the  appellant  that  the  statute  above  quoted 
is  fatally  defective  in  not  limiting  the  right  of  recovery  for 
improvements  to  such  holders  of  tax-deeds  as  enter  under 
color  of  title  and  put  on  their  improvements  in  good  faith; 
and  that  the  act  is  plainly  unconstitutional  because  it  compels 
the  owner  to  pay  for  improvements  made  by  a  person  buying 
a  tax-deed  with  knowledge  of  its  invalidity.  We  do  not  under- 
stand that  a  person  buying  a  tax-deed  with  knowledge  of 
its  invalidity  could  hold  such  property  in  good  faith,  or  that, 
under  the  law  as  cited  above,  a  deed  void  on  its  face  would 
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give  such  possession  as  would  authorize  a  person  to  recover 
for  improvements  made  upon  property  held  under  it.  The 
party  in  this  action  claiming  under  the  holder  of  the  tax-deed 
having  entered  under  color  of  title  and  put  on  the  improve- 
ments in  good  faith  without  knowledge  of  the  invalidity  of 
the  tax-deed,  renders  unnecessary  the  consideration  of  the 
question  as  proposed.  There  is  no  good  reason  why  the  com- 
mon rule,  that  an  adverse  claimant  in  good  faith  who  has 
improved  real  estate  may  recover  the  value  of  his  betterments 
when  he  is  compelled  to  surrender  them  with  the  land,  should 
not  apply  to  those  holding  under  tax-deeds  issued  under  stat- 
utes that  provide  for  the  repayment  to  the  tax  purchaser  of 
money  expended  by  him  in  good  faith  in  improvements  on  the 
land,  in  the  event  of  the  defeat  of  his  title.  The  right  of  the 
legislature  to  make  such  requirements  of  the  original  owner  as 
a  condition  precedent  to  the  recovery  of  lands  sold  for  taxes 
must  now  be  considered  as  conclusively  settled.  Cooley  on 
Taxation,  371;  Black  on  Tax  Titles,  2d  ed.,  437.  There  can 
be  no  serious  question  &s  to  the  constitutionality  of  the 
Arizona  statute  on  this  subject. 

No  error  appearing  in  the  record,  the  judgment  of  the 
lower  court  is  affirmed. 

Kent,  C.  J.,  and  Sloan,  J.,  concur. 


[CiTil  No.  848.     Filed  Marcli  26,  1904.] 
[76  Pac.  476.] 

B.  B.  PERRIN,  Defendant  and  Appellant,  v.  MALLORY 
COMMISSION  COMPANY,  Plaintiff  and  AppeUee. 

L  Pleading  and  Peactice  —  Answee  —  Demubbeb  —  Plea  in  Bab  — 
Amendment— Eev.  Stats.  Aeiz.  1901,  Pass.  1288,  1293,  1350) 
Construed. — ^Under  paragraph  1350,  supra,  providing  that  the 
defendant  in  his  answer  may  plead  as  many  defenses  as  he  may 
have,  but  such  pleas  must  be  separately  stated  in  one  answer,  filed 
at  the  same  time,  and  in  the  following  order:  "(5)  l>emurTer. 
(6)  In  bar  of  the  right  to  sue,''  paragraph  1288,  supra,  providing 
that  all  pleadings  or  proceedings  may,  upon  leave  of  court,  be 
amended  at  any  stage   of  the   action,   or  they  may  be   amended 
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before  trial,  without  leave,  upon  serving  the  adverse  party  with  a 
eop7,  and  paragraph  1293,  9upra,  providing  that  the  eourt  shall 
/disregard  any  error  or  defect  in  the  pleadings  which  shall  not 
affect  the  substantial  rights  of  the  parties,  and  no  judgment  shall 
be  reversed  or  affected  on  account  thereof, — a  general  demurrer  is 
an  answer  which  before  trial  may  be  amended,  as  a  matter  of  right, 
by  aUeging  matters  in  bar  of  an  action. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Coconino. 
B.  E.  Sloan,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinioiL 

E.  M.  Doe,  and  Joseph  H.  Kibbey,  for  Appellant 

E.  E.  Ellinwood,  for  Appellee. 

DAVIS,  J.— On  the  nineteenth  day  of  March,  1903,  the 
Mallory  Commission  Company  brought  an  action  in  the  dis- 
trict court  of  Coconino  County  against  E.  B.  Perrin  to  recover 
upon  a  promissory  note  alleged  to  have  been  executed  by  the 
defendant  to  the  plaintiff  company.  For  his  answer  to  the 
complaint,  the  defendant  on  April  15,  1903,  filed  a  general 
demurrer  only.  This  was  the  state  of  the  pleadings  when 
the  ensuing  term  of  the  district  court  opened,  September  21, 
1903.  On  the  second  day  of  the  term,  and  before  the  trial 
of  said  cause,  the  defendant  served  upon  the  plaintiff,  and 
filed  with  the  clerk,  an  amended  answer  alleging  matters  of 
defense  in  bar  of  the  said  action.  Thereupon  the  plaintiff 
moved  to  strike  this  amended  answer  from  the  files  because  it 
set  up  for  the  first  time  matters  in  bar  which  were  not  pleaded 
and  filed  with  the  answer  of  April  15,  1903,  and  the  plaintiff 
also  asked  for  a  judgment  on  the  pleadings.  The  record  shows 
that  on  September  25,  1903,  the  court  overruled  the  demurrer 
to  the  complaint  and  granted  the  motion  of  the  plaintiff. 
Judgment  was  rendered  upon  the  pleadings  in  favor  of  the 
plaintiff,  from  which  the  defendant  now  appeals. 

It  is  assigned  that  the  court  erred  in  striking  the  amended 
answer  from  the  files,  and  in  rendering  judgment  in  the  plain- 
tiff's favor  upon  the  pleadings.  The  case,  we  think,  presents 
but  one  question:  Was  the  amended  answer  such  an  amend- 
ment as  the  defendant  could  file  as  a  matter  of  right  t    No 
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I)oiiit  was  made  against  its  sufficiency  in  allegations  to  state 
a  defense  to  the  action,  but  the  ruling  of  the  court  was  in- 
voked and  based  solely  upon  the  ground  that  the  answer 
which  contained  the  defense  was  not  filed  in  the  time  and 
manner  required  by  law.  This  necessarily  leads  to  a  consider- 
ation of  several  provisions  of  our  statutes  relating  to  plead- 
ings and  amendments  which  would  seem  to  bear  more  or  leas 
directly  upon  the  question  which  is  here  involved.  Paragraph 
1350  of  the  Revised  Statutes  of  1901  provides:— 

''The  defendant  in  his  answer  may  plead  as  many  defenses 
as  he  may  have;  but  such  pleas  must  be  separately  stated  in 
one  answer,  filed  at  the  same  time  and  in  the  following  order: 
(1)  Denying  the  jurisdiction  of  the  court.  (2)  In  abatement 
of  the  suit.  (3)  To  strike  from  the  complaint  irrelevant^ 
redundant  or  uncertain  matter.  (4)  To  make  the  complaint 
definite  and  certain.  (5)  Demurrer.  (6)  In  bar  of  the 
right  to  sue.  (7)  Denying  the  facts  constituting  the  cause  of 
action.     (8)  Set-off  and  counterclaim." 

Paragraph  1288  provides: — 
i  **A11  pleadings  or  proceedings  may  upon  leave  of  the  court 
be  amended  at  any  stage  of  the  action  within  such  time  as 
the  court  may  prescribe,  or  they  may  be  amended  before  trial 
without  such  leave  upon  serving  the  adverse  party  with  a 
copy  of  such  amended  pleading  or  proceedings." 

Again  it  is  provided  in  paragraph  1293  that  *'the  court 
shall  in  every  stage  of  an  action  disregard  any  error  or  de- 
fect in  the  pleadings  or  proceedings  which  shall  not  affect  the 
substantial  rights  of  the  parties,  and  no  judgment  shall  be 
reversed  or  affected  by  reason  of  such  error  or  defect." 

The  only  pleading  of  the  defendant  under  our  code  is  an 
answer.  According  to  the  system  of  pleading  in  general 
prevalence,  a  demurrer  is  not  an  answer,  but  rather  a  reason 
for  not  answering.  In  Arizona  and  Texas,  however,  a  demur- 
rer is  treated  as  a  defense,  and  is  required  to  be  pleaded  in 
the  answer.  The  provision  of  the  Texas  Code  is  as  follows 
(Rev.  Stats.  1895,  art.  1262) :  **The  defendant  in  his  answer 
may  plead  as  many  several  matters,  whether  of  law  or  fact, 
as  he  shall  think  necessary  for  his  defense,  and  which  may  be 
pertinent  to  the  cause;  provided,  that  he  shall  file  them  all 
at  the  same  time,  and  in  due  order  of  pleading."  In  Texas 
the  courts  have  by  construction  determined  what  is  ''due 
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order  of  pleading,"  and  this  has  been  done  by  recourse  to 
the  order  of  pleading  by  the  defendant  at  common  law. 
Our  statute  prescribes  the  order  in  which  the  defenses  shall 
be  stated.  In  Texas  (Eev.  Stats.  1895,  art.  1188)  **the 
pleadings  may  be  amended  under  leave  of  the  court,  upon  such 
terms  as  the  court  may  prescribe,  before  the  parties  announce 
themselves  ready  for  trial,  and  not  thereafter."  The  courts 
of  Texas  do  not  hold  that  the  failure  to  plead  all  defensive 
matters  in  the  original  answer  precludes  the  subsequent  plead- 
ing of  an  omitted  defense,  nor  that  the  omission  to  plead 
said  matters  in  their  due  order  cannot  be  remedied  by  amend- 
ment. On  the  contrary,  the  provision  with  respect  to  amend- 
ments is  construed  with  great  liberality,  and  is  made  appli- 
cable alike  to  the  pleadings  of  both  plaintiff  and  defendant. 
It  is  the  established  practice  there  to  permit  the  plaintiff  to 
amend,  within  the  period  prescribed,  by  entirely  changing 
his  cause  of  action,  and  the  defendant  by  setting  up  a  new 
defense.  Williams  v.  Bandon,  10  Tex.  74;  Smith  v.  Mo- 
Gaughey,  13  Tex.  464;  Hopkins  v.  Wright,  17  Tex.  30;  Irvine 
V.  Bastrop,  32  Tex.  485;  Rules,  47  Tex.  619;  Letvis  v.  Alex- 
ander, 51  Tex.  578;  McLane  v.  Paschal,  62  Tex.  102;  Wiehusch 
V.  Taylor,  64  Tex.  53 ;  Woods  v.  Huffman,  64  Tex.  98 ;  Mer- 
chant V.  Bowyer,  3  Tex.  Civ.  App.  367,  22  S.  W.  763;  Oulf 
etc.  By.  Co.  v.  Butler  (Tex.  Civ.  App.)  34  S.  W.  756.  Statutes 
of  amendment  are  remedial  in  character,  and  are  to  be  con- 
strued and  applied  liberally  in  favor  of  the  privilege  of 
amending.  Upon  this  proposition  there  will  be  found  no 
dissenting  authorities.  Courts  have  also  expressly  declared 
that  greater  liberality  will  be  exercised  in  allowing  a  defend- 
ant to  amend  his  answer  than  in  permitting  the  plaintiff  to 
amend  his  complaint.  Thorn  v.  Smith,  71  Wis.  24,  36  N.  W. 
707;  Cayce  v.  Bagsdale,  17  Mo.  32;  Garrison  v.  Ooodale,  23  Or. 
307,  31  Pac.  709;  Young  v.  Oay,  41  La.  Ann.  758,  6  South. 
608.  A  very  good  reason  for  the  existence  of  this  rule  is  that 
the  plaintiff  may  take  a  nonsuit  and  commence  another  action, 
whereas  the  defendant,  if  denied  the  privilege  of  amending, 
might  be  without  remedy.  Our  own  statute  relating  to  amend- 
ments is  so  liberal  that  it  would  be  difficult  to  extend  it  by 
construction,  and  we  are  not  at  liberty  to  place  upon  it  limi- 
tations which  the  legislature  has  not  seen  fit  to  prescribe. 
It  is  not  declared  that  the  pleadings  of  the  plaintiff  alone 
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may  be  amended,  nor  yet  that  the  amendment  shall  be  only 
of  the  cause  of  action  or  the  defense  already  stated,  but  the 
broad  langfuage  of  paragraph  1288  is  that  ''all  pleadings  or 
proceedings  may  ...  be  amended."  And  this  may  be  done 
**upon  leave  of  the  court  ...  at  any  stage  of  the  action," 
or  **  before  trial  without  such  leave  upon  serving  the  adverse 
party  with  a  copy  of  such  amended  pleading  or  proceedings." 
We  think  the  statute  plainly  contemplates  that  any  amend- 
ment which,  during  the  progress  of  the  action,  the  court 
would  have  power  to  permit  in  furtherance  of  justice,  may 
before  trial  be  made  by  the  party,  as  a  matter  of  right,  upon 
the  service  thereof  as  prescribed.  It  would  also  seem  dear 
that  if,  as  held  in  Texas,  a  new  cause  of  action  or  defense 
may  properly  be  introduced  by  amendment  "under  leave  of 
the  court  .  .  .  before  the  parties  announce  themselves  ready 
for  trial,"  there  would  be  at  least  equal  warrant  for  the  same 
practice  under  a  statute  which  permits  amendments  to  be 
made  ** before  trial  without  such  leave."  The  code  provisions 
of  the  various  states  relating  to  amendments  are  far  from 
uniform.  There  will,  however,  generally  be  found  in  them 
some  limitation  the  effect  of  which  operates  to  prevent  any 
substantial  change  of  the  claim  or  defense.  No  such  limita- 
tion is  expressed  in  our  statute,  and  we  feel  compelled,  there- 
fore, to  give  it  the  broad  interpretation  which  its  plain  terms 
seem  to  require.  As  we  have  previously  observed,  the  only 
pleading  of  the  defendant  under  our  code  is  an  answer.  If 
the  answer  consists  of  but  a  demurrer,  it  is  nevertheless  an 
answer  and'  a  pleading.  While  the  requirement  is  that  the 
answer  must  contain  all  of  the  defenses,  and  in  a  certain 
order,  it  does  not  follow  that,  if  there  has  been  an  omission 
in  this  respect,  it  cannot  be  remedied  by  amendment.  To 
deny  the  power  of  the  court  to  permit  of  such  an  amendment 
would  in  many  cases  be  equivalent  to  a  denial  of  justice.  To 
admit  it  is  also  to  admit  the  right  of  the  defendant  to  make 
the  same  amendment  ** before  trial  without  such  leave."  But 
the  latter  is  unquestionably  the  true  intent  and  meaning  of 
the  law  as  it  stands.  The  legislature  had  the  right  to  make 
our  system  of  pleading  as  illogical  and  unscientific  as  it  chose. 
If  it  be  found,  in  practice,  to  operate  unfavorably  to  the 
orderly  and  speedy  administration  of  justice,  relief  must  be 
sought  at  the  fountain. 
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The  defendant  had  the  right,  under  the  statute,  at  any 
time  before  trial,  to  amend  his  pleading  by  setting  up  the  new 
defense,  and  the  court  erred  in  striking  the  amended  answer 
from  the  files  and  refusing  to  consider  it.  For  this  error,  the 
judgment  must  be  reversed,  and  the  cause  remanded  to  the 
district  court  for  a  new  trial. 

Kent,  C.  J.,  and  Doan,  J.,  concur. 


[Criminal  No.  175.     Piled  March  26,  1904.] 
[76  Pac  476.] 

BBNBST  HALL,  Defendant  and  Appellant,  v.  TERRITORY 
QP  ARIZONA,  Plaintiff  and  Respondent. 

1.  Criminal  Law — ^Pbaotioe — ^Appsal— Bev.  Stats.  1901,  Pen.  Ck)DE, 
Sec.  1067,  Construed. — No  appeal  ean  be  taken  from  a  judgment 
of  the  district  court  rendered  in  a  case  appealed  from  a  justice 
eouft,  such  appeal  being  expressly  prohibited  by  the  statute,  aupra. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Navajo. 
R.  E.  Sloan,  Judge.    Dismissed. 

The  facts  are  stated  in  the  opinion. 

'  Klock  &  Owen,  and  W.  H.  Burbage,  for  Appellant. 

E.  W.  Wells,  Attorney-General,  and  E.  S.  Clark,  District 
Attorney,  and  Joseph  E.  Morrison,  for  Respondent. 

THE  COURT.— The  appellant  in  this  case  was  tried  before 
a  justice  of  the  peace  upon  a  misdemeanor  charge,  and  was 
convicted.  He  appealed  to  the  district  court,  where  a  trial 
de  novo  again  resulted  in  a  judgment  of  conviction.  He 
now  seeks  to  prosecute  a  further  appeal  to  the  supreme  court. 
From  this  he  is  debarred  by  section  1067  of  the  Penal  Code 
of  1901,  which  provides:  *'.  .  .  There  shall  be  no  appeal 
from  a  judgment  of  the  district  court  rendered  in  a  case 
appealed  from  a  justice,  police,  or  recorder's  court" 

The  appeal  will  therefore  be  dismissed. 
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[CiTil  No.  833.    FUed  March  26,  1904.] 
[76  Pac  478.] 

CHARLES  MacRITCHIE  et  al.,  Plaintiffs  and  Appellants, 
V.  HELENA  STEVENS  et  al.,  Defendants  and  Ap- 
I>ellees. 

L  JuDoicENT — Action  to  Sit  Aside — Sicknxss  of  Attobnxt— Show- 
ing— SuFTiciENCY. — ^In  an  action  to  set  aside  a  judgment  of  fore- 
closure complainants  alleged  that  thej  were  non-residents  of  Ari- 
zona, that  the7  relied  exclusively  upon  their  attorney  for  informa- 
tion as  to  what  occurred  in  the  local  courts,  and  that  they  were 
ignorant  of  the  entry  of  the  said  judgment  until  two  years  there- 
after; that  their  attorney  at  the  date  of  the  entry  of  judgment 
was  sick  and  not  in  a  condition  of  mind  and  body  to  properly  at- 
tend to  their  business,  and  did  not  know  of  the  entry  of  judgment; 
that  shortly  after  the  entry  thereof  he  died.  The  name  of  the 
attorney  appeared  both  in  the  answer  and  the  agreed  statement  of 
facts,  and  the  transcript  of  the  minute  entries  shows  his  presence  in 
court  in  their  behalf  on  the  day  when  the  case  was  submitted,  and 
also  on  the  day  when  the  judgment  was  rendered.  There  was  no 
evidence  to  sustain  the  allegations  respecting  the  attorney's  inca- 
pacity, his  ignorance  of  the  fact  of  judgment,  or  concerning  the 
time  of  his  death.  Held,  that  no  sufficient  showing  was  made  to 
entitle  complainants  to  have  the  judgment  set  aside. 

2.  Same — Same — ^Equitt — ^When   Will   Interfere. — Courts  of   equity 

will  not  interfere  to  grant  relief  against  a  judgment  unless  it  ap- 
pears that  the  party  complaining  could  not  avaU  himself  of  his 
defense  in  the  action,  or  that  he  was  prevented  from  doing  so  by 
fraud,  accident,  or  mistake,  without  fault  or  negligence  on  his  part. 

3.  Appeal  and  Error — Assignments  of  Error — Must  Belatk  Solely 

to  the  Case  Appealed. — On  appeal  in  an  action  to  set  aside  a 
judgment  assignments  of  error  alleged  to  have  been  committed 
in  the  trial  of  the  action  sought  to  be  set  aside  cannot  be  con- 
sidered. 

APPEAL  from  a  judgment  of  the  District  Conrt  of  the 
Second  Judicial  District  in  and  for  the  County  of  PinaL 
F.  M.  Doan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

W.  H.  Griffin,  for  Appellants. 

J.  E.  O'Connor,  for  Appellees. 
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DAVIS,  J.— On  February  11,  1902,  Charles  MacRitchie 
and  John  Nichol  brought  an  action  in  the  district  court  of 
Pinal  County  against  the  appellees,  Helena  Stevens,  Mary 
Truman,  Margaret  Phy,  and  W.  C.  Truman,  sheriff,  to  set 
aside  a  judgment  of  said  court,  entered  on  February  27, 
1900,  foreclosing  a  mortgage  on  certain  lands  in  said  county, 
and  also  to  restrain  the  sheriff  from  proceeding  with  the 
sale  of  said  lands  under  said  judgment.  As  grounds  for  the 
relief  thus  sought,  the  plaintiffs  alleged  their  ownership  of 
the  real  estate  affected,  that  they  were  without  knowledge 
of  the  rendition  of  said  judgment,  that  the  same  was  based 
upon  various  errors  of  law  and  fact,  and  that  a  sale  there- 
under would  cast  a  cloud  upon  their  title.  The  complaint  was 
answered,  and  there  was  a  trial  upon  the  issues,  which  resulted 
in  a  judgment  on  May  9,  1903,  denying  to  the  plaintiffs  the 
relief  for  which  they  prayed.  The  appeal  is  from  this  judg- 
ment. 

Of  the  ten  assignments  of  error  contained  in  the  brief  of  the 
appellants,  only  the  seventh  is  entitled  to  consideration  under 
the  rules  of  this  court.  This  assignment  alleges:  ''The  court 
erred  in  refusing  to  set  aside  the  judgment  of  February  27, 
1900,  on  the  ground  that  the  defendants  then — plaintiffs  and 
appellants  now — ^had  no  knowledge  of  the  pendency  of  the 
action,  and  were  deprived  of  an  earlier  defense  to  the  judg- 
ment." The  foreclosure  suit  in  which  the  judgment  of  Feb- 
ruary 27,  1900,  was  entered,  was  No.  936  upon  the  records 
of  the  district  court.  The  appellees,  other  than  the  sheriff, 
were  the  plaintiffs  in  that  case.  Charles  MacRitchie,  Amer- 
icus  L.  Pogue,  and  Edwin  P.  Drew  were  the  defendants 
therein.  It  does  not  appear,  however,  that  the  appellant 
John  Nichol  was  a  party  to  the  suit,  or  that  he  was  in  any 
position  to  be  affected  by  the  judgment  therein.  The  record 
shows  that  an  answer  was  filed  and  a  defense  made  on  behalf 
of  the  defendants  MacRitchie  and  Pogue,  and  that  the  case 
was  submitted  to  the  court  upon  an  agreed  statement  of  facts, 
signed  by  the  attorneys  for  the  respective  parties.  The  name 
of  W;  R.  Stone,  Esq.,  appears  both  in  the  answer  and  the 
agreed  statement  of  facts  as  attorney  for  said  defendants, 
and  the  transcript  of  the  minute  entries  shows  his  presence 
in  court  in  their  behalf  on  the  day  when  the  case  was  sub- 
mitted, and  also  on  the  day  when  the  judgment  was  rendered. 
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In  the  complaint  which  was  filed  by  the  appellants  in  the 
case  now  before  us,  we  find  the  following  averments:  ** Com- 
plainants allege  that  they  were  and  are  now  non-residents  of 
the  territory  of  Arizona,  residing  in  Chicago,  Illinois,  and  not 
familiar  with  what  was  passing  in  the  courts  of  Arizona,  and 
for  that  information  depended  exclusively  upon  their  attorney, 
W.  F.  Stone,  a  resident  of  Florence,  Arizona.  Complainants 
never  knew  of  the  entry  of  the  judgment  of  February  27,  1900, 
until  about  the  18th  day  of  January,  1902.  .  .  .  Complainants 
were  never  informed  by  W.  R.  Stone,  their  local  attorney, 
of  the  existence  of  said  judgment  aforesaid.  ...  If  they  had 
known  of  it,  they  would  have  taken  prompt  action  to  have 
the  same  reversed  or  set  aside.  Complainants  further  allege, 
upon  information  and  belief,  and  they  verily  believe,  that^ 
at  the  date  of  the  entry  of  the  judgment  aforesaid,  W.  B. 
Stone  was  a  very  sick  roan,  and  not  in  a  condition  of  mind 
and  body  to  properly  attend  to  complainants'  business,  and 
that  he  did  not  know  of  the  entry  of  said  judgment;  that 
said  attorney  a  few  months  thereafter  departed  this  life, 
otherwise  he  would  have  informed  complainants  of  the  same." 
It  thus  appears  affirmatively  from  the  allegations  of  their 
own  pleading  that  the  attorney  who,  as  the  records  show, 
conducted  the  defense  of  case  No.  936,  was  the  authorized 
representative  of  the  appellants.  There  was  no  evidence 
whatever  introduced  on  the  trial  to  sustain  the  allegations 
respecting  Mr.  Stone's  incapacity,  his  ignorance  of  the  fact 
of  the  judgment,  or  concerning  the  time  of  his  death,  while, 
on  the  other  hand,  as  we  have  seen,  the  minute  entry  recites 
that  he  was  in  court  at  the  rendition  of  the  judgment.  In 
a  majority  of  the  states  the  courts  have  steadily  refused  to 
set  aside  a  judgment  on  the  sole  ground  of  the  neglect  or 
carelessness  of  the  attorney  for  the  party  against  whom  it  was 
rendered.  The  act  or  omission  of  the  attorney  is  the  act 
or  omission  of  the  client,  and  no  negligence  will  be  excusable 
in  the  former  which  would  not  be  excusable  in  the  latter. 
Black  on  Judgments,  2d  ed.,  sec.  341,  and  the  author's  cita- 
tion of  cases.  The  principle  is  well  settled  that  courts  of 
equity  wiD  not  interfere  to  grant  relief  against  a  judgment 
unless  it  appear  that  the  party  complaining  could  not  avail 
himself  of  his  defense  in  the  action,  or  that  he  was  prevented 
from  doing  so  by  fraud,  accident,  or  mistake,  without  fault 
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or  negligence  on  his  part.    Each  and  all  of  these  grounds  of 
equity  jurisdiction  are  wholly  wanting  in  the  present  case. 

The  first,  second,  third,  fifth,  and  tenth  assignments  of 
error  are  but  general  and  indefinite.  They  point  us  to  noth- 
ing specific,  and  utterly  fail  to  comply  with  the  express  pro- 
vision of  our  rules.  The  fourth,  sixth,  eighth,  and  ninth 
assignments .  are  of  errors  alleged  to  have  been  committed 
on  the  trial  of  case  No.  936,  and  cannot  be  considered  in 
the  case  at  bar.  Of  the  former  case,  it  is  only  necessary  to 
say  that  it  appears  the  court  had  jurisdiction  of  the  parties 
and  of  the  subject-matter,  and  rendered  a  valid  judgment. 

We  have  carefully  examined  the  proceedings  in  the  case 
which  is  before  us  on  this  appeal,  and  can  find  no  ground 
which  would  warrant  us  in  disturbing  the  judgment  of  the* 
lower  court.    That  judgment  will  therefore  be  afSrmed. 

Kent,  C.  J.,  and  Sloan,  J.,  concur. 


[Criminal  No.  165.    Filed  March  26,  1904.] 
[76  Pae.  455.] 

JOSEPH  DENT,  Defendant  and  Appellant,  v.  UNITED 
STATES  OP  AMERICA,  Plaintiff  and  Respondent. 

1.  GoNSTirnnoNAL  Law — Criminal  Law — ^Forest  Besebvxs — ^Pbivatb 
Use — ^BuLES  and  Beoxtlations  or  Segbetasy  or  Intebiob — ^Intrac- 
TiON  or — Criminal — ^Acr  or  Congress  or  June  4,  1897,  80  Stats. 
33,  Constitutional — ^Act  or  Congress  or  June  4,  1888,  25  Stats. 
166,  Amending  Bey.  Stats.  U.  S.,  Sec.  5888,  Cited. — The  act  of 
Congress  of  June  4,  1897,  supra,  proylding  that  the  secretary  of 
the  interior  may  make  rules  and  regulations  to  regulate  the  oceu- 
paney  and  use  of  forest  reservations  and  to  preserve  the  forests 
thereon,  and  further  providing  that  any  violation  of  such  rules  and 
regulations  shaU  be  punished  as  is  provided  for  in  the  act  of 
Congress  of  June  4,  1888,  amending  section  5388  of  the  Bevised 
Statutes  of  the  United  States,  is  not  an  unconstitutional  delegation 
of  power  to  the  secretary  of  *  the  interior. 

SL  United  States  Circuit  Court  or  Appeals — ^Decisions — ^Binding  on 
Supreme  Court,  When. — Inasmuch  as  the  circuit  court  of  appeals 
is  a  court  exercising  appellate  jurisdiction  over  the  supreme  court 
in  criminal  cases  of  this  character,  the  supreme  court  is  bound  l^ 
its  determination  on  this  question,  although  the  record  may  prevent 
an  appeal  being  taken  to  that  court  in  this  particular 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District.  E.  E.  Sloan,  Judge.  AfSrmed. 
On  Rehearing. 

E.  M.  Doe,  and  E.  S.  Clark,  for  Appellant 

P.  S.  Nave,  United  States  Attorney,  and  J.  H.  Campbell, 
Assistant  United  States  Attorney,  for  Eespondent. 

The  appellant  was  convicted  of  the  crime  of  pasturing  sheep 
upon  the  public  lands  in  a  forest  reservation  in  violation  of 
the  rules  of  the  secretary  of  the  interior,  promulgated  under 
authority  of  the  act  of  Congress  of  June  4,  1897  (30  Stats.  L. 
35) ;  which  act  provides  that  any  violation  of  such  rules  shall 
be  punished  by  fine  or  imprisonment.  The  former  opinion 
of  the  court  will  be  found  on  page  138,  ante,  71  Pac.  920. 

KENT,  C.  J. — ^A  rehearing  having  been  granted  at  this 
term  of  court,  this  case  has  been  again  argued  by  counsel. 
Since  we  rendered  our  decision  at  a  former  term,  the  case  of 
Dastervignes  v.  United  States,  122  Fed.  30,  58  C.  C.  A.  346, 
has  been  reported.  In  that  case  the  circuit  court  of  appeals 
for  the  ninth  circuit  has  held  that  the  act  in  question  did 
not  delegate  legislative  power  to  the  secretary,  and  was  not 
unconstitutional.  Inasmuch  as  under  the  act  creating  the 
circuit  courts  of  appeal,  such  court  exercises  appellate  juris- 
diction over  this  court  in  criminal  cases  such  as  the  one  at  bar, 
we  feel  that  a  decision  of  that  court,  although  made  in  a  civil 
and  not  a  criminal  case,  expressly  holding  that  the  act  in 
question  is  constitutional  and  a  valid  delegation  of  x>ower, 
is  binding  upon  us  in  this  case;  and  if  it  be  true  that  the 
sole  question  involved  in  this  case  is  the  constitutionality  of 
the  act,  and  an  appeal  will  not  lie  in  this  case  from  our 
decision  to  the  circuit  court  of  appeals, — a  question  which 
it  is  not  proper  for  us  to  determine, — ^we  still  feel  that  the 
determination  of  the  circuit  court  of  appeals  is  binding  upon 
us.  An  appeal  does  not  lie  from  our  decision  in  this  case 
to  the  supreme  court  of  the  United  States,  and  yet,  if  such 
court  had  determined  the  question  of  the  constitutionality 
of  the  act,  such  determination  would  be  binding  upon  us. 
Inasmuch  as  the  circuit  court  of  appeals  is  a  court  exercising 
appellate  jurisdiction  over  us  in  criminal  cases  of  this  char- 
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acter,  we  are  in  like  manner  bound  by  its  determination  upon 
this  question,  although  the  record  may  prevent  an  appeal 
being  taken  to  such  a  court  in  the  particular  case  before  us. 
Indeed,  if  it  be  true  that  no  appeal  lies  to  any  court  from 
our  decision  in  capital  cases,  or  in  criminal  cases  where  the 
constitutionality  of  a  federal  statute  is  the  sole  question 
involved,  but  the  right  of  review  of  our  decisions  in  criminal 
cases  is  confined  to  the  appellate  jurisdiction  of  the  circuit 
court  of  appeals  in  minor  criminal  cases,  and  when  less 
important  questions  are  involved,  this  somewhat  anomalous 
condition  of  the  law  should  not  prevent  our  recognizing  the 
binding  force  of  a  determination  of  such  circuit  court  of 
appeals  upon  such  constitutional  question,  since,  if  the  record 
in  this  case  presented  other  questions  for  review,  thereby 
giving  it  jurisdiction,  such  court  undoubtedly  would  have 
the  right  to,  and  would,  review  in  connection  therewith  our 
determination  upon  the  constitutional  question  involved. 
Therefore,  if  it  be  that  the  correctness  of  our  determination 
upon  the  constitutional  question  cannot  be  passed  upon  by 
such  court  in  this  particular  case,  it  is  perhaps  for  that 
reason  all  the  more  incumbent  upon  us  to  follow  in  the  path 
marked  out  for  us  by  that  court.  Famsworth  v.  Montana, 
129  U.  S.  104,  9  Sup.  Ct.  253,  32  L.  Ed.  616;  Cross  v.  United 
States,  145  U.  S.  571,  12  Sup.  Ct.  842,  36  L.  Ed.  821;  Chap- 
man  v.  United  States,  164  U.  S.  436,  17  Sup.  Ct.  76,  41  L. 
Ed.  504;  In  re  Heath,  144  U.  S.  92,  12  Sup.  Ct.  615,  36  L. 
Ed.  358;  Carter  v.  Roberts,  177  U.  S.  496,  20  Sup.  Ct.  713, 
44  L.  Ed.  861;  Holt  v.  Indiana  Co.,  80  Fed.  1,  25  C.  C.  A. 
301;  Texas  etc.  B.  B.  Co.  v.  Bloom,  60  Fed.  979,  9  C.  C.  A. 
300;  Huhinger  Co.  v.  Quincy  etc.  By.  Co.,  98  Fed.  897,  39 
C.  C.  A.  336;  Davis  v.  Burke,  97  Fed.  501,  38  C.  C.  A.  299. 
As  we  feel  that  we  are  in  any  event  controlled  by  the  decision 
in  the  Dastervignes  case,  we  do  not  think  it  necessary  to 
state  to  what  extent  we  have  changed  our  views  from  our 
original  holding  in  the  light  of  a  further  examination  of  the 
question  and  the  fuller  discussion  afforded  us  upon  the  re- 
argument. 

Judgment  will  be  entered  affirming  the  judgment  entered 
in  the  lower  court  in  favor  of  the  United  States. 

Davis,  J.,  and  Doan,  J.,  concur. 
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[Civil  No.  826.     Filed  March  26,  1904.] 
[76  Pac  639.] 

UJflTED  STATES  OP  AMERICA,  Plaintiff  and  AppeUant, 
V.  GIN  HING,  Defendant  and  Appellee. 

1.  Aliens — Chinesi  Exclusion  Acts — Privileged  Psbsons — Cebtiti- 

CATES — Merchants — Salesman  Is  not — ^Tbsa.tt  or  Noyembxk  17, 
1880  (22  Stats.  826),  Treaty  or  March  26,  1894  (28  Stats. 
1210),  Act  or  Congress  or  July  5,  1884,  c.  220,  23  Stats.  115 
(U.  S.  GoMP.  Stats.  1901.  p.  1305),  and  Act  or  Congress  of  No- 
TSMBER  8,  1893,  c.  14,  Sec.  2,  28  Stats.  8  (IT.  S.  Comp.  Stats. 
1901,  p.  1323),  Construed. — ^Under  the  treaties,  supra,  providing 
that  Chinese  persons  entitled  to  come  into  the  United  States  when 
provided  with  the  certificate  prescribed  by  act  of  Congress  of  July 
5,  1884,  8upra,  are  Chinese  subjects,  being  officials,  teachers^  stu- 
dents, merchants,  or  travelers  for  curiosity  or  pleasure,  and  under 
act  of  Congress  of  November  3,  1893,  supra,  defining  the  term 
"merchant,"  as  used  in  the  exclusion  acts,  to  be  a  person  engaged 
in  buying  and  selling  merchandise  at  a  fixed  place  of  business, 
which  business  is  conducted  in  his  name,  and  who  does  not  engage 
in  manual  labor,  except  in  the  conduct  of  said  business,  a  person 
described  in  his  certificate  as  a  "salesman"  is  not  described  as  a 
merchant  within  the  generally  accepted  meaning  of  the  word  or 
within  the  statutory  meaning  thereof. 

2.  Same — Sams — CsRTincATEs — ^Must  Conform  Strictly  to  Bequirx- 

MENTS  OF  Exclusion  Act — ^Act  of  Congress  of  July  5,  1884,  a 
220,  23  Stats.  115  (U.  S.  Comp.  Stats.  1901,  p.  1305),  Ctted. — ^The 
provisions  of  the  act,  supra,  requiring  Chinese  persons  to  procure 
certificates,  stating  certain  facts,  must  be  strictly  complied  with  in 
order  that  the  certificate  may  be  of  value  to  the  person  holding 
the  same  to  establish  his  right  to  come  or  remain  within  the  United 
States. 

3.  Same — Same — Same — Same — ^Merchant  —  Certificate  Must  Con- 

tain What — Act  of  Congress  of  May  6,  1882,  c.  126,  22  Stats. 
58  (U.  S.  Comp.  Stats.  1901,  p.  1305),  and  Act  of  Congress,  July 
5,  1884,  o.  220,  23  Stats.  315,  1  Sxtpp.  Bbv.  Stats.  U.  S.  458 
(U.  S.  Comp.  Stats.  1901,  p.  1305),  Construed.— Under  the  act 
of  May  6,  1882,  supra,  it  was  not  required  that  the  certificate  diould 
state  that  ' '  such  person  is  entitled  by  this  act  to  come  within  the 
United  States,"  nor  did  it  require  that  a  merchant's,  eertiileate 
should  state  "the  nature,  character  and  estimated  value  of  the  busi- 
ness carried  on  by  him."  By  the  act  of  July  5,  1884,  supra,  these 
requirements  were  added  to  those  then  existing,  and  a  certificate 
which  fails  to  contain  them  is  defective  and  affords  to  the  holder 
thereof  no  right  to  enter  or  to  remain  within  the  United  States. 
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4.  Same— Sam»— Same  —  Evidence  —  Cbbtificatb  Sole  Evidence  of 

Bight — Act  of  Gonqbess  of  July  5,  1884,  o.  220,  23  Stats.  115 
(U.  &  GOMP.  Stats.  1901,  p.  1805),  Consteubd.— Under  the  aet  of 
July  5,  1884,  tupra,  providing  that  the  certificate  shall  be  the  sole 
evidence  i>ermissible  on  the  part  of  the  person  producing  the  same 
to  establish  a  right  of  entry  into  the  United  States,  it  is  error  for 
the  court  to  receive  evidence  aliunde  that  a  Chinese  person,  whose 
certificate  states  his  occupation  as  "salesman''  is  in  fact  a  mer- 
chant, and  hence  a  member  of  a  privileged  class. 

5.  Sajo^— Same — Same — Same — Samk—Even  if  Permitted  to  Enter 

BY  Gollbotor  of  CUSTOMS. — The  certificate  being  the  sole  evidence 
X>ermi88ible  to  establish  a  right  of  entry  into  the  United  States,  and 
being  required  to  be  produced  whenever  lawfully  demanded,  and 
the  aet  further  providing  that  ''any  person  found  unlawfully  within 
the  United  States  shall  be  caused  to  be  removed  therefrom,"  the  fact 
that  the  defendant  has  already  been  permitted  to  enter  and  is  now 
within  the  country  does  not  alter  the  rule,  and  no  evidence  aliunde 
is  admissible  to  show  that  the  holder  is  in  fact  a  member  of  a 
privileged  class. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District.    Oeoi^e  R.  Dayis,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Frederick  S.  Nave,  United  States  Attorney,  and  John  H. 
Campbell,  Assistant  United  States  Attorney,  for  Appellant 

No  appearance  for  Appellee. 

KENT,  C.  J. — Gin  Hing,  a  Chinese  person,  was  ordered  by 
a  United  States  commissioner  to  be  deported  to  China.  An 
appeal  was  taken  from  the  order,  and  a  trial  thereunder 
had  in  the  court  below.  Gin  Hing,  the  defendant,  the  appel- 
lee in  this  court,  offered  in  evidence  in  the  court  below,  as 
proof  of  his  right  to  enter  and  to  be  in  the  United  States, 
a  certificate  issued  at  Hong  Eong,  the  last  place  of  his  resi- 
dence before  coming  to  this  country,  under  the  provisions  of 
the  Chinese  Exclusion  Act.  The  certificate  so  offered  stated 
that  the  former  occupation  of  the  defendant  was  a  grocer  in 
Sun  Wing;  that  his  present  occupation,  which  he  had  pursued 
for  thirteen  months,  was  that  of  a  salesman  in  a  certain  medi- 
cine shop  in  Hong  Eong,  and  the  certificate  stated  that  he 
was  going  to  San  Francisco  to  take  the  place  of  his  brother 
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in  a  medicine  shop  in  that  city.  The  United  States,  the  plain- 
tiff, objected  to  the  introduction  of  this  certificate,  on  the 
ground  that  it  was  defective  and  invalid,  and  not  in  the  form 
required  by  law,  and  that  it  showed  on  its  face  that  the 
defendant  is  such  a  person  as  is  not  permitted  by  law  to  come 
to  the  United  States  or  remain  therein.  The  court  overruled 
the  objection  and  received  the  certificate  in  evidence.  There- 
upon the  defendant  offered  to  show,  by  further  testimony 
of  the  defendant,  that  he  for  many  years  jhior  to  his  coming 
to  the  United  States  had  been,  and  at  the  time  of  his  so 
coming  was,  and  ever  since  had  been,  a  merchant,  to  which 
offer  the  district  attorney  objected,  upon  the  ground  that 
such  testimony  was  incompetent,  irrelevant,  and  immaterial, 
because  the  certificate  constitutes  the  sole  evidence  of  the 
defendant's  right  to  be  in  the  United  States;  the  facts  in  the 
certificate  not  being  controverted  by  the  plaintiff.  The  objec- 
tion to  the  introduction  of  such  testimony  being  overruled 
by  the  court,  and  the  plaintiff  having  duly  excepted  thereto, 
the  plaintiff  theji  admitted  the  fact  to  be  that  the  defendant 
was  then,  and  at  the  time  of  his  coming  to  the  United  States 
and  for  many  years  prior  thereto  had  been,  a  merchant.  The 
court  thereupon  gave  judgment  that  the  defendant  is  a  mer- 
chant, that  he  is  entitled  to  remain  in  the  United  States,  and 
that  he  be  discharged.  Prom  this  judgment  the  plaintiff 
appeals  to  this  court. 

The  appeal  in  this  case  presents  two  questions  for  our  con- 
sideration: First,  whether  the  certificate  offered  in  evidence 
by  the  defendant  was  sufficient  to  show  that  the  defendant  was 
one  of  the  privileged  classes  entitled  to  enter  and  remain  in 
the  United  States;  and,  second,  whether  evidence  on  the  part 
of  the  defendant,  other  than  the  certificate,  was  properly  ad- 
missible to  establish  that  fact. 

By  act  of  July  5,  1884,  c.  220  (23  Stats.  115,  1  Supp.  Eev. 
Stats.  U.  S.  458  [U.  S.  Comp.  Stats.  1901,  p.  1305]),  Congress 
enacted  that  every  Chinese  person  other  than  a  laborer,  who 
may  be  entitled  by  the  treaty  of  November  17, 1880,  (22  Stats. 
826,)  or  the  act  itself,  to  come  within  the  United  States,  and 
who  shall  be  about  to  come  to  the  United  States,  shall  procure  a 
certificate,  issued  as  therein  provided,  which  certificate  shall 
state  among  other  things  such  person's  present  occupation  or 
profession,  that  he  is  entitled  by  the  said  act  to  come  within 
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the  United  States,  and^  if  the  person  shall  be  a  merchant,  the 
certificate  shall  state  the  nature,  character,  and  estimated 
value  of  the  business  carried  on  by  him  prior  to  and  at  the 
time  of  his  application.  The  act  further  provides  that  the 
certificate  shall  be  the  prima  facie  evidence  of  the  facts  set 
forth  therein,  and  shall  be  produced  to  the  collector  of  the 
port  at  which  the  person  named  therein  shall  arrive,  and 
afterwards  produced  to  the  proper  authorities  of  the  United 
States  whenever  lawfully  demanded,  and  shall  be  the  sole 
evidence  permissible  on  the  part  of  the  person  producing  the 
same  to  establish  a  right  of  entry  into  the  United  States ;  but 
said  certificate  may  be  controverted,  and  the  facts  therein 
stated  disproved,  by  the  United  States  authorities.  The  Chi- 
nese persons  entitled  by  law  to  come  to  the  United  States 
and  reside  therein,  when  provided  with  such  certificates,  are 
Chinese  subjects,  being  officials,  teachers,  students,  merchants, 
or  travelers  for  curiosity  or  pleasure.  Treaty  of  November 
17, 1880,  (22  Stats.  826) ;  Treaty  of  March  17, 1894,  (28  Stats. 
1210) ;  Wan  Shing  v.  United  States,  140  U.  S.  424,  11  Sup. 
Ct.  729,  35  L.  Ed.  503.  ' 

The  facts  set  forth  in  the  certificate  in  this  case  clearly  show 
that  the  defendant  was  not  entitled  to  admission  to  the  United 
States  as  either  an  official,  teacher,  student,  or  traveler  for 
curiosity  or  pleasure;  and,  unless  the  word  *' salesman"  can 
be  construed  to  mean  "merchant,"  the  defendant,  under  this 
certificate,  is  not  within  any  of  the  classes  of  persons  entitled 
by  law  to  admission  to  the  United  States.  The  Standard  Dic- 
tionary defines  a  salesman  as  ''a  man  who  sells  goods  in  a 
shop  or  store  or  by  canvassing."  The  word  is  generally  ac- 
cepted to  mean  a  person  who  sells  goods  for  a  merchant,  and 
not  to  mean  the  merchant  himself.  Congress,  however,  has 
defined  the  word  as  used  in  the  Chinese  Exclusion  Act  as  fol- 
lows: ''A  merchant  is  a  person  engaged  in  buying  and  sell- 
ing merchandise,  at  a  fixed  place  of  business,  which  business 
is  conducted  in  his  name,  and  who  during  the  time  he  claims 
to  be  engaged  as  a  merchant  does  not  engage  in  the  per- 
formance of  any  manual  labor,  except  such  as  is  necessary 
in  the  conduct  of  his  business."  Act  November  3,  1893,  c. 
14,  sec.  2  (28  Stats.  8,  2  Supp.  Eev.  Stats.  U.  S.  154  [U.  S. 
Comp.  Stats.  1901,  p.  1323]).  We  are  of  the  opinion  that  a 
person  described  in  the  certificate  required  as  a  salesman 
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is  not  described  as  a  merchant  within  the  generally  accepted 
meaning  of  the  word,  or  within  the  statutory  definition  there- 
of. United  States  v.  Pin  Kwan,  100  Fed.  609,  40  C.  C.  A. 
618;  Lew  Jim  v.  United  States,  66  Fed.  953, 14  G.  C.  A.  281; 
Lai  Moy  y.  United  States,  66  Fed  955,  14  C.  C.  A.  283. 

The  certificate  farther  fails  to  comply  with  the  require- 
ments of  the  act,  in  that  it  does  not  contain  a  statement  that 
the  defendant  is  entitled  to  come  within  the  United  States, 
nor  does  it  contain  a  statement,  as  required  of  one  claim- 
ing the  privilege  as  a  merchant,  showing  the  estimated  value 
of  the  business  carried  on  by  him.  It  has  been  held  by  the 
courts,  wherever  these  provisions  of  the  statute  have  been 
under  consideration,  that  these  requirements  must  be  strictly 
complied  with  in  order  that  the  certificate  may  be  of  value 
to  the  person  holding  the  same  to  establish  his  right  to  come 
to  or  remain  within  the  United  States.  United  States  v.  Tong 
Yew  (D.  C),  83  Fed.  832;  United  States  v.  Chu  Chee,  93 
Fed.  797,  35  C.  C.  A.  613.  From  an  examination  of  the 
statutes  it  is  evident  that  Congress  deemed  these  requirements 
necessary  in  aid  of  the  purposes  sought  to  be  accomplished 
by  the  Chinese  Exclusion  Act.  Under  act  of  May  6,  1882, 
c.  126  (22  Stats.  58  [U.  S.  Comp.  Stats.  1901,  p.  1305]),  it  was 
not  required  that  the  certificate  should  state  that  ''such  per- 
son is  entitled  by  this  act  to  come  within  the  United  States,'* 
nor  did  it  require  that  a  merchant's  certificate  should  state 
''the  nature,  character  and  estimated  value  of  the  business 
carried  on  by  him."  By  act  of  July  5,  1884,  c.  220  (23  Stats. 
315,  1  Supp.  Rev.  Stats.  U.  S.  458  [U.  S.  Comp.  Stats.  1901, 
p.  1305]),  amending  the  former  act,  these  requirements  were 
added  to  the  then  existing  requirements  of  the  certificate.  The 
fact  that  these  requirements  were  added  shows  that  in  the 
opinion  of  Congress  they  were  necessary,  and  it  is  not  the 
prQvince  of  the  courts  to  express  an  opinion  as  to  the  wisdom 
or  necessity  thereof,  or  to  render  the  requirements  nugatory 
by  holding  that  a  person  who  produces  a  certificate  which 
fails  to  contain  them  sufliciently  complies  with  the  statute 
to  be  entitled  to  entry  into  the  United  States.  We  think 
that  the  certificate  is  defective,  and  affords  to  the  defendant 
no  right  to  enter  or  to  remain  within  the  United  States. 

We  think  the  trial  court  was  in  error  in  allowing  the  de- 
fendant to  establish  by  evidence  other  than  the  certificate  that 
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he  was  in  fact  a  merchant,  and  thus  was  in  fact  within  one' 
of  the  classes  privileged  to  admission  to  this  country.  The 
act  itself  provides  that  the  certificate  **  shall  be  the  sole  evi- 
dence permissible  on  the  part  of  the  person  producing  the 
same  to  establish  a  right  of  entry  into  the  United  States." 
This  provision  is  express  and  explicit.  It  affords  the  defend- 
ant no  means  of  proof  of  his  right  to  land,  other  than  the 
certificate.  Wan  Shing  v.  United  States,  140  U.  S.  424,  11 
Sup.  Ct.  729,  35  L.  Ed.  503. 

The  fact  that  the  defendant  has  already  been  permitted 
to  enter,  and  is  now  within  the  country,  cannot  alter  the  rule 
with  respect  to  the  admission  of  proof  of  his  right  to  be  here. 
The  statute  provides  not  only  for  the  production  of  the  cer- 
tificate to  the  collector  of  customs  at  the  port  of  entry,  but 
for  its  production  afterwards  whenever  lawfully  demanded, 
and  further  provides  that  **any  Chinese  person  found  unlaw- 
fully within  the  United  States  shall  be  caused  to  be  removed 
therefrom."  Such  a  person  can  lawfully  enter  only  by  means 
of  a  proper  certificate.  If  he  has  entered  without  such  proper 
certificate,  either  with  or  without  the  sanction  of  the  collector 
of  the  port,  he  is  unlawfully  within  the  United  States.  If 
his  entry  was  unlawful,  his  residence  here  is  equally  so. 
Therefore,  whether  the  case  to  be  determined  is  one  of  his 
right  to  enter  or  his  right  to  remain,  the  only  question  to  be 
determined  is  whether  the  person  is  a  person  entitled  to  enter. 
Of  this  the  statute  makes  the  certificate,  unless  the  same  be 
controverted,  the  only  proof  admissible.  United  States  v. 
Chu  Chee,  93  Fed.  797,  35  C.  C.  A.  613;  United  States  v. 
Pin  Kwan,  100  Fed.  609,  40  C.  C.  A.  618;  Mar  Bing  Ouey 
V.  United  States  (D.  C),  97  Fed.  576;  Li  Sing  v.  United 
States,  180  U.  S.  486,  21  Sup.  Ct.  449,  45  L.  Ed.  634. 

We  think,  therefore,  that  it  was  error  for  the  trial  court 
to  enter  judgment  discharging  the  defendant,  but  that  he  was 
not  entitled  to  remain  in  the  United  States,  and  should  have 
been  deported.  The  judgment  of  the  district  court  is  reversed, 
with  instructions  to  that  court  to  enter  judgment  in  conform- 
ity with  this  opinion. 

Sloan,  J.,  and  Doan,  J.,  concur. 
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[Civil  No.  835.    Filed  March  26,  1904.] 
[76  Pac   614.] 

P.  C.  ROBERTSON,  Probate  Judge  and  Ex-officio  Trustee 
of  North  Globe  Townsite,  Defendant  and  Appellant,  v. 
SARAH  S.  MARTIN,  Plaintiff  and  AppeUee. 

1.  Public  Lands  —  Townsitks  —  Tbubtee — Occupants — Claimants — 
Town  Lots — Pubchass  Peict— Bbv.  Stats.  U.  8.,  Sec.  2387  (U.  S. 
CoMP.  Stats.  1901,  P.  1457),  Citxi>— Bev.  Stats.  Ariz.  1901,  Pars. 
4075,  4076,  4077,  4079,  4080,  4085,  4093,  4094,  Consteued.— Sec- 
tion 2387,  supra,  proyides  that  the  judge  of  the  countj  court  maj 
enter  at  the  proper  land-office  land  occupied  as  a  townsite  of  an 
unincorporated  town,  in  trust  for  the  ''occupants''  thereof,  leaving 
the  execution  of  the  trust  to  such  regulation  as  maj  be  prescribed 
by  the  legislature  of  the  state  or  territory.  Paragraphs  4075,  4076, 
4077,  4079,  4080,  4085,  4093,  and  4094,  which  provide  the  method 
of  executing  the  trust,  and  require  the  payment  by  the  "claimant" 
to  the  trustee  of  the  purchase  price  of  five  dollars  per  lot  before 
he  is  entitled  to  a  deed,  do  not  distinguish  between  "occupants" 
and  "claimants."  Payment  by  both  actual  occupants  and  those 
who  merely  claim  the  right  to  possession  is  requisite  under  the 
statute.  An  occupant,  to  be  entitled  to  his  deed,  must  be  a  claim- 
ant, file  his  statement,  and  pay  to  the  trustee  the  purchase  price. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Gila. 
Fletcher  M.  Doan,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Peter  T.  Robertson,  for  Appellant. 

J.  S.  Sniffen,  and  A.  R.  Edwards,  for  Appellee. 

DAVIS,  J. — The  appellant,  as  the  probate  judge  of  Gila 
County,  Arizona,  duly  entered  at  the  proper  land-office,  and 
on  September  9,  1901,  received  a  patent  for,  the  North  Globe 
townsite,  in  trust  for  the  use  and  benefit  of  the  occupants 
thereof,  in  accordance  with  the  act  of  Congress  relating  to 
the  entry  and  patenting  of  townsites  on  public  lands  of  the 
United  States.  The  appellee,  Sarah  S.  Martin,  for  some  time 
prior  thereto  had  been  in  the  actual  possession  of  about  three 
and  one  fourth  acres  of  land  included  within  the  area  of 
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said  townsite,  and  was  one  of  the  occupants  for  whose  use 
and  benefit  the  entry  thereof  was  made.  She  was  the  owner 
of  the  undivided  four-fifths  interest  in  the  possessory  right 
to  said  tract  of  land.  By  the  survey  and  plat  of  the  town- 
site  which  was  subsequently  made,  this  tract,  which  was  in 
a  compact  form,  was  subdivided  into  forty-six  lots.  The 
appellee  made  application  to  appellant,  as  the  trustee  of  said 
townsite,  for  a  deed  to  the  undivided  four-fifths  interest  in 
the  aforesaid  parcel  of  land,  and  in  connection  therewith  made 
a  tender  of  the  sum  of  twenty-eight  dollars,  which  she  claimed 
to  be  her  pro  rata  of  the  actual  cost  an5  expense  incident  to 
the  securing  of  the  patent,  together  with  a  further  sum  for 
the  cost  of  making  and  acknowledging  the  deed.  The  trustee 
contended  that  he  was  required  to  receive  from  the  appellee 
a  purchase  price  at  the  rate  of  five  doUars  per  lot,  and  refused 
to  execute  a  deed,  except  upon  payment  by  her  of  the  sum  of 
one  hundred  and  eighty-four  dollars,  being  four  fifths  of  five 
dollars  for  each  of  the  forty-six  lots  into  which  said  parcel 
of  land  had  been  subdivided.  This  amount  was  subsequently 
paid  by  the  appellee  under  protest,  whereupon  the  trustee 
executed  to  her  a  deed  for  the  lots  referred  to.  She  then 
commenced  this  action  in  the  district  court  of  Gila  County 
to  recover  from  the  trustee  the  sum  of  one  hundred  and  fifty- 
six  dollars  as  an  overpayment  which  was  exacted  from  her 
without  authority  of  law.  On  the  trial  of  the  cause  in  the 
court  below  there  was  no  controversy  as  to  the  material  facts, 
and  it  was  stipulated  ''that  the  only  question  to  be  deter- 
mined by  the  court  is  one  of  law;  that  the  contention  on  be- 
half of  the  plaintiff  is  that  the  defendant  was  without  author- 
ity of  law  in  demanding  of  and  from  the  plaintiff  five  dollars 
per  lot  as  the  purchase  price  thereof  before  making  and  de- 
livering to  the  plaintiff  her  deed  to  the  property  mentioned 
in  the  complaint;  that  the  defendant  contends  that  he  acted 
in  accordance  with  law  in  making  such  demand,  and  that  he 
had  no  authority  of  law  for  making  and  delivering  to  plaintiff 
a  deed  without  first  requiring  of  and  from  plaintiff  five  dol- 
lars per  lot."  Upon  the  single  proposition  thus  involved, 
the  court  held  in  favor  of  the  appellee,  and  rendered  judgment 
against  the  trustee,  from  which  the  latter  now  appeals. 

The  question  which  the  record  presents  for  our  considera- 
tion is  the  same  which  was  before  the  lower  court,  viz. :   Did 
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the  law  warrant  the  trustee  in  requiring  payment  by  the 
appellee  of  a  purchase  price  at  the  rate  of  five  dollars  per  lot 
for  land  of  which  she  was  an  occupant  at  the  entry  of  the 
townsite?  The  act  of  Congress  under  which  this  townsite 
was  entered  provides  as  follows:  ** Whenever  any  portion  of 
the  public  lands  have  been  or  may  be  settled  upon  and  occu- 
pied as  a  townsite,  not  subject  to  entry  under  the  agricultural 
pre-emption  laws,  it  is  lawful,  in  case  such  town  be  incor- 
porated, for  the  corporate  authorities  thereof,  and,  if  not 
incorporated,  for  the  judge  of  the  county  court  for  the  county 
in  which  such  town  is  situated,  to  enter  at  the  proper  land- 
office,  and  at  the  minimum  price,  the  land  so  settled  and  occu- 
pied in  trust  for  the  several  use  and  benefit  of  the  occupants 
thereof,  according  to  their  respective  interests;  the  execution 
of  which  trust,  as  to  the  disposal  of  the  lots  in  such  town, 
and  the  proceeds  of  the  sales  thereof,  to  be  conducted  under 
such  regulations  as  may  be  prescribed  by  the  legislative  au- 
thority of  the  state  or  territory  in  which  the  same  may  be 
situated."  Rev.  Stats.  U.  S.,  sec.  2387  [U.  S.  Comp.  Stats. 
1901,  p.  1457].  It  is  further  provided  by  section  2391  [U.  S. 
Comp.  Stats.  1901,  p.  1459]  that  ''any  act  of  the  trustees  not 
made  in  conformity  to  the  regulations  alluded  to  in  section 
2387  shall  be  void." 

The  supreme  court  of  the  United  States,  in  Ashby  v.  HaU, 
119  U.  S.  526,  7  Sup.  Ct.  308,  30  L.  Ed.  469,  discussing  the 
provisions  of  this  act,  said:  **As  thus  seen,  the  act  required 
the  entry  of  land  settled  upon  and  occupied  to  be  in  trust 
'for  the  several  use  and  benefit  of  the  occupants  thereof  accord- 
ing to  their  respective  interests.'  .  .  .  The  power  vested  in  the 
legislature  of  the  territory,  in  the  execution  of  the  trust  upon 
which  the  entry  was  made,  was  confined  to  regulations  for  the 
disposal  of  the  lots  and  the  proceeds  of  the  sales.  These  regu- 
lations might  extend  to  provisions  for  the  ascertainment  of 
the  nature*  and  extent  of  the  occupancy  of  different  claimants 
of  lots,  and  the  execution  and  delivery  to  those  found  to  be 
occupants  in  good  faith  of  some  official  recognition  of  title 
in  the  nature  of  a  conveyance.  But  they  could  not  authorize 
any  diminution  of  the  rights  of  the  occupants,  when  the  ex- 
tent of  their  occupancy  was  established."  The  supreme  court 
of  Colorado,  in  the  case  of  City  of  Denver  v.  Kent,  1  Colo. 
336,  referring  to  the  same  act,  said:  "The  power  of  the  cor- 
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porate  authorities  is  limited  to  the  act  of  entry,  and,  when  the 
land  is  entered,  the  party  or  parties  so  entering  it  become 
invested  with  a  trust,  the  execution  of  which  is  under  the 
sole  and  exclusive  direction  of  the  local  legislature.  Until 
the  legislature  points  out  the  method  and  prescribes  the  rules 
of  procedure,  the  trustees  are  wholly  incapable  of  conveying 
the  legal  title  to  the  beneficiaries  of  the  trust,  or  of  disposing 
of  the  land  for  any  purpose  or  to  any  person.  .  .  .  The  trust 
18  manifestly  a  double  one, — ^the  first,  a  trust  for  the  inhabit- 
ants of  the  town  and  as  individuals^  the  other,  a  trust  for 
them  collectively  and  as  a  community.  .  .  .  This  whole  matter 
is  left  to  the  local  legislature.  To  it  belongs  the  creation  of 
the  tribunal  before  whom  individual  rights  shall  be  defended. 
It  prescribes  the  kind  of  evidence  necessary  to  make  good 
a  claim  of  title.  It  prescribes  what  kind  of  disposition  shall 
be  made  of  the  money  arising  from  the  sale  of  lots,  and,  in 
fact,  has  full  and  plenary  power  over  the  whole  subject-matter 
of  the  trust  And,  to  strengthen  this  power  conferred  by 
Congress,  the  law  declares  any  act  done  by  a  trustee,  inconsist- 
ent with  or  in  violation  of  the  rules  and  regulations  prescribed 
by  the  legislature  for  the  execution  of  the  trust,  shall  be  void 
and  of  no  effect.  Congress  seems  to  have  contented  itself  with 
declaring  simply  who  might  enter  the  land  and  denominating 
the  cestui  que  trust.  All  else  it  hands  over  to  the  territorial 
legislature,  which  is  better  fitted,  on  account  of  its  proximity 
to  the  subject-matter  of  the  trust,  to  supervise  and  direct  its 
details.  '*  Our  own  supreme  court,  in  the  case  of  Singer  Manu- 
facturing Company  v.  Tillman,  3  Ariz.  122,  21  Pac.  818,  has 
held  that  *'an  *  occupant,'  within  the  meaning  of  the  townsite 
law  of  Congress,  is  one  who  is  a  settler  or  resident  of  the 
town,  and  in  the  lona  fide,  actual  possession  of  the  lot  at  the 
time  the  entry  is  made.*' 

The  statutes  enacted  by  the  territory  of  Arizona  in  aid  of 
the  trust,  and  to  carry  the  same  into  effect,  include  the  fol- 
lowing provisions,  contained  in  the  Revised  Statutes  of  1901 : 

"Par.  4075.  Within  three  months  after  the  entry  of  the 
townsite  [the  trustee,  if  it  has  not  already  been  done,  shall 
cause  the  townsite]  to  be  surveyed  into  blocks,  lots,  streets 
and  alleys  and  a  plat  thereof  made,  which  shall  conform  as 
near  as  may  be  to  the  existing  rights  and  claims  of  the  occu- 
pants.   The  plat  shall  be  submitted  to  and  approved  by  the 
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board  of  supervisors  of  the  county  in  which  the  townsite  is 
situated  and  then  recorded  in  the  office  of  its  county  recorder, 
and  thereafter  the  streets  and  alleys  desi^ated  in  said  plat 
shall  remain  dedicated  to  the  public  use  forever. 

**Par.  4076.  Immediately  after  the  survey  and  plat  has 
been  made,  or  if  a  survey  and  plat  has  been  made  previous 
to  the  entry,  then  immediately  after  the  entry  of  the  land, 
the  trustees  shall  cause  a  notice  to  be  published  in  all  the 
newspapers  published  in  the  town,  or  if  none  is  published  in 
the  town,  then  by  posting  such  notice  in  five  of  the  most  pub- 
lic places  in  the  town  for  sixty  days  successively,  giving  notice 
of  the  entry  of  the  land  and  requiring  every  claimant  of  any 
lot  to  file  a  statement  of  his  claim  in  the  office  of  the  trustee 
on  or  before  a  specified  day,  which  day  shall  be  ninety  days 
from  the  first  publication. 

''Par.  4077.  Such  statement  shall  be  in  writing,  signed  and 
sworn  to  by  the  claimant,  or  in  case  of  his  absence  from  the 
county,  then  by  his  agent  or  attorney  and  shall  be  recorded  at 
length  in  a  well-bound  book  to  be  provided  and  kept  for  that 
purpose  by  the  trustee;  the  statement  shall  specify  the 
grounds  of  the  claim,  particularly  describe  the  lots  claimed, 
the  date  and  name,  as  near  as  may  be,  of  the  first  actual 
occupant,  what  improvements  have  been  made  thereon,  and 
at  the  time  of  making  such  statement  the  lots  are  actually 
possessed  and  occupied  by  the  claimant  or  that  the  right  to 
such  possession  and  occupation  is  in  him,  if  the  same  is  occu- 
pied by  another,  and  with  such  statement  shall  pay  to  the 
trustee  the  purchase  price  and  fees  hereinafter  fixed  and  the 
trustee  must  not  receive  such  statement  unless  the  price  and 
fees  accompany  it'* 

''Par.  4079.  The  number  of  lots  which  any  one  claimant 
shall  be  entitled  to  pre-empt  under  this  act  shall  not  exceed 
in  the  aggregate  twelve  thousand  and  five  hundred  square 
feet  and  such  additional  lots  not  exceeding  three  thousand 
one  hundred  and  twenty-five  feet  to  the  lot,  upon  which  the 
claimant  shall  have  substantial  improvements  of  the  value  of 
not  less  than  one  hundred  dollars.  When  any  claimant  shall 
make  application  to  enter  more  than  four  lots,  he  shall 
specially  designate  such  lots  in  the  statement  to  be  filed  by 
him  as  aforesaid  and  particularly  describe  the  nature  and 
value  of  the  improvements  on  each  of  said  additional  lots  and 
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shall  at  the  time  of  making  the  proof  required  in  section  six 
of  this  act  and  in  addition  thereto,  prove  to  the  satisfaction 
of  the  trustee,  by  the  aflBdavit  of  one  or  more  reliable  wit- 
nesses, the  facts  entitling  him  to  enter  such  additional  lots. 

**Par.  4080.  Immediately  after  the  expiration  of  the  ninety 
days  for  filing  statements,  the  trustee  shall  proceed  to  hear* 
the  proofs  (where  no  adverse  claims  have  been  filed)  as  near 
as  can  be  in  the  order  in  which  the  claims  have  been  filed,  of 
such  claimants  as  shall  appear  and  offer  to  make  their  proof, 
and  if  the  proof  complies  with  the  provisions  of  this  act  the 
trustee  shall  enter  a  decision  to  that  effect  and  shall  execute 
a  good  and  sufficient  deed  to  such  lots  to  the  claimant." 

''Par.  4085.  Each  claimant  or  contestant  shall,  with  his 
statement  or  contest,  pay  the  trustee  the  sum  of  five  dollars 
for  each  lot  claimed  not  exceeding  three  thousand  one  hundred 
and  twenty-five  square  feet  per  lot,  as  the  purchase  price  there- 
for, and  such  money  shall  be  refunded  to  such  claimant  by  the 
trustee  if  it  shall  be  finally  determined  that  the  party  is  not 
entitled  to  a^  deed,  first  deducting  any  costs  or  fees  that  may 
be  due  from  such  party." 

"Par.  4093.  If  the  money  paid  to  the  trustee  for  the  pur- 
chase of  lots  shall  be  insufficient  to  pay  the  money  required 
to  be  raised  and  paid  out  by  him,  he  shall  sell  at  public 
auction  so  many  of  the  remaining  lots,  the  title  to  which  still 
remains  in  the  trustee,  and  which  no  claim  or  contest  is  pend- 
ing, as  is  necessary  to  raise  the  amount  required;  first  giving 
such  notice  of  the  sale  as  the  sheriff  gives  upon  the  sale  of 
real  estate  on  execution :  Provided,  that  the  lots  shall  be  sold 
separately  and  no  lot  shall  be  sold  for  less  than  ten  dollars; 
the  lots  not  to  exceed  three  thousand  one  hundred  and  twenty- 
five  square  feet.  If  sufficient  money  shall  not  be  raised  in  this 
way,  the  trustee  shall  make  an  assessment  and  levy  a  tax  upon 
all  the  lots,  the  title  to  which  does  not  remain  in  the  trustee, 
according  to  the  value  of  the  lots  and  the  improvements  there- 
on, and  such  assessment  and  tax  shall  be  a  lien  upon  the  lots 
so  assessed  until  paid,  and  may  be  recovered  by  the  trustee  by 
an  action  in  any  court  having  jurisdiction  of  the  amount  of 
such  tax  against  the  party  to  whom  the  lot  is  assessed. 

''Par.  4094.  The  lots  undisposed  of  as  aforesaid,  the  title 
to  which  remains  in  the  trustee,  shall  be  subject  to  entry  and 
purchase  from  the  trustee  at  the  rate  of  ten  doUars  per  lot." 
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It  is  the  theory  of  eonnsel  for  the  appellee  that  the  legis- 
lature, in  the  foregoing  provisions,  has  recognized  and  dis- 
tinguished three  separate  classes  of  individuals, — ^namely,  oc- 
cupants, claimants,  and  contestants, — ^and  that  an  occupant  is 
one  who  owned  and  occupied  a  lot  or  parcel  of  land  in  the 
townsite  at  the  time  of  the  entry;  a  claimant,  one  who  makes 
a  claim  to  a  lot  after  the  issuance  of  the  patent  and  the  sur- 
vey into  blocks,  lots,  streets,  and  alleys,  but  who  has  never 
been  an  occupant  of  the  townsite;  a  contestant,  one  who  asserts 
an  interest  adverse  to  either  occupant  or  claimant,  and  files 
his  statement  of  contest  with  the  trustee.  Under  this  view, 
it  is  contended  that  paragraphs  4076,  4077,  4079,  4080,  and 
4085,  supra,  do  not  apply  to  occupants,  but  have  application 
only  to  claimants  and  contestants.  We  do  not  believe  that  the 
provisions  of  the  territorial  law  fairly  justify  this  classifica- 
tion, or  the  construction  which  results  therefrom.  Consider- 
ing that  the  trust  was  for  ''the  use  and  benefit  of  the  occu- 
pants," and  that  these  provisions  were  enacted  solely  to  regu- 
late the  execution  of  the  trust,  ''as  to  the  disposal  of  the  lots 
in  such  town,  and  the  proceeds  of  the  sales  thereof,"  we 
think  it  plain  that  the  paragraphs  referred  to  were  intended 
to  apply  primarily  to  occupants.  In  our  view,  the  law  con- 
templates that  an  "occupant,"  to  be  entitled  to  a  deed,  must 
become  a  "claimant,"  and  as  such  file  his  statement  and  pay 
to  the  trustee  the  purchase  price,  as  required  by  paragraphs 
4077  and  4085.  This  is  but  a  reasonable  regulation,  in  con- 
nection with  the  vesting  of  the  legal  title  in  the  occupant 
It  is  also  consistent  with  other  legislation  of  Congress  relating 
to  the  disposal  of  townsite  lots.  Bev.  Stats.  U.  S.,  sec.  2382 
[U.  S.  Comp.  Stats.  1901,  p.  1455].  If  paragraphs  4077  and 
4085  do  not  apply  to  occupants,  then  there  is  no  statutory 
regulation  under  which  the  trustee  can  convey  lots  to  occu- 
pants, and  consequently  no  way  by  which  they  could  obtain 
title  to  their  holdings;  for,  as  said  in  City  of  Denver  v.  Kent, 
supra:  "Until  the  legislature  points  out  the  method  and 
prescribes  the  rules  of  procedure,  the  trustees  are  wholly 
incapable  of  conveying  the  legal  title  to  the  beneficiaries  of 
the  trust,  or  of  disposing  of  the  land  for  any  purpose  or  to 
any  person."  It  certainly  cannot  be  that  the  legislature  has 
provided  for  the  disposal  of  lots  to  all  save  the  occupants. 
On  the  contrary,  we  think  it  has  fully  dealt  with  every  feature 
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of  the  townsite  truBt,  and  clearly  expressed  a  method  whereby 
occupants  can  make  proof  of  their  rights  and  obtain  their 
deeds. 

The  act  of  Congress  refers  to  **lots.'*  Counsel  for  appel- 
lant well  suggests  the  question:  How  can  there  be  lots,  and 
how  can  lots  be  sold,  until  they  fure  surveyed,  measured,  and 
platted?  Obviously,  there  must  of  necessity  be  a  survey  of  the 
entire  townsite.  The  extent  of  each  occupant's  holding  must 
be  determined.  Paragraph  4075  provides  for  such  a  survey, 
and  contains  the  restriction  that  the  same  ''shall  conform  as 
near  as  may  be  to  the  existing  rights  and  claims  of  the  occu- 
pants." It  would  be  beyond  the  power  of  the  legislature,  as 
held  in  Ashby  v.  Hall,  supra,  to  "authorize  any  diminu- 
tion of  the  rights  of  the  occupants,  when  the  extent  of  their 
occupancy  was  established."  But  the  legislature  has  not  said 
that  the  occupant's  possessions  shall  be  changed  in  size  or 
shape.  It  has  not  declared  that  a  lot  shall  be  square,  oblong, 
triangular,  or  round.  It  has  simply  prescribed  that  the  area 
of  a  lot  shall  not  exceed  three  thousand  one  hundred  and 
twenty-five  square  feet.  The  subdivision  of  the  appellee's 
tract  into  lots  on  the  townsite  plat  did  not  diminish  her  hold- 
ings nor  interfere  with  any  right  which  she  had.  The  trustee's 
action  in  that  regard,  and  also  in  requiring  the  payment  by 
the  appellee  at  the  rate  of  five  dollars  per  lot,  for  the  forty- 
six  lots,  was  strictly  in  accordance  with  the  statute. 

It  follows  that  the  judgment  must  be  reversed.  The  cause 
will  be  remanded,  with  directions  that  the  district  court  enter 
a  judgment  in  favor  of  the  defendant. 

Kent^  C.  J.,  and  Sloan,  J.,  concur. 


[Civfl  No.  738.     Filed  March  26,  1904.] 
[76  Pac.  598.] 

MARTIN  GOULD,  Plaintiff  and  Appellant,  y.  THE  MARI- 
COPA CANAL  COMPANY,  a  Corporation,  Defendant 
and  Appellee. 

1.  Watb  Ain>  Watbb-Bights — Oobporations — Oakal  €k>MPAirT— Abti- 
OLis — ^Ptjbposs — ^PUBLIO  AoxNCY. — Where  a  corporation  was  organ- 
ized "to  earrj  on  •  •  .  the  busmeBS  of  sappljing  a  portion"  of  a 
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Yallej  "with  water  for  irrigation  .  .  .  and  to  this  end  and  for  this 
purpose  to  purchase,  eonstruet,  build  or  dig  such  canals,  ditches 
or  flumes  as  may  be  necessary  to  convey  water  ...  to  sach  point 
or  points  as  may  be  necessary/'  its  articles  do  not  express  that 
its  purpose  was  to  serve  its  shareholders  as  a  carrier  of  water  and 
not  the  public  generally.  A  purpose  to  become  a  public  agency 
might  reasonably  be  inferred  from  the  language  used. 

2.  Sams — Canal — CABRiEir— Pubuo  Agsnot. — ^A  corporation  was  organ- 

ized in  1875  to  carry  on  and  conduct  the  business  of  supplying  a 
portion  of  Salt  River  Valley  with  water  for  irrigation  purposes. 
From  the  date  of  its  organization  until  1880  it  supplied  any  and 
an  landowners  under  the  flow  of  its  canal  who  applied  for  soeh 
service,  indiscriminately.  The  incorporators  of  the  company,  as 
well  as  later  stockholders,  regarded  the  ownership  of  a  share  of 
■tock  as  carrying  with  it  the  right  to  have  delivered,  upon  any  lands 
the  owner  might  designate  from  year  to  year,  water  sufficient  to 
irrigate  one  hundred  and  sixty  acres  of  land.  After  1880  and  until 
1885  the  company  distinguished  between  its  shareholders  and  other 
consumers  of  water  in  fixing  its  rates  of  toll  for  service.  Subse- 
quent to  1885  the  company  furnished  water  to  its  shareholders  and 
to  the  lessees  of  shares  of  stock,  whether  appropriators  or  not, 
upon  any  land  or  lands  which  such  shareholders  or  lessees  might 
designate,  and  declined  to  furnish  water  to  persons  not  shareholders 
or  the  lessees  of  so-called  water-right  deeds.  Held,  that  the  cor- 
poration from  the  time  of  its  organization  has  been  a  public 
agency  as  a  carrier  of  water. 

3.  Saio— Water — Public — ^Flowino  in  Canal  of  Carrier — Subject 

TO  Appropriation. — ^Water  diverted  and  carried  in  the  canal  of 
a  corporation  acting  as  a  public  agency  as  a  carrier  of  water  is 
public  property  until  actually  used  by  appropriators,  and  is  subject 
to  appropriation  to  the  same  extent  and  in  the  same  manner  as 
when  it  flowed  in  the  channel  of  the  river. 

4.  Same — Appropriation — ^What  Constitutes — Ownership  or  ICeans 

OF  Diversion — Unnecessary. — ^Under  the  Arizona  statutes,  an  ap- 
propriator  of  water  for  irrigation  is  one  who  makes  an  application 
of  public  water  on  land  he  owns  or  possesses.  To  perfect  such  an 
appropriation  two  things  are  essential — the  ownership  or  possession 
of  land,  and  the  application  thereon  of  public  water  to  a  beneficial 
use.  No  statute,  either  territorial  or  congressional,  makes  the  own- 
ership of  the  means  of  diversion  essential  to  perfect  the  right  of 
appropriation. 

6.  Same— Canal  Company— Not  Owner  or  Possessor  of  Land — Not 
Appropriator. — A  canal  company  organized  for  the  purpose  of  the 
diversion  and  carriage  of  water  for  irrigation,  and  not  being  the 
owner  of  arable  and  irrigable  land,  is  not  an  appropriator  of  water 
even  though  it  does  divert  and  carry  water. 
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6.  Samb — ^Appeopeiatoks — Who  Arb — ^Peiority. — ^Where  a  company  not 

the  owner  of  arable  and  irrigable  land  was  organized  for  the 
purpose  of  the  diversion  and  carriage  of  water  for  irrigation,  all 
persons  owning  lands  under  the  flow  of  its  canal,  which  have  been 
irrigated  by  means  of  water  furnished  by  such  canal,  become  appro- 
priators  and  possessed  of  rights  of  appropriation  in  the  order  of 
their  priority. 

7.  Saks — ^Appropriation — ^Abandonment — ^What   CJonstitutib. — ^Aban- 

donment of  the  right  to  water  gained  by  appropriation  is  a  matter 
of  intent  as  such  intent  may  be  evidenced  by  the  declaration  of  the 
party  or  as  may  be  fairly  inferred  from  his  acts. 

8.  Sams — Same — ^How  IiOST. — The  right  of  appropriation  may  be  lost 

by  abandonment;  or  it  .may  be  lost  to  another  by  adverse  user  on 
the  part  of  the  other,  continued  for  the  period  of  the  statute  of 
limitations,  and  in  no  other  way. 

9.  Same — Same— Abandonment — ^Dibcontinuangb  or  Use  or  Cebtain 

Ditch — Does  not  Necessarily  Constitute. — The  discontinuance 
of  the  use  of  a  ditch  rendered  useless  as  a  earrier  of  water  by 
reason  of  increased  diversions  from  the  stream  does  not  constitute 
an  abandonment  of  the  right  of  appropriation  by  an  appropriator 
of  water  for  purposes  of  irrigation,  where  it  appears  that  he  there- 
after continued  the  use  of  water  by  means  of  another  ditch. 

10.  Same — Corporations — Canal  Company — Contract  for  Sebvioe  of 

Water. — Where  a  canal  company,  organized  to  divert  and  carry 
water  as  a  carrier  of  public  water  for  irrigation,  required  a  user 
of  water,  at  the  beginning  of  each  irrigating  season,  and  as  a  con- 
dition upon  which  he  could  receive  water,  to  sign  a  contract  stipu- 
lating, in  effect,  that  his  use  of  water  from  the  company's  canal 
for  such  season  should  give  him  no  right  or  claim  to  the  use  of 
water  for  the  future,  and  that  he  waived  thereby  any  and  all  right 
which  he  might  have  by  virtue  of  any  statute,  custom,  or  law,  to 
the  use  of  water  from  the  canal  after  the  expiration  of  the  period 
of  time  limited  by  the  contract, — such  contract  is  of  no  effect  in 
lessening  the  liability  of  the  canal  company  or  the  rights  of  the 
user  as  an  appropriator  of  water. 

IL  Sams— Water-Biohts — Corporations  —  Canal  Company  —  Quasi- 
Public  Servant  —  Duty  —  Service. — A  canal  company  diverting 
water  from  a  stream  for  the  purpose  of  supplying  owners  and  pos- 
sessors of  arable  and  irrigable  land  is  a  quasi-public  servant;  and 
to  the  extent  that  it  has  diverted  and  carried  water  from  a  stream, 
and  to  the  extent  to  which  the  water  has  been  applied  by  appro- 
priators  for  the  necessary  irrigation  of  their  lands,  may  not  arbi- 
trarily discontinue  its  service  in  whole  or  in  part,  but  must  continue 
this  service  so  long  as  it  is  required  by  said  appropriators  and  the 
water  is  available  from  the  common  source. 
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12.  Samb — Canal  Companies — Contracts  to  Fubnish  Water. — If  ap- 
plications for  water  be  made  during  anj  season  to  a  canal  eompanj 
acting  as  a  carrier  in  excess  of  the  capacity  of  the  canal  the  com- 
pany has  the  right  and  it  is  its  duty  to  limit  the  contracts  for  tlie 
season  to  its  capacity  and  to  those  appropriators  possessing  the 
older  rights  of  appropriatiozL 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Webster  Street,  Judge.    Reversed. 

On  rehearing.    Memorandum  decision,  ante,  p.  111. 

Docketed  and  dismissed  with  cost^.  195  U.  S.  639,  49  L. 
Ed.  356. 

The  facts  are  stated  in  the  opinion. 

W.  b.  Stilwell,  and  Joseph  H.  Kibb^,  for  Appellant 

It  clearly  appears  that  water  diverted  from  the  Salt  Biver 
through  the  Wilson  Ditch  was  first  applied  to  reclamation  of 
appellant's  land  in  1873,  and  later  and  **for  over  ten  years 
last  past'*  the  water  has  been  applied  through  the  canal  of 
appellee.  The  fact  that  appellant  submitted  to  the  illegal 
management  of  the  canal  of  appellee  does  not  change  the  legal 
status  of  appellant.  The  facts  are  not  disputed,  and  the  con- 
clusion in  law  is  irresistible  that  appellant  is  an  appropriator 
of  water  from  the  Salt  River:  first  by  means  of  the  Wilson 
Ditch,  and  afterwards,  and  now,  through  the  Maricopa  Canal, 
acting,  as  it  is,  in  law,  as  the  agent  of  the  appropriator.  Farm- 
ers' High  Line  Canal  etc.  Co,  v.  Southwarth,  13  Colo.  Ill,  21 
Pac.  1028,  4  L.  R.  A.  767;  Wheeler  v.  Northern  Colorado  Irr. 
Co.,  10  Colo.  582,  3  Am,  St.  Rep.  603,  17  Pac.  487;  Albu- 
querque  Land  and  Irr.  Co.  v.  Gutierrez,  10  N.  Mex.  177,  61 
Pac.  357;  Combs  v.  Agricultural  Bitch  Co.,  17  Colo.  146,  31 
Am.  St.  Rep.  275,  28  Pac.  966;  Broder  v.  Water  Co.,  101  U.  S. 
274,  25  L.  Ed.  790 ;  Armstrong  v.  Larimer  County  Bitch  Co.^ 
1  Colo.  App.  49,  27  Pac.  235;  Oolden  Canal  Co.  v.  Bright,  8 
Colo.  144,  6  Pac.  142 ;  San  Biego  etc.  Co.  v.  Sharp,  97  Fed. 
394,  38  CCA.  220;  Wright  v.  Platte  Valley  Irr.  Co.,  21 
Colo.  322,  61  Pac.  603;  Mandell  v.  San  Biego  etc.  Co.,  89  Fed. 
295 ;  Sottth  Boulder  and  B.  C.  B.  Co.  v.  MarfeJi,  15  Colo,  302, 
25  Pac.  504;  Paige  v.  Bocky  Ford  Canal  and  Irr.  Co.,  83  CaL 
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84,  21  Pac.  1102,  23  Pac.  875;  Curtis  v.  Le  Grande  Water  Co., 
20  Or.  34,  23  Pac.  808,  25  Pac.  378,  10  L.  E.  A.  484.    . 

C.  F.  Ainsworth,  for  Appellee. 

Appellant  has  lost  by  abandonment  any  rights  of  appropria- 
tion he  may  ever  have  had.  According  to  the  authorities, 
any  right  that  he  may  originally  have  had  must  be  considered 
as  abandoned  after  this  lapse  of  time,  and  certainly  that  is  the 
reason  of  the  matter,  for  it  is  now  many  years  since  any  water 
has  been  obtained  under  the  old  ditch,  and  during  all  that 
time  the  appellant  has  been  buying  water  through  the  appel- 
lee's canal  on  water-rights  rented  by  him.  Churchill  v.  Bau- 
man,  104  Cal.  369,  36  Pac.  93,  38  Pac.  43;  Ddton  v.  Bentaria, 
2  Ariz.  275,  15  Pac.  37 ;  Oppenlander  v.  Left-Hand  Ditch  Co,, 
18  Colo.  142,  31  Pac.  855;  Davis  v.  Gale,  32  Cal.  27,  91  Am. 
Dec.  554;  Hewitt  v.  Story,  51  Fed.  Eep.  101. 

Therefore  as  to  this  question,  Is  the  appellant  entitled  to 
water  as  a  prior  appropriatorT  we  see  that,  as  a  matter  of  fact, 
the  appellee  is  a  prior  appropriator  of  all  the  water  that  it 
carries,  that,  if  the  appellant  or  his  predecessors  in  interest 
ever  appropriated  any  water,  which  water  was  taken  from 
him,  it  was  not  so  taken  from  him  by  means  of  the  appellee's 
canal  at  all,  or  certainly,  if  at  all,  only  in  part,  and  appellee 
should  not  be  compelled  to  furnish  to  him  all  that  was  taken, 
and  that  the  authorities  are  clear  that  as  the  appellant  has  for 
many  years  acquiesced  in  the  rights  of  the  appellee  and 
bought  water  from  it  by  virtue  of  water-rights  which  he  had 
bought  or  leased,  he  has  abandoned  whatever  rights  he  may 
ever  have  had,  and  now  has  no  rights  whatever  as  an  appro- 
priator. 

Appellee  is  not  bound  to  deliver  water  to  appellant  as 
claimed  by  him  because  he  is  cultivating  lands  cultivated 
earlier  than  those  of  water-right  owners  and  lessors.  We 
now  come  to  what  we  consider  really  the  most  important 
question  involved  in  this  case. 

This  is  the  question  whether  the  appellee  is  bound  to  de- 
liver water  to  the  appellant  because  he  is  cultivating  lands 
cultivated  earlier  than  those  of  some  of  the  lessees  of  the 
appellant's  water-right  owners,  notwithstanding  that  all  of 
the  water  carried  by  the  appellant  is  actually  being  put  to  a 
beneficial  use  by  such  water-right  owners  and  lessees. 

VIII  Ariz.— 28 
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We  shall  follow  out  the  principle  on  which  the  doctrine 
of  appropriation  of  water  and  owning  of  water-rights  is  based, 
citing  the  authorities  on  the  subject,  and  showing  that  water- 
rights  need  not  be  inseparably  attached  to  land,  that,  on  the 
contrary,  they  are  the  subject  of  property  and  may  be  bought 
and  leased,  and  that  the  right  and  duty  of  the  canal  company 
is  to  furnish  water  to  the  owners  or  lessees  of  water-rights 
prior  to  those  not  owning  or  leasing  water-rights,  no  matter 
on  what  land  the  water  is  to  be  used,  provided  all  its  water 
is  actually  put  to  a  beneficial  use. 

The  primary  reason  lying  at  the  foundation  of  the  whole 
system  of  the  law  of  water-rights  as  built  up  in  the  arid  region 
of  the  United  States  is  that  the  development  of  the  country 
is  first  to  be  considered,  or,  as  the  maxim  puts  it,  "The  greatest 
good  to  the  greatest  number.''  The  old  doctrine  of  riparian 
rights  would  have  been  injurious  in  application,  as  the  water 
was  needed  to  be  carried  from  the  streams  for  use  in  mining 
and  irrigating  the  desert  lands.  Therefore  by  the  application 
of  the  principle  **the  greatest  good  to  the  greatest  number" 
the  doctrine  of  allowing  the  diversion  of  water  for  irrigation 
and  other  beneficial  purposes  grew  up.  Black's  Pomeroy  on 
Waters,  par.  14. 

The  next  reason  that  it  was  found  necessary  to  apply  was 
qui  prior  est  tempore  potior  est  in  jure,  he  who  was  the  first 
appropriator  was  maintained  in  his  right,  for  there  would  have 
been  no  stability  to  the  law  if  an  appropriation  had  not  given 
a  fixed  legal  right.    Id. 

Having  this  rule  of  prior  appropriation  fixed,  the  courts 
looked  around  for  the  principles  which  should  govern  cases 
which  arose  under  it ;  when  an  appropriation  should  be  recog- 
nized, and. how  the  water  should  be  used.  Two  rules  were 
applied,  and  these  two  rules  have  governed  the  decision  of  all 
well-considered  cases  on  this  subject.  These  rules  were  (1) 
that  of  "beneficial  use";  an  appropriation  could  not  be  made 
except  for  a  beneficial  use,  an  appropriation  not  for  a  b^ie- 
ficial  use  would  not  have  aided  the  development  of  the  coun- 
try; (2)  that  the  possessor  of  prior  rights  must  so  use  his 
rights  as  not  to  injure  others,  or,  as  the  old  maxim  of  the  law 
puts  it,  sic  utere  tuo  ut  alienum  non  lacdas. 

These  simple  rules  and  principles  should  govern  all  cases  in- 
volving water-rights;  and  we  will  trace  their  growth  through 
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the  authorities  and  show  how  the  law  has  been  developed  into 
the  principles  maintained  by  the  appellee  in  the  present  case. 

We  start  with  the  doctrine  of  the  right  of  the  prior  appro- 
priator,  and  we  shall  point  out  how  the  authorities  have  rea- 
soned in  accordance  with  the  principles  above  set  forth:  (a) 
That  an  appropriator  can  change  the  point  of  diversion  of 
his  water;  (b)  that  an  appropriator  can  change  the  use  to 
which  he  puts  his  water;  (c)  that  an  appropriator  can  sell  his 
water-right  and  the  right  will  attach  to  the  vendee  (not  the 
vendee's  land) ;  (d)  that  a  water-right  is  property  and  not 
appurtenant  to  land  unless  expressly  so  made,  and  that  an 
appropriator  can  lease  his  water-right  and  the  water  can 
then  be  used  by  the  lessee.  And,  to  sum  up,  that  a  water- 
right  is  property  and  that  a  water-right  owner  or  his  assignee 
is  entitled  to  his  property  in  the  water,  so  long  as  it  is 
actually  and  beneficially  used,  before  outsiders  can  have  any 
claim. 

(a)  Point  of  diversion  can  be  changed.  Soon  after  the 
doctrine  of  prior  appropriation  had  been  settled  the  question 
arose  whether  one  who  had  acquired  the  prior  right  could  not 
change  the  point  from  which  he  diverted  his  water  if  he  chose 
and  take  the  same  amount  from  some  other  part  of  the 
stream.  This  contention  was  combated,  but  the  courts  held 
that  if  the  waters  were  to  be  applied  to  a  beneficial  use,  and 
if  by  change  of  the  point  of  diversion  no  injury  was  done 
to  the  rights  of  others  which  had  vested  since  the  first  appro- 
priation, then  there  was  no  reason  why  the  point  of  diversion 
should  not  be  changed,  and  held  that  it  could  be.  BameUi  v. 
Irish,  96  Cal.  214,  31  Pac.  41.  "...  it  is  also  settled  law 
that  the  person  entitled  to  the  use  of  the  water  may  change 
the  place  of  diversion,  or  the  use  to  which  it  was  first  applied, 
if  others  are  not  injured  by  such  dhange." 

Other  cases  to  the  same  point  are:  Kidd  v.  Laird.  15  Cal 
161,  76  Am.  Dec.  472;  Whittier  v.  Cocheco  Mfg,  Co.,  9  N.  H 
454,  32  Am,  Dec.  382;  Davis  v.  Gale,  32  Cal.  27,  91  Am.  Dec 
554;  Gallagher  v.  Montecito  Co.,  101  Cal.  242,  35  Pac.  770 
Junkans  v.  Bergin,  67  Cal.  267,  7  Pac.  684;  Correa  v.  Frietas 
42  Cal.  339;  Fuller  v.  Swan  Co.,  12  Colo.  12,  19  Pac.  836 
San  Luis  Water  Co.  v.  Estrada,  117  Cal.  168,  48  Pac.  1075 
Mining  Co.  v.  Mosgan,  19  Cal.  609 ;  Maeris  v.  Bicknell,  7  Cal 
262,  68  Am.  Dec.  257;  Sieper  v.  Frink,  7  Colo.  148,  2  Pac.  901 
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This  idea  therefore  that  the  point  of  diversion  of  the  water 
could  be  changed  at  the  will  of  the  prior  appropriator  pro- 
vided the  water  was  still  put  to  a  beneficial  use  and  that  he 
did  not  injure  others  by  making  the  change,  became  well 
established  in  the  law,  and  along  with  it  grew  the  idea  that  the 
(b)  use  of  water  can  be  changed.  Following  out  the 
reason  of  the  matter,  that  the  right  to  water  acquired  by  the 
prior  appropriator  was  a  property  right  belonging  to  him 
personally  and  not  to  his  land,  and  could  be  used  as  he  saw 
fit,  provided  he  did  not  injure  the  public  by  wasting  the  water, 
or  private  individuals  by  direct  harm  to  them,  the  courts  held 
that  the  use  to  which  the  water  had  been  first  put  might  be 
abandoned  by  the  appropriator  and  the  water  put  to  a  new 
use.    Kinney  on  Irrigation,  p.  236. 

**It  will  be  seen  upon  examination  that  the  authorities  hold 
conclusively  that  in  all  cases  the  effect  of  the  change  upon 
the  rights  of  ethers  is  the  controlling  consideration,  and  that 
in  the  absence  of  injurious  consequences  to  others,  any  change 
which  the  party  chooses  to  make  is  legal  and  proper,  either 
as  to  the  place  of  using  the  water  or  the  use  of  the  water. 
In  fact  this  is  also  the  common-law  rule  upon  the  subject. 
So  if  the  original  appropriation  was  made  to  run  a  saw-mill, 
the  water  may  be  used  to  run  a  grist-mill,  for  mining,  irrigat- 
ing or  for  some  other  useful  purpose  and  the  appropriator 
will  lose  no  right  that  he  may  have  acquired  by  virtue  of  his 
appropriation,  so  long  as  he  injures  the  rights  of  no  one  else 
acquired  prior  to  the  change.*' 

Other  cases  to  the  same  effect  are:  Ramelli  v.  Irish,  96  Cal. 
214,  31  Pac.  41;  Kidd  v.  Laird,  15  Cal.  161,  76  Am.  Dec.  472: 
Maeris  v.  Bicknell,  7  Cal.  262,  68  Am.  Dec.  257 ;  Meagher  v. 
Hardenbrook,  11  Mont.  385,  28  Pac.  451;  Power  v.  Switzer, 
21  Mont.  523,  55  Pac.  35;  McDonald  v.  Bear  River  Co.,  13 
Cal.  220;  Davis  v.  Gale,  32  Cal.  27,  91  Am.  Dec.  554. 

Now,  having  followed  the  reasoning  of  the  court  along  thus 
far  and  having  seen  that  the  principles  which  govern  the 
decision  of  these  water-right  cases  are  simply  that  the  prior 
appropriator  has  the  right  to  the  water  subject  only  to  the 
proviso  that  he  shall  not  injure  the  public  by  wasting  it,  or  a 
private  individual  by  violating  any  of  his  subsequently  ac- 
quired rights,  we  can  follow  the  decisions  of  the  courts  a  step 
farther  to  the  proposition  that  (c)  a  water-right  may  be  sold 
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and  its  prior  right  be  transferred.  Cases  arose  in  which  the 
prior  appropriator  had  sold  his  right  to  water  to  some  one 
who  was  using  the  water;  the  right  of  the  assignee  was  now 
contested  by  some  third  party,  and  so  the  court  had  to  con- 
sider the  validity  of  the  assignment  of  the  water-right. 

In  deciding  this  question  they  found  that  by  holding  the 
assignment  valid  the  public  was  not  injured  because  the  water 
was  actually  used,  so  they  held,  that  in  case  no  individual  who 
had  acquired  rights  subsequently  was  injured,  such  a  transfer 
was  valid  and  vested  the  prior  right  in  the  assignee.  Black's 
Pomeroy  on  Waters,  par.  61  (citing  Strickler  v.  Colorado 
Springs,  16  Colo.  61,  25  Am.  St.  Rep.  245,  21  Pac.  316). 

**It  is  also  held  that  the  right  acquired  by  a  prior  appro- 
priator, to  use  the  water  of  a  stream  for  irrigation,  is  not 
inseparably  connected  with  the  land  for  the  benefit  of  which 
the  appropriation  was  made,  but  the  right  may  be  sold  sepa- 
rate and  apart  from  the  land;  for  instance,  it  may  be  sold 
to  a  city  for  the  use  of  its  inhabitants.  Strickler  v.  Colorado 
Springs,  16  Colo.  61,  25  Am.  St.  Rep.  245,  26  Pac.  313.  In 
the  case  cited  the  court  in  Colorado  derived  this  doctrine 
from  the  principle  (now  well  settled  by  the  judicial  decisions 
in  that  and  other  states),  that  one  who  has  acquired  the  right, 
by  prior  appropriation  to  divert  the  waters  of  a  stream  may 
change  the  place  of  diversion  and  also  the  place  of  use,  ac- 
cording to  his  necessity  or  interest,  provided  only  that  such 
change  involves  no  injurious  consequences  to  the  rights  of 
others.  .  . .  These  principles  being  taken  as  established  it 
follows  as  a  logical  necessity  that  the  right  to  the  use  of  the 
water  for  irrigation  is  a  right  not  so  inseparably  connected 
with  the  land  that  it  may  not  be  separated  therefrom.  The 
right  has  been  treated  and  held  as  a  propertj'  right  in  numer- 
ous cases.  (Quoting  now  from  the  Strickland  decision.)  The 
authorities  seem  to  concur  in  the  conclusion  that  the  priority 
to  the  use  of  water  is  a  property  right.  To  limit  its  transfer 
would  in  many  cases  destroy  much  of  its  value.  ...  In  our 
opinion  this  right  may  be  transferred  by  sale  so  long  as  the 
rights  of  others,  as  in  this  case,  are  not  injuriously  affected 
thereby.  If  the  priority  to  the  use  of  water  for  agricultural 
purposes  is  a  right  of  property,  then  the  right  to  sell  it  is  as 
essential  and  sacred  as  the  right  to  possess  and  use.  What  dif- 
ference can  it  make  to  others  whether  the  owner  of  the  priority 
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in  this  case  uses  it  upon  his  own  land,  or  sells  it  to  others 
to  be  used  upon  their  lands?  There  can  be  no  claim  of  waste. 
...  At  common  law  water-rights  were  declared  to  be  the 
subject  of  sale,  and  although  with  us  such  rights  are  acquired 
by  appropriation  rather  than  by  grant  or  prescription,  as  at 
common  law;  this  certainly  cannot  afFect  the  right  of  aliena- 
tion. Citing  Angell  on  Watercourses,  c.  5;  Hurd  v.  Curtis, 
7  Met.  94;  DeWitt  v.  Harvey,  4  Gray,  486.  .  .  .  There  is  no 
controversy  in  the  present  case  in  reference  to  the  mode  and 
manner  in  which  the  right  to  water  may  be  conveyed,  the 
contention  extending  further  back;  the  claim  being  that  the 
right  cannot  be  conveyed  at  all,  except  with  the  land.  The 
claim  is  not  well  founded.  As  we  have  seen,  the  right  is  the 
subject  of  property,  and  may  be  transferred  accordingly; 
the  sole  limitation  being  that  the  rights  of  others  shall  not 
be  injuriously  affected  by  such  transfer.'* 

The  water  belongs  to  the  first  appropriator  and  he  can  use 
it  as  he  sees  fit  or  sell  it  to  others  to  use.  The  only  restriction 
placed  upon  him  is  that  he  must  not  injure  others  whose  rights 
have  already  vested  by  his  use,  or  injure  the  public  by  waste 
of  the  water  without  use.    Kinney  on  Irrigation,  p.  424. 

**The  exclusive  right  to  divert  and  use  the  water  of  a  nat- 
ural stream  acquired  by  a  prior  appropriator  of  the  same  is 
the  subject  of  property  and  may  be  sold  and  conveyed.''  Ort- 
man  v.  Dixon,  13  Cal.  33 ;  Fabian  v.  Collins,  2  Mont.  510. 

The  recent  case  of  Milheiser  v.  Long,  10  N.  M.  99,  61  Pac. 
Ill,  recognizes  the  principle  that  a  water-right  may  be  sold 
and  conveyed,  saying:  ''That  the  use  of  water  held  by  virtue 
of  a  valid  prior  appropriation  is  the  subject  of  sale  and  con- 
veyance is  undoubtedly  true."  In  that  case,  however,  no  valid 
appropriation  had  been  made  of  the  water,  because  while  the 
water  had  been  diverted  it  had  never  been  put  to  a  beneficial 
use.  (d)  Water-right  is  property,  and  not  appurtenant  to 
land  unless  expressly  so  made,  and  an  appropriator  can  lease 
his  water-right  and  the  water  can  then  be  used  by  the  lessee. 

To  sum  up  these  authorities  we  come  to  the  conclusion  that 
the  right  to  water  gained  by  prior  appropriation  is  a  right 
attaching  to  the  appropriator  personally  and  for  his  benefit. 
It  is  a  right  in  gross,  so  to  speak.  It  is  not  a  right  that  at- 
taches only  to  one  piece  of  land.  It  attaches  to  the  person 
of  the  appropriator  and  for  his  benefit  and  profit.     He  can 
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use  it  in  any  way  that  he  pleases  and  change  the  use  at  any 
time,  provided  that  he  does  not  injure  the  public  by  letting  it 
be  wasted  or  injure  parties  who  have  subsequently  vested 
rights.  The  gist  of  the  matter  is  that  the  prior  appropriator 
can  do  with  the  right  as  will  most  profit  him,  provided  the 
water  is  actually  used  beneficially.  It  is  a  property  right. 
Nichols  V.  Mcintosh,  19  Colo.  22,  34  Pac.  279. 

**The  law  is  well  settled  in  this  state  that  a  person  who  has 
lawfully  appropriated  water  to  beneficial  use  may  change  the 
point  of  diversion  without  losing  his  right  of  priority.  A 
change  of  water-way  does  not  necessarily  involve  a  change 
of  water-rights.  In  acquiring  a  priority  of  right  to  the  use 
of  water  for  purposes  of  irrigation,  the  mode  of  diversion  is 
unimportant ;  and  such  rights  are  entitled  to  be  protected,  irre- 
spective of  the  mode  of  diversion.  .  .  .  The  late  Chief  Justice 
Beck,  speaking  for  the  court,  declared:  'Property  rights  in 
water  are  as  important,  as  valuable,  and  as  extensive  as  the 
broad  acres  to  be  fertilized  thereby. '  .  .  .  Since  that  time  this 
court  has  repeatedly  held  that  priorities  of  right  to  the  use 
of  water  are  property  rights.  Such  is  the  settled  doctrine 
of  this  state."  Bloom  v.  West,  3  Colo.  App.  212,  32  Pac.  846. 

**  According  to  the  recent  legal  decisions,  a  party  who  owns 
land,  and  the  right  to  use  water  from  an  irrigating  ditch  or 
canal,  has  two  separate  and  distinct  rights  of  property,  either 
of  which  could  pass  by  assignment  or  conveyance,  regardless 
of  the  other."    See,  also,  the  cases  cited  before. 

Now  it  may  be  urged,  though  these  cases  do  hold  that  a 
prior  appropriator  of  water  holds  his  right  to  the  use  of 
that  water  as  his  own  property,  and  not  as  appurtenant  to  his 
land,  and  that  he  can  sell  or  dispose  of  his  right  as  he  wishes, 
provided  that  the  water  is  put  to  a  beneficial  use;  still  these 
cases  were  all  cases  where  the  very  individual  who  had  appro- 
priated the  water  sold  his  right;  whereas,  in  the  case  at  bar 
there  are  intermediate  parties  between  the  appropriator  and 
the  grantee,  the  actual  user  of  the  water.  The  actual  appro- 
priator might,  according  to  the  authorities,  have  transferred 
his  right  to  the  party  who  now  wants  to  use  the  water,  but 
he  did  not ;  he  transferred  it  to  the  corporation,  which  trans- 
ferred it  to  one  of  its  stockholders,  who  now  leases  it  or  sells 
it  to  the  party  who  wants  to  use  the  water;  and  this  is  not 
lawful.     Such  a  contention  would  be  as  absurd  as  was  the 
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reasoning  of  the  English  courts,  when  they  held,  in  order  to 
evade  the  statute  of  uses,  that  that  statute  did  not  apply  to 
a  use  limited  on  a  use.  Siieh  a  construction  would  be  absurd, 
but  it  is  the  only  diflference  between  the  cases  cited  and  the 
present  case.  But  such  construction  has  not  been  upheld.  In 
a  recent  Colorado  case  almost  on  all  fours  with  the  present 
case,  the  court  gave  the  rational  idea  of  the  law.  That  was 
the  case  of  Larimer  &  Weld  Co,  v.  Cocke  La  Poudre  Co.,  8 
Colo.  App.  237,  45  Pac.  525. 

In  this  case  the  facts  were:  (1)  Some  parties  owned  a 
ditch  and  prior  rights  to  water  as  tenants  in  common  and 
were  consumers  of  the  water  thereby  carried;  (2)  they  or- 
ganized a  corporation  to  which  they  conveyed  the  ditch  and 
water-rights,  the  company  issuing  to  the  several  owners  cap- 
ital stock  representing  ownership  in  the  ditch,  and  the  quan- 
tity of  water  which  they  were  entitled  to  use.  There  were 
twenty-four  shares  of  stock  so  issued.  (3)  Of  these  twenty- 
four  shares,  another  corporation,  the  defendant,  long  after 
the  water  had  been  beneficially  used,  bought  three  and  one 
fourth  shares  from  three  of  the  water  consumers  and  share- 
holders in  the  first  water  company.  (4)  This  second  company 
**  stored  the  water  thereby  represented  in  its  reservoir,  and 
thence  distributed  it  during  the  later  irrigation  season  to  its 
stockholders,  who  used  it  for  irrigating  lands  belonging  to 
them;  and  lying  under  their  ditch.  It  will  be  seen  that  the 
water  was  thus  severed  from  the  land  on  which  it  was  orig- 
inally used,  and  applied  for  the  purpose  of  irrigating  other 
lands."  The  plaintiff  company  was  a  subsequent  appropria- 
tor  to  the  parties  above  mentioned,  but  now  claimed  that  the 
defendant  had  no  right  to  this  water  thus  transferred  to  it 
by  the  first  water  company,  (a)  because  the  grantors  of  plain- 
tiff had  abandoned  their  rights,  (b)  because  such  company 
had  no  right  to  sell  its  water-rights. 

The  court  below  upheld  these  contentions,  and  plaintiff  in 
error  appealed.  The  appellate  court  reversed  the  lower  court, 
saying  in  part:  **The  latter  (the  rights  to  water  of  the 
grantors  of  the  plaintiff  in  error)  had  never  been  abandoned 
as  alleged,  and  such  fact  was  established  by  uncontradicted 
testimony ;  and,  as  shown  by  all  the  evidence  upon  that  point, 
all  the  water  drawn  by  the  Dry  Creek  Ditch,  during  the 
irrigating  season,  was  used  upon  the  land  under  it,  and  at 
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times  the  supply  was  inadequate.  It  is  true  that  all  the  water 
represented  by  the  Alvord  stock  (Alvord  was  one  of  the 
grantors  of  plaintiff  in  error)  was  not  used  upon  his  land,  but 
the  evidence  shows  it,  when  not  needed  by  him,  to  have  been 
leased  or  let  and  used  by  others  under  his  ownership  and 
controL  Such  want  of  personal  use,  under  numerous  de- 
cisions, has  been  held  not  to  impair  his  right  of  property. 
If  Dry  Creek  Ditch  was  entitled  to  its  priority,  which  is 
unquestioned,  and  Alvord  was  entitled  to  a  given  quantity  of 
such  priority,  and  such  water  was  legitimately  used  upon 
the  land  under  the  ditch,  whether  applied  in  person,  or  rented 
to  others  was  a  question  that  could  in  no  way  affect  the  legal 
rights  of  defendant  in  error.  It  is  now  the  settled  law  that 
water-rights,  though  primarily  applied  to  a  certain  tract  of 
land,  may  be  severed  from  it,  used  on  other  land  by  the  owner, 
or  be  sold  to  any  consumer  under  the  same  ditch,  or  the  ditch 
extended  to  apply  the  same  water-right  to  other  lands  or 
uses,  subject  only  to  the  limitation  that  the  use  and  transfer 
shall  not  be  injurious  to  a  later  appropriator.  Consequently 
the  diversion  and  new  application  of  the  water  were  ques- 
tions in  which  the  defendant  in  error  had  no  concern,  or  legal 
right  to  interfere,  unless  clearly  establishing  the  fact  of  the 
injury  to  its  supply,  which  was  not  established.  .  .  .  We  are 
clearly  of  the  opinion  that  under  the  law  and  the  evidence 
.  .  .  the  owner  (of  the  stock)  had  full  legal  right  to  connect 
the  Dry  Creek  Ditch  with  the  reservoir,  and  carry  all  the 
water  represented  by  the  stock  into  it  and  from  it,  by  any 
route  available  to  carry  it,  and  apply  it  to  any  land  for  the 
purpose  of  irrigation,  and  that  the  court  erred  in  its  decree." 
Cache  La  Poudre  Co.  v.  Larimer  &  Weld  Co.,  25  Colo.  144, 
71  Am.  St.  Rep.  123,  53  Pac.  318. 

This  case  was  now  appealed  to  the  supreme  court  of  Colo- 
rado, from  the  decision  of  the  court  of  appeals,  which  is  cited 
above,  and  the  decision  of  the  court  of  appeals  was  affirmed. 
The  court  said:  ** Notwithstanding  the  decision  of  this  court 
in  Strickler  v.  Colorado  Springs,  16  Colo.  61,  25  Am.  St.  Rep. 
245,  26  Pac.  313,  that  there  may  be  a  sale  of  a  water-right, 
separate  from  the  land,  and  an  application  of  the  water  to 
other  lands  so  long  as  the  rights  of  others  are  not  infringed, 
plaintiff  persists,  that  its  conclusion  is  unsound.  .  .  .  But  not 
only  in  this  state,  but  in  all  others  in  which  the  system  of 
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appropriation  prevails,  the  same  result  has  been  reached  where 
the  question  has  been  raised.  .  .  .  The  only  question  of  im- 
portance then  in  this  case  is,  Have  the  transfer  of  the  priority 
and  the  change  of  the  place  of  use  injuriously  affected  the 
later  appropriatorT  If  not,  plaintiff  may  not  be  heard  to 
complain.  .  .  .  They  (the  prior  appropriators)  could  not 
waste  it  (the  water  appropriated)  or  divert  more  than  their 
necessities  required;  but  junior  appropriators  are  not  con- 
cerned with  the  method  of  apportionment  adopted  by  those 
entitled  to  its  use,  so  long  as  the  latter  had  a  necessity  for  it, 
and  actually  used  it,  and  diverted  no  more  than  the  decreed 
priority.  If  one  consumer  did  not  need  or  use  all  that  his 
stock  entitled  him  to,  or  if,  by  sale  of  a  portion  of  his  lands, 
his  necessity  was  less,  or,  as  expressed  by  counsel,  if  he  owned 
more  water  than  land,  he  might  lawfully  sell  the  excess  of 
water,  or  lease  it,  or  permit  his  co-tenants  to  use  it,  before  any 
subsequent  appropriation  attached  thereto ;  and  of  this  junior 
appropriators  may  not  complain." 

These  Cache  La  Poudre  cases  which  we  have  just  cited  de- 
cide the  very  proposition  which  we  are  now  discussing :  water- 
rights  are  property ;  they  can  be  sold  or  leased,  provided  that 
the  water  is  actually  used,  and  so  long  as  this  is  the  case, 
outside  parties  have  no  right  to  complain. 

Other  cases  to  the  same  effect  are  the  following  (these  casei 
are  all  quoted  at  length  in  appellant's  brief  in  the  case  of  Sdlt 
River  Valley  Canal  Co,  v.  Slosser,  No.  742.) :  Wyatt  v.  Lari- 
mer dk  Weld  Irr.  Co.,  1  Colo.  App.  480,  29  Pac.  906;  Nevada 
Ditch  Co,  V.  Bennett,  30  Or.  59,  60  Am.  St.  Rep.  777,  45  Pac. 
472 ;  Oppenlander  v.  Left  Hand  Ditch  Co.,  18  Colo.  142,  31 
Pac.  854. 

SLOAN,  J. — ^A  rehearing  was  granted  in  this  case  at  the 
last  term  of  the  court.  As  no  opinion  was  filed  upon  the  first 
hearing,  we  deem  it  proper  to  state  now,  with  some  fullness, 
the  facts  and  our  holding  on  these  facts.  The  Maricopa  Canal 
Company  was  organized  under  the  general  incorporation  act 
of  the  territory  during  the  year  1875.  Its  purpose,  as  ex- 
pressed in  its  articles,  was  the  carrying  on  and  conducting  of 
the  business  of  supplying  a  portion  of  the  Salt  River  Valley 
with  water  for  irrigation,  milling,  manufacturing,  and  me- 
chanical purposes.     Its  capital  stock  was  divided  into  fifty 
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shares,  each  of  which  was  treated  by  the  incorporation  as 
carrying  with  it  a  water-right  privilege  in  the  canal  sufficient 
for  the  irrigation  of  one  hundred  and  sixty  acres  of  land. 
Prior  to  1880  the  canal  company  supplied  water  indiscrimi- 
nately to  landowners  under  its  canal  who  applied  for  the  same 
and  paid  the  yearly  rental  therefor.  In  1880  the  canal  com- 
pany, by  resolution,  adopted  the  policy  of  giving  preference 
to  its  shareholders  and  renters  of  the  same  in  its  yearly  con- 
tracts for  supplying  water  and  of  disposing  of  any  surplus 
remaining  to  landowners  who  were  neither  shareholders  nor 
renters  of  the  same.  After  1885  water  was  supplied  by  the 
company  to  such  landowners  as  were  owners  of  shares  of  stock 
and  lessees  of  the  same  for  particular  years.  Prior  to  1887 
no  attempt  was  made  by  the  company  to  confine  the  water- 
rights  represented  by  the  shares  of  stock  to  particular  tracts 
of  land.  During  that  year  a  resolution  of  the  company  pro- 
vided that  the  water-rights  might  be  segregated  from  the 
shares  of  stock  and  attached  to  particular  tracts  of  land. 
Some  of  the  shareholders  complied  with  this  resolution,  but 
many  did  not.  It  has  been  the  practice  of  the  shareholders 
to  rent  to  non-shareholders,  during  particular  seasons,  their 
shares  of  stock  or  portions  of  the  same,  and  to  give  orders  to 
their  lessees  upon  the  canal  company  for  the  delivery  to  such 
lessees  of  the  water  assumed  to  be  represented  by  said  shares 
of  stock.  This  practice  was  recognized  by  the  canal  company 
and  these  orders  were  respected  by  it  as  entitling  the  holders 
to  the  same  rights  accorded  to  the  owners  thereof.  In  some 
instances  the  owners  of  these  shares  of  stock  did  not  own 
or  possess  lands,  and  the  only  use  made  by  them  of  the  water- 
right  privileges,  assumed  to  belong  to  said  shares  of  stock, 
was  to  rent  them  to  non-shareholders  who  were  the  owners 
or  possessors  of  lands.  Gould,  the  appellant,  is  the  owner 
of  lands  under  the  flow  of  the  canal  owned  by  the  appellee, 
which  are  described  as  the  "north  one  half  of  the  southwest 
one  fourth,  and  the  south  one  half  of  the  northwest  one  fourth, 
of  section  fourteen,  township  one  north,  range  three  east, 
Maricopa  County."  The  predecessors  in  interest  of  Gould 
began  the  irrigation  of  this  land  during  the  year  1869  by 
means  of  a  ditch  known  as  the  ''Wilson  Ditch."  They  con- 
tinued to  obtain  water  by  this  means  until  the  purchase  of 
the  land  by  Gould  in  1888.    Gould  until  1891  irrigated  the 
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land  from  the  same  ditch.  The  Wilson  Ditch  was  abandoned 
in  1891  for  the  reason  that  the  water  formeriy  available  to  it 
was  being  diverted  by  the  Maricopa  Canal  and  other  canals 
having  their  heads  farther  up  the  river.  After  1891  and 
until  1899,  during  each  year,  Gould  obtained  water  in  amounts 
ranging  from  sixty  to  seventy  miner's  inches,  for  the  irriga- 
tion of  his  lands  from  the  Maricopa  Canal  by  renting  shares 
of  stock  from  others,  in  accordance  with  the  prevailing  prac- 
tice. At  the  beginning  of  each  irrigating  season  the  canal 
company,  in  accordance  with  its  general  policy  and  as  a  con- 
dition upon  which  he  could  receive  water,  required  Gould  to 
sign  a  contract  stipulating,  in  effect,  that  his  use  of  water 
from  the  company's  canal  for  such  season  should  give  him  no 
right  or  claim  to  the  use  of  water  in  the  future;  and  that  he 
waived  thereby  any  and  all  right  or  claim  which  he  might 
have  by  virtue  of  any  statute,  custom,  or  law  to  the  use  of 
water  from  the  canal  after  the  expiration  of  the  period  of 
time  limited  by  the  contract.  In  1899  Gould  applied  to  the 
Maricopa  Canal  Company  for  water  for  the  ensuing  irrigat- 
ing season  to  the  amount  of  eighty  miner's  inches,  and  ten- 
dered for  said  amount  the  fixed  charge  established  by  the 
company  for  its  service  for  said  season.  The  canal  company 
declined  to  furnish  him  water  upon  the  ground  that  he  was 
not  the  owner  of  a  share  of  stock  or  water-right  in  the  canal, 
or  had  not  rented  a  share  of  stock  or  water-right  from  any 
owner  thereof  for  the  season  for  which  he  applied.  Thereupon 
Gould  brought  suit  against  the  company  for  the  purpose  of 
compelling  the  canal  company  to  furnish  the  water  for  which 
he  applied. 

Upon  these  facts  the  trial  court  found  that  Gould,  at  the 
time  he  made  application  for  water  and  was  refused,  was  not 
entitled  to  water  or  to  the  service  of  the  canal  company  for  the 
following  reasons:  That  Gould  was  not  an  appropriator  of 
water  from  the  Salt  River;  that  the  Maricopa  Canal  Company 
was  organized  for  the  purpose  of  supplying  water  for  irriga- 
tion purposes  to  its  own  stockholders,  and  that  all  the  water 
diverted  and  carried  by  said  canal  company  in  its  canal  be- 
longed to  and  was  the  property  of  such  stockholders  and  hold- 
ers of  its  water-right  deeds ;  that  Gould  was  not  a  shareholder 
in  the  company,  or  the  lessee  of  any  share  of  stock,  or  the 
owner  of  any  water-right  deed  issued  by  the  company.    Upon 
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the  grounds  mentioned  the  trial  court  declined  to  grant  Gould 
any  relief,  and  dismissed  his  complaint.  The  reasons  that 
were  given  by  the  trial  court  for  its  action  in  dismissing  the 
complaint  present  questions  of  vital  importance  to  the  appellee 
and  other  users  of  water  in  like  situation.  These  will  be  con- 
sidered with  other  questions  necessarily  involved  in  the  issues. 
The  first  and  most  important  question  is  as  to  the  status 
of  the  Maricopa  Canal  Company  as  a  carrier  of  water.  The 
finding  of  the  court  that  the  canal  company,  by  its  organiza- 
tion, limited  its  purpose  and  business  to  the  supplying  of 
water  for  irrigation  to  its  own  shareholders  is  not  sustained 
by  an  inspection  of  its  articles  of  incorporation  nor  by  the  his- 
tory of  the  company.  The  purpose  of  the  corporation,  as 
expressed  in  its  articles,  was  **to  carry  on  and  conduct  the 
business  of  supplying  a  portion  of  the  valley  lying  upon  the 
north  side  of  Salt  River,  county  of  Maricopa,  territory  of 
Arizona,  in  the  vicinity  of  the  town  of  Phoenix,  with  water  for 
irrigation  and  for  milling,  manufacturing,  and  mechanical 
purposes,  and  to  this  end  and  for  this  purpose  to  purchase, 
construct,  build,  or  dig  such  canals,  ditches,  or  flumes  as  may 
be  necessary  to  convey  water  from  Salt  River,  .  .  .  and  con- 
veying said  water  to  such  point  or  points  in  the  above- 
described  valley  of  Salt  River  as  may  be  necessary  for  the 
disposal  or  use  of  said  water."  It  will  thus  be  seen  that 
there  is  nothing  in  its  articles  of  association  which  indicates 
that  its  purpose  was  to  limit  its  service  as  a  carrier  of  water 
to  any  particular  lands,  nor  is  it  expressed  that  its  purpose 
was  to  serve  its  shareholders,  and  not  the  public  generally. 
Had  the  purpose  of  the  company  in  its  organization  been  to 
become  a  public  agency  as  a  carrier  of  water,  such  purpose 
might  fairly  and  reasonably  be  inferred  from  the  language 
used  in  the  articles.  The  history  of  the  company  shows  that 
from  the  date  of  its  organization  until  1880  it  supplied  any 
and  all  landowners  under  the  flow  of  its  canal  indiscrimi- 
nately who  applied  for  such  service.  The  organization  of 
the  company,  therefor,  and  its  early  history  do  not  sustain 
the  holding  that  the  company  was  organized  for  the  sole  pur- 
pose of  serving  its  shareholders  as  the  private  agency  of  such 
shareholders.  It  is  true  that  the  incorporators  of  the  com- 
pany as  well  as  later  shareholders  regarded  the  ownership  of 
a  share  of  stock  as  carrying  with  it  the  right  to  have  deliv- 
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ered,  upon  any  lands  the  owner  might  designate  from  year 
to  year,  water  sufficient  for  the  irrigation  of  one  hundred  and 
sixty  acres  of  land.  It  is  also  true  that  after  1880  and  until 
1885  the  canal  company  distinguished  between  its  shareholders 
and  other  consumers  of  water  in  fixing  its  rates  of  toll  for 
its  service.  It  also  appears  that  subsequent  to  1885  the  com- 
pany furnished  water  to  its  shareholders  and  to  the  lessees 
of  shares  of  stock,  whether  appropriators  or  not,  upon  any 
land  or  lands  which  such  shareholders  or  lessees  of  the  same 
might  designate,  and  declined  to  furnish  water  to  persons  not 
shareholders  or  the  lessees  of  shares  of  stock,  or  the  holders 
of  so-called  water-right  deeds. 

In  the  case  of  Sloiiser  v.  Salt  River  VdUey  Canal  Company, 
7  Ariz.  376,  65  Pac.  332,  we  held  that  a  canal  company  having 
a  similar  organization,  history,  and  relations  to  its  consumers 
of  water  as  shown  in  the  case  of  the  Maricopa  Canal  Com- 
pany, was  not  a  mere  private  agency  having  no  other  duty  than 
the  supplying  by  means  of  its  canal  water  for  particular 
appropriators  whose  agent  it  was,  but  occupied  the  status 
of  a  public  agency,  it  having  undertaken  the  diversion  and 
carriage  of  water  without  regard  to  fixed  contractual  relations 
obligating  it  to  perform  such  service  for  particular  appro- 
priators and  limiting  its  service  to  the  needs  of  such  appro- 
priators. We  further  found  that  as  such  agency  such  canal 
company  does  not  possess  the  right  to  discriminate  in  ren- 
dering service  as  a  carrier  of  water  in  any  other  way  than 
the  law  in  the  first  instance  discriminates  in  recognizing  the 
right  of  prior  appropriation ;  that  temporary  leases  or  orders 
from  shareholders,  whether  appropriators  or  not,  conferred 
upon  the  holders  no  right  entitling  them,  by  virtue  thereof, 
to  water  for  use  upon  lands  not  owned  or  possessed  by  said 
shareholders;  that  the  practice  of  the  company  recognizing 
such  leases  as  valid  was  not  in  keeping  with  the  spirit  of  our 
water  laws,  and  was  a  clear  violation  of  expressed  provisions 
of  our  statutes,  for  the  reasons  that  such  canal  company  was 
not  itself  an  appropriator  of  water,  and  that  neither  it, 
therefore,  nor  its  shareholders  as  such  possessed  any  power 
of  control  or  any  right  of  disposition  over  the  water  diverted 
and  carried,  save  to  transport  and  deliver  the  same  to  ap- 
propriators entitled  to  it  under  the  law  of  prior  appropria- 
tion; that  water  diverted  from  a  public  stream  by  such  canal 
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company  did  not  lose  its  character  as  public  water,  but  re- 
mained public  property  until  actually  used  by  such  appro- 
priator.  It  was  further  found  that  the  recognition  by  the 
company  of  "floating"  water-rights,  as  they  were  termed,  as 
incident  to  the  ownership  of  shares  of  stock,  and  the  practice 
of  furnishing  water  to  the  lessees  of  such  shares  of  stock  for 
particular  seasons,  in  effect  was  the  same  as  though  the  canal 
company  had  supplied  such  lessees  with  water  without  the 
consent  of  its  shareholders. 

Applying  these  principles  to  this  case,  it  follows  that  the 
Maricopa  Canal  Company  from  the  time  of  its  organization 
has  been  a  public  agency  as  a  carrier  of  water.  It  also  fol- 
lows that,  if  the  water  it  diverted  and  carried  remained 
public  property  until  actually  used  by  appropriators,  it  was 
the  subject  of  appropriation  to  the  same  extent  and  in  the 
same  manner  as  when  it  flowed  in  the  channel  of  the  Salt 
River.  Under  our  statutes  an  appropriator  of  water  for  irri- 
gation is  one  who  makes  an  application  of  public  water  upon 
land  he. owns  or  possesses.  To  perfect  such  an  appropriation 
two  things  are  essential, — ^the  ownership  or  possession  of  land, 
and  the  application  thereon  of  public  water  to  a  beneficial 
use.  No  statute,  either  territorial  or  congressional,  makes  the 
ownership  of  the  means  of  diversion  essential  to  perfect  the 
right  of  appropriation.  Such  means  may  be  owned  by  an- 
other. Since,  as  stated  in  the  Slosser  case,  a  canal  company 
organized  for  the  purpose  of  the  diversion  and  carriage  of 
water  for  irrigation,  and  not  being  the  owner*  of  arable  and 
irrigable  land,  is  not  an  appropriator  of  water,  it  follows  that 
the  diversion  of  public  water  would  be  unlawful  were  the  con- 
sumers of  such  water  not  appropiriators  in  the  fullest  sense. 
When  the  canal  company  is  not  itself  the  appropriator,  its 
only  warrant  for  its  diversion  of  water  is  that  it  supplies 
appropriators.  All,  therefore,  whom  it  does  supply  and  who 
make  use  of  the  water  thus  supplied  for  the  irrigation  of 
their  lands  are  the  appropriators  whom,  by  its  act  of  diver- 
sion and  carriage,  it  undertakes  to  serve.  It  follows,  there- 
fore, that  all  persons  owning  lands  under  the  flow  of  such  a 
canal  which  have  been  irrigated  by  means  of  water  furnished 
by  such  canal  became  appropriators,  and  possessed  of  right? 
of  appropriation  in  the  order  of  their  priority.  Had  Gould, 
therefore,  not  been  an  appropriator  before  obtaining  wator 
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from  the  Maricopa  Canal,  he  became  such  at  the  time  he  first 
obtaiued  it  from  this  source  and  applied  it  upon  his  land. 
Gould  and  his  grantors  have  irrigated  the  land  in  question 
continuously  since  1869.  The  circumstances  under  which 
Gould  changed  his  mode  of  diversion  by  taking  water  from 
the  Maricopa  Canal  instead  of  the  Wilson  Ditch  cannot  be 
held  to  have  been  an  interruption  of  his  original  right  of 
appropriation.  We  know  of  no  provision  of  law  by  which  a 
right  of  appropriation  may  be  thus  lost.  It  may  be  lost  by 
abandonment,  or  it  may  be  lost  to  another  by  adverse  user  on 
the  part  of  the  other,  continued  for  the  period  of  the  statute 
of  limitations,  and  in  no  other  way.  Abandonment  is  a  mat- 
ter of  intent  as  such  intent  may  be  evidenced  by  the  declara- 
tion of  the  party,  or  as  may  be  fairly  inferred  from  his  acts. 
It  cannot  be  fairly  inferred  that  Gould,  by  abandoning  the 
use  of  the  ditch  rendered  useless  as  a  carrier  of  water  by 
reason  of  increased  diversions  from  Salt  River  by  older 
canals,  including  the  Maricopa  Canal,  and  by  later  diversions 
by  newer  canals,  intended  thereby  to  abandon  his  right  of 
appropriation.  Such  an  inference  would  be  unjust  to  him, 
and  not  warranted  by  the  facts. 

The  stipulation  referred  to  in  the  statement  of  facts  which 
Gould  was  required  to  sign  as  one  of  the  conditions  upon 
which  he  was  permitted  to  obtain  water  from  the  canal  is  of 
no  effect  in  lessening  the  liability  of  the  canal  company  or 
the  rights  of  Gould  as  an  appropriator  of  water.  As  we  have 
said,  the  water  which  the  canal  company  diverted  and  car- 
ried was  public  property,  and  hence  the  canal  company  in  its 
distribution  could  enforce  only  such  rules  and  regulations 
as  would  be  necessary  and'  proper  to  secure  economy  of  use, 
the  rights  of  other  appropriators,  and  its  own  right  to  collect 
a  reasonable  charge  for  its  service.  The  law  fixed  and  deter- 
mined the  extent  and  character  of  the  appropriation  made 
by  each  consumer  of  water,  and  the  canal  company  possessed 
no  power  by  contract  to  place  any  limitation  upon  such  appro- 
priation or  to  lessen  its  obligation  in  respect  thereto.  To 
recognize  the  binding  force  of  the  stipulation  would  be  to 
concede  to  the  company  powers  which  it  does  not  possess. 

In  the  light  of  fuller  discussion  and  a  re-examination  of 
the  subject,  we  now  hold,  contrary  to  our  holding  in  the 
Slosser  case,  that  a  canal  company  occupying  relations  to  its 
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consumers  of  water  like  that  of  the  Maricopa  Canal  Company 
may  not  arbitrarily  discontinue  its  service  in  whole  or  in  part. 
While  such  a  canal  company,  in  the  nature  of  things,  cannot 
be  a  common  carrier,  as  that  term  is  used  in  law,  it  is  yet  a 
quasi-public  servant.  By  an  act  of  Congress  approved  July 
26,  1866,  canal  companies  were  granted  rights  of  way  for  the 
construction  of  canals  over  the  public  domain.  They  were 
also  given  the  right  of  eminent  domain  by  our  territorial  stat- 
utes. The  granting  of  these  privileges  presupposes  a  public 
use.  Oury  v.  Goodwin,  3  Ariz.  255,  26  Pac.  377.  As  a  quasi- 
public  servant,  having  received  benefits  from  the  public,  such 
a  canal  company  owes  a  duty  to  conduct  its  business  as  a 
carrier  of  water  in  such  a  way  as  may  best  promote  the  in- 
terests of  the  community,  when  this  may  be  done  without  sac- 
rifice of  any  of  its  rights  of  property.  The  community  is 
interested  in  the  permanent  reclamation  and  improvement 
of  lands.  If  a  right  of  appropriation  might  be  mAde  of  no 
use  to  its  holder  through  the  refusal  of  a  canal  company  to 
divert  and  carry  the  water  to  which  such  holder  is  entitled, 
and  which  the  canal  company  has  theretofore  diverted  and 
carried,  the  holding  of  such  right  of  appropriation  by  such' 
a  precarious  tenure  would  not  only  impair  its  value  to  the 
holder,  but  would  discourage  the  making  of  improvements 
and  the  putting  of  the  land  to  which  it  is  attached  to  its 
highest  and  best  use.  To  the  extent,  therefore,  that  such  a 
canal  company  has  diverted  and  carried  water  from  a  public 
stream,  and  to  the  extent  to  which  this  water  has  been  applied 
by  appropriators  for  the  necessary  irrigation  of  their  lands, 
the  canal  company  must  continue  this  service  so  long  as  such 
service  is  required  by  said  appropriators  and  the  water  is 
available  from  the  common  source.  Should  the  water  not  be 
available,  of  course  the  company  cannot  suffer  any  liability 
to  its  appropriators,  for  the  measure  of  its  duty  is  its  ability 
to  comply  with  the  reasonable  demands  of  appropriators. 

In  the  case  of  the  Maricopa  Canal  Company  it  appears  that 
its  practice  has  been  at  the  beginning  of  each  irrigating 
season  to  contract  with  such  appropriators  as  may  desire  water 
for  the  ensuing  irrigating  season  to  supply  such  water  in  con- 
sideration of  the  payment  of  its  charge  for  such  service. 
It  was  argued  in  the  brief  of  counsel  for  the  canal  company 
that  if  it  be  held  that  the  canal  company  is  obliged  to  furnish 
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water  to  all  landowners  under  the  flow  of  its  canal  heretofore 
irrigated  by  it,  whether  shareholders  or  lessees  of  the  same 
or  not,  the  practical  result  would  be  that  the  canal  company 
might  be  required  to  furnish  more  water  than  it  is  capable 
of  delivering.  This  view  of  the  relations  of  the  canal  company 
to  such  landowners  is  not  to  be  inferred  from  the  above 
holding.  If  applications  for  water  be.  made  during  any 
season  in  excess  of  the  capacity  of  the  canal  to  furnish  it, 
the  canal  company  would  have  the  right,  and  indeed  it  would 
be  its  duty,  to  limit  the  contracts  for  the  season  to  its  capacity 
and  to  those  appropriators  possessing  the  older  rights  of 
appropriation.  In  making  its  contracts  for  such  service  it  can 
easily  guard  against  incurring  liability  to  appropriators  by 
reason  of  the  amount  of  water  available  from  the  Salt  Biver 
being  insufficient  to  supply  their  needs. 

Upon  the  authority  of  the  Slosser  case,  as  modified  in  this 
decision,  the  judgment  of  the  court  below  will  be  reversed, 
and  a  decree  will  be  entered  in  this  court  establishing  appel- 
lant's rights  as  an  appropriator  of  water  to  the  extent  needed 
for  the  irrigation  of  his  lands,  and  requiring  the  appellee 
to  deliver  water  to  an  amount  not  exceeding  seventy  miner's 
inches,  being  the  maximum  amount  heretofore  used  by  him 
for  said  purpose,  upon  the  payment  by  appellant  of  such 
reasonable  charge  as  may  be  established  by  appellee  for  its 
service  and  a  compliance  by  appellant  with  the  reasonable 
rules  and  regulations  which  may  be  established  by  said  com- 
pany in  other  respects;  and  that  said  canal  company  be  re- 
quired to  continue  to  render  said  service  under  said  condi- 
tions so  long  as  it  may  possess  the  ability  so  to  do  without 
injury  to  the  rights  of  other  appropriators  having  prior  rights 
of  appropriation. 

Kent,  C.  J.,  Doan,  J.,  and  Davis,  J.,  concur. 
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[Ciidl  No.  740.    FUed  March  26,  1904.] 
[76  Pac  602.] 

THOMAS  BROCKMAN,  Plaintiff  and  Appellant,  ▼.  THE 
•GRAND  CANAL  COMPANY,  a  Corporation,  Defend- 
ant  and  Appellee. 

L  Water  and  Watee-Biohts  —  Appropriation — Abandonment— New 
Appropriation. — ^Where  an  appropriator  of  water  was  the  owner 
of  land  and  of  a  share  of  stock  in  a  canal  company  representing  a 
water-right  privilege  therein,  and  thereafter  sold  the  land  and 
stock  to  one  S.,  and  later  repurchased  the  land  without  the  stock, 
and  after  such  repurchase  obtained  water  from  the  canal  company 
by  renting  other  water-rights  or  shares  of  stock  representing  them, 
by  such  sale  and  repurchase  he  abandoned  his  first  appropriation 
and  his  subsequent  irrigation  of  the  same  land  by  means  of  water 
obtained  from  the  company's  canal  then  and  thereby  initiated  a 
new  right  of  appropriation. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Maricopa. 
Webster  Street,  Judge.    Reversed. 

On  rehearing.    Memorandum  decision,  ante,  p.  112. 

Docketed  and  dismissed  with  costs.  195  U.  S.  639,  49  lu 
Ed.  356. 

The  facts  are  stated  in  the  opinion. 

W.  H.  Stilwell,  and  Kibbey  &  Edwards,  for  Appellant. 

C.  F.  Ainsworth,  for  Appellee. 

(For  briefs,  see  Oould  v.  Maricopa  Canal  Co.,  ante,  p.  429.) 

SLOAN,  J. — This  case  is  controlled  by  the  law  applied  in 
the  case  of  Oould  v.  The  Maricopa  Canal  Company  (decided 
at  this  term),  ante,  p.  429,  76  Pac.  598. 

The  organization  of  the  appellee,  the  Grand  Canal  Com- 
pany, its  history,  its  practice  with  regard  to  the  recognition 
of  leases  of  its  shares  of  stock  by  the  holders  thereof,  give 
it  the  status  found  by  this  court  to  have  been  assumed  by  the 
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Salt  Biver  Valley  Canal  Company  in  the  case  of  Slosser  y. 
Salt  Biver  Valley  Canal  Company,  7  Ariz.  376,  65  Pac.  332, 
and  the  Maricopa  Canal  Company  in  the  case  of  Oould  y. 
The  Maricopa  Canal  Company.  The  record  shows  that  Brock- 
man,  from  1878  to  1888,  was  the  owner  of  a  share  of  stock 
in  the  Grand  Canal  Company,  and  of  the  water-right  privilege 
recognized  as  appurtenant  thereto,  and  irrigated  his  land  by 
means  of  the  same  from  the  company's  canal;  that  in  the 
year  1888  he  sold  his  land  and  water-right  to  one  Shook; 
that  in  1890  he  repurchased  his  land  without  the  water-right, 
and  thereafter  obtained  water  from  the  canal  company  by 
renting  other  water-rights,  or  shares  of  stock  representing 
them,  until  the  year  1899,  when  he  applied  for  water  for  the 
ensuing  season,  and  was  denied  the  same  by  the  appellee 
upon  the  ground  that  he  was  not  a  shareholder  or  the  lessee 
of  a  share  of  stock. 

The  segregation  of  his  water-right  from  the  land,  and  the 
sale  of  the  latter  to  Shook,  and  his  repurchase  of  the  land 
without  the  water-right,  must  be  held  to  have  been  an  aban- 
donment by  Brockman  of  his  original  right  of  appropria- 
tion. Under  the  law  declared  in  the  Gould  case,  when,  after 
his  repurchase,  he  began  the  irrigation  of  his  land  by  means 
of  water  obtained  from  the  appellee's  canal,  he  then  and 
thereby  initiated  a  new  right  of  appropriation. 

The  judgment  of  the  court  below  is  reversed,  and  a  decree 
will  be  entered  enjoining  the  Grand  Canal  Company  from 
in  any  manner  or  by  any  means  whatsoever  preventing  a  flow 
of  water  from  the  Salt  River  through  the  Grand  Canal  to  the 
lands  of  plaintiff,  described  in  the  complaint,  in  an  amount 
suflScient  for  the  proper  cultivation  of  the  same,  and  not 
exceeding  the  amount  used  by  him  upon  said  land  and  fur- 
nished by  the  appellee  since  1890,  upon  the  payment  to  the 
appellee  of  its  reasonable  charge  for  such  service,  and  a  com- 
pliance with  the  reasonable  rules  and  regulations  governing 
the  diversion,  carriage,  and  distribution  of  water  in  its  canal, 
whenever  and  at  all  times  when  the  water  available  for  diver- 
sion and  carriage  in  the  company's  canal  is  not  required  and 
used  by  appropriators  of  water  under  the  canal  having  prior 
rights  of  appropriation. 

Kent,  C.  J.,  Doan,  J.,  and  Davis,  J.,  concur. 
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[Civil  No.  830.    Filed  March  26,  1904.] 
[76  Pac.   596.] 

UNITED  STATES  OP  AMERICA,  Plaintiff  and  Appellant, 
V.  ALBERT  J.  GRISWOLD,  Defendant  and  AppeUee. 

1.  Postmasters  —  Bond  —  Liability— Loss  of  Beoistkebd  Package— 

Bev.  Stats.  U.  S.,  Sec.  3834  (U.  8.  Comp.  Stats.  1901,  p.  2610), 
AND  Sec.  3926  (TJ.  8.  Comp.  Stats.  1901,  p.  2685),  Construed.- 
Under  section  3834,  supra,  providing  that  a  postmaster  shall  give 
bond  for  the  faithful  discharge  of  all  duties  imposed  either  by 
law  or  the  rules  of  the  department,  and  section  3926,  supra,  author- 
izing the  postmaster-general  to  establish  a  uniform  system  of  regis- 
tration, conditioned  that  the  post-office  department,  or  its  revenue, 
shall  not  be  liable  for  the  loss  of  any  mail  matter  on  account  of  its 
having  been  registered,  the  sureties  on  a  postmaster's  bond,  condi- 
tioned as  required  by  section  3834,  supra,  are  liable  for  the  loss 
of  a  registered  letter  occasioned  by  the  negligence  of  the  post- 
master. 

2.  Bonds — Oppicial — ^How  CoNSTWna). — All  bonds  given  by  government 

officials  are  to  be  construed  as  though  executed  and  to  be  performed 
at  Washington,  and  hence  are  to  be  construed  according  to  the  rules 
of  the  common  law,  except  where  these  rules  have  been  changed  or 
modified  by  statutes. 

8.  Postmaster — Bond— Action  on — Party  Plaintipp. — Suit  cannot  be 
brought  by  the  owner  of  a  registered  package  in  his  own  name  on 
a  postmaster's  bond  to  recover  for  negligent  loss  of  the  package. 

4.  Same — Same — Loss  op  Registered  Package — Extent  op  Liability 
—Rev.  Stats.  U.  S.,  Sec.  3834  (U.  8.  Comp.  Stats.  1901,  p.  2610), 
AND  Sec.  3926  (U.  8.  Comp.  Stats.  1901,  p.  2685),  Construed. — 
Under  section  3834,  supra,  requiring  a  postmaster  to  give  bond 
conditioned  for  the  faithful  discharge  of  all  duties,  and  section  3926, 
supra,  in  regard  to  registration  of  mail  matter,  providing  that  the 
sender  shall  be  entitled  to  be  indemnified  to  the  extent  of  ten  dol- 
lars, the  United  States  may  recover  on  a  postmaster's  bond  the 
full  value  of  a  registered  package,  though  exceeding  ten  dollars,  the 
recovery  being  for  the  benefit  of  the  sender. 

Q.  Bond — Oppicial — Pleading — Parties. — Where  suit  is  brought  by  the 
United  States  on  a  postmaster's  bond  to  recover  the  value  of  regis- 
tered mail  matter  lost  through  his  negligence,  it  is  unnecessary  for 
the  pleadings  to  state  that  the  suit  is  for  the  use  of  the  sender  of 
such  registered  matter,  it  being  sufficient  if  it  appears  that  the 
United  States  is  suing  to  recover  the  loss  suffered  by  the  sender. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima.  George 
R.  Davis,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Frederick  S.  Nave,  United  States  Attorney,  and  John  H. 
Campbell,  Assistant  United  States  Attorney,  for  Appellant. 

Eb.  Williams,  and  Bumler,  McNeill  &  Richardson,  for  Ap- 
pellees. 

The  government  is  neither  an  executor  nor  administrator, 
nor  is  it  authorized  to  bring  this  suit  by  statute.  Rev.  Stats. 
Ariz.,  art.  1299,  sec.  90,  p.  431. 

The  government  is  not  a  person  with  whom  nor  in  whose 
name  a  contract  for  the  benefit  of  another  is  made,  nor  as- 
signee of  any  chose  in  action.  Rev.  Stats.  Ariz.,  art.  1300, 
sec.  91,  p.  431. 

The  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  in  this,  that  it  appears  that  the  money  al- 
leged to  have  been  stolen  nor  any  thereof  was  the  property 
of  the  plaintiff,  and  that  the  plaintiff  is  not  in  law  liable 
therefor  nor  any  part  thereof.  U.  S.  Rev.  Stats.,  3926 ; 
Postal  Guide,  A.  D.  1902,  p.  901. 

Neither  the  government,  the  post-office  department,  nor  its 
revenues  is  liable  for  the  loss  of  registered  mail.  U.  S.  Rev. 
Stats.  3926. 

The  defendants  are  liable  to  P.  Sandoval  &  Co.,  and  not  to 
the  plaintiff,  for  the  loss  of  this  money.  Teall  v.  Feltan, 
1  N.  Y.  537,  49  Am.  Dec.  352;  Stephenson  v.  Monmouth  Min, 
etc.  Co.,  84  Fed.  116,  22  C.  C.  A.  292. 

The  plaintiff  cannot  sue  on  the  postmaster's  bond  for  the 
use  of  P.  Sandoval  &  Co. ;  2  Beach  on  Modem  Law  of  Con- 
tracts, 1712. 

Money  stolen  from  office  not  a  breach  of  bond  for  faithful 
pierformance  of  duty.  Supervisors  of  Albany  Co.  v.  Dorr, 
25  Wend.  440 ;  Rose  v.  Hatch,  5  Iowa,  149 ;  United  States  v. 
Jones,  36  Fed.  759. 

Postmaster's  bond  is  for  a  penalty,  and  not  for  liquidated 
damages;  plaintiff  can,  therefore,  recover  such  damages  as  it 
has  suffered.    U.  S.  Rev.  Stats.,  3834  j  4  Am.  &  Eng.  Ency. 
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tf  Law,  p.  700;  Pierce  v.  Fuller,  8  Mass.  223,  5  Am.  Dec. 
102;  BignaU  v.  Oould,  119  U.  S.  495,  30  L.  Ed.  491,  7  Sup. 
Ct.  294. 

It  appears  affirmatively  from  said  complaint  that,  as  to 
plaintiff,  the  alleged  breach  was  not  the  cause  of  any  damage 
to  plaintiff,  and  therefore  that  said  alleged  breach  of  said 
bond  or  undertaking  set  out  in  plaintiff's  complaint  is,  as  to 
plaintiff,  damnum  absque  injuria,  and  does  not  support  an 
action  for  damages.  Hale  on  Damages,  pp.  11,  21;  14  Q.  B. 
Div.,  pp.  141-150;  Christner  v.  Cumberland  etc.  Coal  Co., 
146  Pa.  St.  67,  23  Atl.  221;  8  Am.  &  Eng.  Bncy.  of  Law,  p. 
550;  21  Am.  &  Eng.  Ency.  of  Law,  p.  498. 

The  defendants  are  answerable  for  the  consequences  of 
negligence,  and  not  for  its  abstract  existence.  (Authorities 
cited  first  above.) 

It  is  axiomatic  that  no  negligence  will  be  actionable  unless 
it  results  in  injury  or  damage. 

The  cases  of  the  United  States  v.  Prescott,  United  States  v. 
Thomas,  and  United  States  v.  Jones,  relied  upon  by  appellant, 
are  cases  for  the  loss  of  public  moneys  under  bonds  condi- 
tioned to  account  for  and  pay  over. 

We  therefore  respectfully  call  the  attention  of  the  court 
that  the  money  in  this  case  is  not  public  money,  but  the 
private  money  of  P.  Sandoval  &  Co. 

**The  government  must  recover,  if  at  all,  upon  the  theory 
of  a  breach  of  contract.  Without  alleging  any  damage  as 
the  result  of  said  breach,  can  it  do  thisT' 

SLOAN,  J. — The  United  States  brought  suit  in  the  court 
below  against  Albert  J.  Griswold,  postmaster  at  Nogales, 
Arizona,  and  L.  W.  Mix,  Edward  Titcomb,  Theo.  Gebler,  and 
Fred.  Herrera,  sureties  upon  the  official  bond  of  said  Gris- 
wold as  postmaster  aforesaid,  to  recover  the  sum  of  $1,863, 
alleged  to  have  been  lost  from  the  mails  after  the  same  had 
been  registered  and  deposited  in  the  post-office  at  Nogales 
by  P.  Sandoval  &  Co.  It  was  alleged  in  the  complaint  that 
the  registered  package  containing  this  money  was  stolen  from 
the  post-office  by  reason  of  the  negligence  of  the  postmaster. 
The  defendants  in  the  action  demurred  to  the  complaint  upon 
the  ground  that  the  facts  therein  stated  did  not  constitute  a 
cause  of  action  in  favor  of  plaintiff  and  against  the  defend- 
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ants.  The  demurrer  was  sustained  by  the  trial  court,  and 
from  this  order  and  ruling  of  the  court  the  United  States 
has  appealed. 

The  first  question  presented  is:   Does  the  loss  of  the  reg- 
istered package,  occasioned  by  the  negligence  of  the  post* 
master,   amount  to  a  breach  of  the  bond  given  by   such 
postmaster,  under  section  3834,  United  States  Revised  Statutes 
[U.  S.  Comp.  Stats.  1901,  p.  2610]  t    This  section  provides 
that  "every  postmaster,  before  entering  upon  the  duties  of 
his  office,  shall  give  bond,  with  good  and  approved  security, 
and  in  such  penalty  as  the  postmaster-general  shall  deem  suf- 
ficient, conditioned  for  the  faithful  discharge  of  all  duties 
and  trusts  imposed  on  him  either  by  law  or  the  rules  and 
regulations  of  the  department."    The  bond  in  this  instance, 
given  by  Griswold,  contained  the  condition  required  by  said 
section,  being  in  all  respects  as  required  by  law  and  the  rules 
and  regulations  of  the  post-office   department  having  the 
effect  of  law.     Section  3926,  United  States  Revised  Statutes 
[U.  S.  Comp.  Stats.  1901,  p.  2685],  authorizes  the  postmaster- 
general  to  establish  a  uniform  system  of  registration  condi- 
tioned that  the  post-office  department,  or  its  revenue,  should 
not  be  liable  for  the  loss    of  any  mail  matter  on  account  of 
its  having  been  registered.     It  is  a  part  of  the  duty  of  the 
postmaster  to  safely  keep  and  to  transmit  the  mails,  including 
registered  packages,  which  may  be  given  into  his  hands  as 
such  postmaster.     His  oath  of  office  requires  him  to  faith- 
fully perform  the  duties  of  his  office.    It  is  a  general  proposi- 
tion that  a  public  officer,  having  ministerial  duties  to  perform, 
is  liable  for  any  injury  occasioned  by  him  in  consequence  of 
his  failure  to  perform  his  official  duty.    Raynsford  v.  Phelps, 
43  Mich.  344,  5  N.  W.  403,  38  Am.  Rep.  189.    Thus  it  has 
been  held  that  a-  postmaster  is  liable  in  damage  for  conver- 
sion of  mail  matter  at  the  suit  of  the  person  injured.     Teal 
V.  Felion,  12  How.  284,  13  L.  Ed.  990.    It  has  also  been  held 
that  a  postmaster  is  liable  for  the  loss  of  a  letter  containing 
money,  occasioned  by  his  negligence,  at  the  suit  of  the  sender. 
Danforth  v.  Grant,  14  Vt.  283,  39  Am.  Dec.  224.    If  a  post- 
master  can  be  held  responsible  in  damages  for  loss  of  mail 
matter  occasioned  by  his  negligence,  it  must  be  for  the  reason 
that  he  has  been  derelict  in  his  duty  as  such  officer.    Such  a 
failure,  under  the  condition  of  his  official  bond  that  he  will 
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** faithfully  discharge  the  duties  of  his  office/'  amounts  to  a 
breach  of  the  bond;  and  in  such  a  case  the  liability  of  the 
principal  is  the  measure  of  the  liability  of  the  surety.  All 
bonds  given  by  government  officials  are  to  be  construed  as 
though  executed  and  to  be  performed  at  Washington,  and 
hence  are  to  be  construed  according  to  the  rules  of  the  com- 
mon law,  except  where  these  rules  have  been  changed  or  mod- 
ified by  statute.  Cox  v.  United  States,  31  U.  S.  172,  8  L.  Ed. 
359.  At  common  law  suit  upon  an  official  bond  must  be 
brought  and  a  recovery  had  in  the  name  of  the  obligee. 
There  is  no  congressional  statute  modifying  the  common-law 
rule  limiting  the  liability  of  sureties  to  suits  brought  by  or  in 
the  name  of  the  United  States,  as  there  is  in  the  case  of  bonds 
given  by  United  States  marshals.  In  the  latter  case  there  is 
statutory  authority'  authorizing  any  person  to  bring,  in  his 
own  name  and  for  his  sole  use,  suit  on  the  marshal's  bond 
for  a  breach  of  its  conditions.  Section  784,  United  States 
Revised  Statutes  [U.  S.  Comp.  Stats.  1901,  p.  607].  It  fol- 
lows, therefore,  that  P.  Sandoval  &  Co.  could  not  maintain 
a  suit  on  the  postmaster's  bond  in  their  own  name  to  recover 
for  the  loss  of  the  registered  package. 

Can  the  United  States  maintain  such  a  suit?  It  has 
been  held  that  a  bailee  may  sue  and  recover  in  his  own  name 
damages  caused  to  the  subject  of  the  bailment  through  the 
negligence  of  a  third  person.  In  such  case  the  measure  of 
damages  is  not  limited  to  the  bailee's  special  interest  in  thQ 
property,  but  he  may  recover  for  all  damages,  holding  the 
amount  so  recovered  in  excess  of  his  own  interest  in  trust 
for  his  bailor.  Woodman  v.  Nottingham,  49  N.  H.  387,  6  Am. 
Rep.  526 ;  McOill  v.  Monette,  37  Ala.  49 ;  Rindge  v.  Coleraine, 
11  Gray,  159.  The  United  States,  in  this  instance,  was  the 
bailee  and  intrusted  with  the  safe-keeping  of  the  registered 
package  deposited  by  P.  Sandoval  &  Co.  Under  section  3926, 
United  States  Revised  Statutes  [U.  S.  Comp.  Stats.  1901, 
p.  2685],  the  sender  of  first-class  registered  matter  is  entitled 
to  be  indemnified  out  of  the  postal  revenues  for  loss  in  the 
mails  to  the  extent  of  ten  dollars  for  any  one  registered 
package,  or  the  actual  value  thereof  when  that  is  less  than 
ten  dollars.  The  government,  in  accepting  a  registered  pack- 
age, becomes  not  only  the  bailee  of  the  sender,  but  assumes 
u  liability  to  its  bailor  by  reason  of  the  bailment.    Even  should 


458  United  States  v.  Griswold.  [8  Ariz. 

we  therefore  construe  the  liability  of  the  sureties  in  its  strict- 
est sense,  the  government,  as  a  bailee,  would  have  a  right  to 
recover  to  the  extent  of  its  special  interest,  which  would  be 
measured  by  the  extent  of  its  liability  to  the  sender  of  the 
package.  If  the  government,  therefore,  has  a  right  to  sue 
to  recover  the  loss  it  sustains  as  bailee,  under  the  general 
doctrine  above  stated,  its  recovery  cannot  be  confined  to  such 
special  interest,  but  may  cover  the  entire  loss  sustained  both 
by  it  and  its  bailor.  Not  only  so,  but  we  think  it  is  the  duly 
of  the  United  States  to  protect  the  public  against  its  own 
officers,  even  to  the  extent  of  enforcing  every  legal  right 
which  it  possesses,  whether  criminal  or  civil.  To  hold  that 
the  United  States  may  not  maintain  an  action  upon  the  bond 
of  the  postmaster  for  the  recovery  of  the  entire  loss  sustained 
by  the  negligence  of  the  postmaster  because  it  was  not  obli- 
gated to  return  or  make  good  to  P.  SandovaJ  &  Co.  an 
amount  exceeding  ten  dollars,  would  be  to  deny  to  the  latter 
any  redress  unless  the  postmaster  be  personally  responsible 
to  the  extent  of  such  loss.  We  are  convinced  that  in  a  case 
like  the  one  at  bar  the  United  States  may  sue  for  the  benefit 
of  the  injured  party  and  recover  from  the  sureties  upon  the 
official  bond  of  the  postmaster  the  full  amount  of  such  loss, 
and  that  it  is  the  clear  duty  of  the  government  to  bring  such 
action.  At  common  law  such  suits  were  usually  brought  "for 
the  use  of"  or  **at  the  relation  of  the  injured  person.  It 
is  not  essential,  however,  that  there  be  any  formal  declara- 
tion of  such  use ;  its  only  purpose  being  to  protect  the  interest 
of  the  beneficiary  against  the  nominal  plaintiff.  Tedrick  v. 
Wells,  152  111.  217,  38  N.  E.  625;  Clat/  Fire  and  Marine  Ins. 
Co.  V.  Huron  Salt  &  Lumber  Mfg.  Co.,  31  Mich.  346.  In 
the  complaint  the  facts  sufficiently  show  that  the  United 
States  is  suing  for  the  amount  of  the  loss  suffered  by  P. 
Sandoval  &  Co.  and  for  their  benefit,  and  it  will  not  be  as- 
sumed that  the  government  will  appropriate  the  amount  recov- 
ered to  its  own  use,  but  it  will  be  assumed  that  it  will  perform 
its  duty  by  paying  to  P.  Sandoval  &  Co.  the  amount  ao 
recovered. 

We  hold  that  the  complaint  stated  a  cause  of  action,  and 
the  judgment  will  therefore  be  reversed  and  the  cause  re- 
manded for  further  proceedings. 

Kent,  C.  J.,  and  Doan,  J.,  concur. 
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[Civil  No.  787.     Filed  March  26,  1904.] 
[76  Pac  595.] 

THE  COUNTY  OP  COCHISE,  et  al..  Defendants  and  Appel- 
lants, V.  COPPER  QUEEN  CONSOLIDATED  MINING 
COMPANY,  PlaintiflP  and  Appellee. 

1.  Taxes  and  Taxation  —  Injunction  —  Appeal  and  Ebsor  —  New 
Trial — ^When  Geanisd. — An  appellate  eourt,  on  reversing  a  decree 
enjoining  a  countj  from  collecting  or  in  anj  way  attempting  to 
collect  a  tax,  will  not  continue  the  injunction  merely  because  the  law 
for  the  collection  of  taxes  in  force  when  the  suit  was  brought  has 
been  repealed,  but  will  remand  the  case  for  a  new  trial  inasmuch 
as  there  may  be  a  method  to  collect  the  tax  under  the  new  law. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Cochise. 
George  R.  Davis,  Judge.     Reversed. 

On  rehearing.    For  former  opinion,  see  ante,  p.  221. 

D.  L.  Cunningham,  District  Attorney,  Allen  R.  English,  and 
Edwards  &  McFarland,  for  Appellants. 

Herring  &  Mitchell,  for  Appellee. 

SLOAN,  J. — We  adhere  to  the  views  expressed  in  the  opin- 
ion heretofore  filed  in  this  case.  {Ante,  p.  221,  71  Pac.  946.) 
The  order  of  the  court  was  that  the  judgment  should  be  re- 
versed, and  the  case  remanded  for  a  new  trial. 

Counsel  for  appellee  now  argue  that  this  order  should  be 
modified  for  the  following  reasons:  It  is  suggested  that  the 
relief  prayed  for  by  appellee  in  its  complaint  was  the  pre- 
vention of  a  sale  of  its  property  by  the  tax-collector  of 
Cochise  County  to  enforce  the  payment  of  the  taxes  levied 
against  said  property  for  the  year  1901 ;  that,  under  the  law 
as  it  then  existed,  after  March  3,  1902,  the  tax-collector  lost 
jurisdiction  in  the  premises;  and  that  there  was  no  method 
provided  by  which  said  taxes  could  be  collected.  It  is  there- 
fore urged  that,  **if  the  court  should  adhere  to  the  opinion 
already  announced,  ...  a  new  trial  in  the  district  court  could 
have  no  practical  result  whatever.    If  the  district  court,  upon 
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the  whole  evidence,  should  dismiss  the  complaint,  the  plaintiff 
would  be  in  no  way  injured,  the  defendant  in  no  way  bene- 
fited; and  precisely  the  same  result  would  follow  if,  upon  the 
whole  evidence,  the  court  should  decide  that  the  plaintiff  was 
entitled  to  an  injunction,  because  an  injunction,  at  that 
stage  of  the  case,  would  in  no  way  affect  the  rights  of  either 
party."  It  is  also  suggested  that  the  only  proper  course  open 
to  the  court  is  either  to  afiSrm  the  judgment,  or  to  dismiss 
the  appeal  on  the  ground  that  there  is  no  substantial  contro- 
versy between  the  parties  now,  and  that  no  good  results  can 
follow  from  any  further  litigation  in  the  case. 

An  examination  of  the  injunction  granted  by  the  trial 
court  shows  that  it  restrains  the  tax-collector  and  the  county 
of  Cochise  from  collecting,  or  in  any  manner  attempting  to 
collect,  the  taxes  in  question.  The  order  is  not  restricted  to 
the  prevention  of  a  sale  by  the  tax-collector  under  the  pro- 
visions of  the  law  in  force  and  effect  at  the  time  the  suit 
was  brought.  If,  therefore,  we  were  to  follow  the  suggestion, 
and  either  affirm  the  judgment  or  dismiss  the  appeal,  the 
effect  would  be  to  continue  in  force  this  injunction,  and  to  tie 
the  hands  of  the  tax-collector  of  the  county  from  hereafter 
collecting  or  attempting  to  collect  the  taxes  for  the  year  1901 
in  any  manner  or  at  all.  It  is  true  that  the  law  in  force  and 
effect  at  the  time  the  injunction  was  granted  has  been  re- 
pealed, and,  even  had  it  not  been  repealed,  it  may  be  that 
no  sale  could  now  be  made  by  the  tax-collector.  It  does  not 
follow  that  there  may  not  be,  under  the  law  of  1903,  a  method 
for  the  collection  of  this  tax.  At  any  rate,  inasmuch  as  we 
found  that  the  judgment  should  be  reversed,  this  injunction 
ought  not  to  be  permitted  to  stand;  and  as  we  found  that 
the  appellee,  under  the  allegations  of  its  complaint,  is  entitled 
to  some  relief,  the  only  disposition  we  can  properly  make  of 
the  case  is  to  remand  it  for  a  new  trial. 

It  may  be  admitted,  as  suggested  by  counsel  for  the  appel- 
lee, that  it  will  be  entirely  within  the  power  of  the  appellee, 
when  the  case  is  remanded,  to  dismiss  the  action.  Until  the 
action  is  dismissed,  there  will  still  remain  a  substantial  con- 
troversy between  the  parties,  unless  it  be  conceded  by  the 
appellants  that  there  remains  no  method  of  enforcing  the 
collection  of  the  tax — a  concession  which  doubtless  will  not 
be  made. 
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We  see  no  reason  to  change  or  modify  the  order  reversing 
the  judgment  and  remanding  this  case  for  a  new  trial 

Kent,  C.  J.,  and  Doan,  J.,  concur. 


[Criminal  No.  173.     Filed  Mareh  26,  1904.] 
[76  Pae.  611.] 

UNITED  STATES  OF  AMERICA,  Plaintiff  and  Appellant, 
V,  JOHN  STOFELLO,  Defendant  and  Respondent 

1.  CsiMiNAL  Law — ^Indians — ^Intoxicating  Liquoes — Knowledge — In- 
tent— Not  Essential  Element  or  Offense— Act  of  Gonobess 
January  30,  1897,  29  Stats.  506,  o.  109,  Constbubd.  —  Under 
the  act,  iupra,  making  it  an  offense  for  anj  person  to  sell,  give 
awaj,  or  dispose  of  intoxicating  liquors  to  an  Indian,  a  ward  of 
the  gOTemment,  under  the  charge  of  an  Indian  superintendent  or 
agent,  knowledge  or  intent  is  not  an  essential  ingredient,  and  it  is 
no  defense  that  the  defendant  actually  believed  that  the  person  to 
whom  he  sold  was  a  Mexican. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District.  George  R.  Davis,  Judge.  Requested 
instruction  held  proper. 

The  facts  are  stated  in  the  opinion. 

Frederick  S.  Nave,  United  States  Attorney,  and  John  H. 
Campbell,  Assistant  United  States  Attorney,  for  Appellant. 

No  appearance  for  Respondent. 

SLOAN,  J. — One  John  Stofello  was  indicted,  tried,  and 
acquitted  in  the  court  below  for  the  crime  of  giving,  selling, 
and  disposing  of  intoxicating  liquor  to  an  Indian,  a  ward  of 
the  government  of  the  United  States,  under  charge  of  an 
Indian  agent.  The  indictment  was  brought  under  the  act 
of  Congress  approved  January  30,  1897  (29  Stats.  506,  c. 
109),  which,  in  part,  reads  as  follows:  "Any  person  who  shall 
sell,  give  away,  dispose  of ,  .  .  .  intoxicating  liquors  ...  to 
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an  Indian,  a  ward  of  the  government,  under  the  charge  of  an 
Indian  superintendent  or  agent,  .  .  .  shall  be  punished,"  etc. 
Upon  the  trial  the  defendant  was  permitted  to  show  that  he 
sold  the  liquor  under  the  honest  belief  that  the  Indian  to 
whom  he  sold  it  was  a  Mexican.  The  United  States  attorney 
requested  the  court  to  give  the  following  instruction:  **The 
statute  makes  it  an  offense  to  sell,  give  away,  or  dispose  of, 
intoxicating  liquor  to  an  Indian,  a  ward  of  the  government, 
under  charge  of  an  Indian  agent.  It  is  not  an  element  of  this 
offense  that  an  offender  shall  know  the  person  to  whom  he 
sells,  gives  away,  or  disposes  of  intoxicating  liquor  is  au 
Indian,  a  ward  of  government,  under  charge  of  an  Indian 
agent  The  law  places  the  risk  as  to  the  lawfulness  of  the 
selling,  giving,  or  disposing  of  intoxicating  liquor  upon  the 
one  who  sells,  gives,  or  disposes  of  the  liquor.  Therefore  it 
is  not  a  proper  defense  for  one  charged  with  the  commission 
of  this  offense  to  assert  that  he  did  not  know  the  person  to 
whom  he  sold,  gave,  or  otherwise  disposed  of  the  liquor,  was 
an  Indian,  if  in  fact  he  did  sell,  give  away,  or  dispose  of 
intoxicating  liquor  to  an  Indian,  a  ward  of  the  government, 
under  charge  of  an  Indian  agent,  knowing  at  the  time  that 
he  was  selling,  giving  away,  or  disposing  of  intoxicating  liquor 
to  some  person."  The  court  refused  to  give  this  instruction, 
and  the  government  has  brought  this  appeal,  under  section 
1038  of  the  Penal  Code,  to  test  the  correctness  of  this  ruling. 
It  will  be  noted  that  the  statute,  in  plain  terms,  makes 
the  selling,  giving,  or  disposing  of  intoxicating  liquor  to  an 
Indian,  a  ward  of  the  government,  under  the  charge  of  an 
Indian  superintendent  or  agent,  a  crime.  The  word  ''know- 
ingly" is  not  used  in  the  act,  nor  is  any  word  of  similar 
import  found  therein.  An  examination  of  the  authorities  has 
satisfied  us  that  the  offense  created  by  the  statute  is  of  that 
class  of  crimes  in  which  knowledge  or  guilty  intent  is  not  an 
essential  ingredient,  and  nee<l  not  be  proven.  The  doing  of 
the  prohibited  thing  is  made  an  offense,  without  regard  to  the 
purpose  or  intent.  Such  crimes  are  in  the  nature  of  police 
regulations,  imposing  criminal  penalties  for  their  violation, 
withc»ut  regard  to  purpose  or  intent.  The  object  of  such 
statutes  is  to  require  such  diligence  as  will  render  their  viola- 
tion impossible,  the  end  sought  being  the  protection  of  the 
public.    People  v.  Roby,  52  Mich.  577,  18  N.  W.  365,  50  Am. 


March,  1904.]  Taylor  v.  Burns.  463 

Rep.  270;  People  v.  Curtis,  129  Mich.  1,  95  Am.  St.  Rep.  404, 
87  N.  W.  1040 ;  Commonwealth  v.  Emmons,  98  Mass.  8 ;  Com- 
monwealth V.  Stevens,  155  Mass.  294,  29  N.  E.  508;  Commmu 
wealth  V.  Julius,  143  Mass.  134,  8  N.  E.  898;  Commonwealth 
V.  Zclt,  138  Pa.  St.  615,  21  Atl.  7,  11  L.  R.  A.  602. 

We  hold  that  the  instruction  asked  for  correctly  stated  the 
law,  and  should  have  been  given. 

Kent,  C.  J.,  and  Doan,  J.,  concur. 


[Gfyil  No.  840.     Filed  Mareh  26,  1904.] 
[76  Pac.  623.] 

CHARLES  M.  TAYLOR,  Plaintiff  and  Appellant,  v. 
THOMAS  BURNS  et  al.,  Defendants  and  Appellees. 

1.  SALB— CONTBAOT — POWXBS — TNTEEPBETATION — NOT  COUPLED  WITH  AN 

Interest — Bevooablb  at  Will. — Where  the  owner  of  certain  min- 
ing claims,  for  a  consideration  of  one  dollar,  and  money  and  labor 
theretofore  expended,  and  of  labor  thereafter  to  be  expended  on  said 
claims,  sold  them  to  plaintiff  on  condition  that  he  should  paj,  when- 
ever he  could  sell  the  mines,  forty-five  thousand  dollars,  and  in  addi- 
tion thereto  one  eighth  of  whatever  was  received  in  excess  thereof, 
the  agreement  also  providing  that  the  parties  were  to  aid  each  other 
in  the  negotiation  and  sale,  and  the  ovmer  agreeing  to  execute  any 
deeds  necessary  to  convey  a  good  title  to  any  purchaser,  the  agree- 
ment conveyed  no  title  to  or  estate  in  the  mines  to  plaintiff,  but  was 
merely  a  power  of  attorney  to  sell,  not  coupled  with  an  interest 
and  revocable  at  the  will  of  the  owner. 

2.  Same — Same — Consteuction. — The  intention  of  the  parties  to  a 
contract  must  govern,  as  the  intention  is  evidenced  by  a  considera- 
tion of  the  entire  instrument.  Particular  words  may  not  be  isolatedly 
considered,  but  the  whole  contract  must  be  brought  into  view  and 
interpreted  with  reference  to  the  nature  of  the  obligations  between 
the  parties,  and  the  intention  which  they  have  manifested  in  forming 
them. 

8.  Powers — When  Ibeevogablk— Tbicket  ▼.  Crowe,  ante,  p.  176,  71 
Pac.  965,  Followed. — The  interest  which  will  render  a  power  of 
attorney  irrevocable  must  be  in  the  subject  of  the  power,  and  not 
pertain  to  the  power  itself. 
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APPEAIj  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    Affirmed. 

Affirmed.    See  opinion,  203  U.  S.  120. 

The  facts  are  stated  in  the  opinion. 

Barnes  &  Martin,  and  D.  L.  Cunningham,  for  Appellant 

We  contend  that  the  agreement  placed  in  evidence  in  this 
case  was  not  a  power  of  attorney  at  all,  but  a  contract  of  sale, 
and  for  good  consideration,  and  hence  irrevocable  by  the  party 
of  the  first  part;  it  could  only  be  rescinded  and  set  aside  by 
the  consent  of  both  parties. 

It  was  contended  that  the  granting  word  in  this  contract — 
viz.  the  word  *' sells "  (**said  Bums  sells  to  said  party  of 
the  second  part  said  mining  claims*') — is  not  a  word  of  con- 
veyance but  is  applicable  only  to  personal  property,  and  is 
not  a  word  Which  can  be  used  or  construed  as  giving  any  title 
or  right  to  a  mining  claim.  This  we  deny.  But  for  the  stat- 
ute of  frauds,  section  2708,  which  makes  the  term  "real 
estate"  under  the  statute  of  frauds  to  include  mines  and 
mining  claims,  mining  claims  could  be  sold  orally.  But  the 
statute  of  frauds  requires  that  a  contract  for  a  sale  of  real 
estate  shall  be  in  writing,  and  includes  mining  claims  under 
the  head  of  real  estate  in  that  title.  This  title  simply  pro- 
vides that  such  contracts  shall  be  in  writing,  and  is  not  an 
authority  for  the  form  of  the  document.  Mining  claims  may 
be  sold  by  bill  of  sale  so  far  as  that  statute  is  concerned.  It 
is  held,  in  Table  Mountain  T.  Co.  v.  Stranahan,  20  Cal.  198, 
that  mining  claims  can  be  transferred  orally.  The  statutes 
of  California  afterwards  required  them  to  be  in  writing.  In 
the  absence  of  such  a  statute  an  oral  transfer  would  be  good. 
This  has  also  been  held  in  Union  Con,  Min,  Co,  v.  Taylor,  100 
U.  S.  37,  25  L.  Ed.  541,  and  Lockhart  v.  Rollins,  2  Idaho,  540, 
21  Pac.  413. 

A  mining  claim  is  not  an  estate  of  any  of  the  tenures  known 
at  common  law ;  it  is  not  an  estate  in  fee ;  it  is  land  owned 
by  the  United  States,  in  which  the  United  States  permits  citi- 
zens to  acquire  certain  rights  upon  certain  conditions.  These 
rights  so  acquired  become  very  valuable  oftentimes,  and  the 
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rights  of  a  citizen  who  has  complied  with  the  acts  of  Congress 
are  as  complete  as  though  he  owned  in  fee  simple,  but  it  is 
merely  a  license  granted  him  by  the  government.  '^They  are 
subject  to  bargain  and  sale.  They  are  property  in  the  full- 
est sense  of  the  word.  May  be  sold,  transferred,  mortgaged 
and  inherited."  Miller,  Justice,  in  Forbes  v.  Oracey,  94  U.  S. 
762,  24  L.  Ed.  313;  Belk  v.  Meager,  104  U.  S.  279,  26  L.  Ed. 
735,  says  actual  possession  is  not  necessary  for  the  protection 
of  title  acquired  by  valid  location;  it  is  simply  the  right  to 
possession,  while  the  paramount  title  remains  in  the  United 
States. 

Such  a  right  is  transferred  by  the  term  *'sell*'  without 
any  regard  to  the  character  of  the  fee  or  of  the  title,  and  the 
word  **sell''  in  a  contract  is  a  word  of  assignment  of  all  the 
right  to  possession  of  the  party  who  is  the  seller,  and  the 
ordinary  words  of  conveyance,  ** grant,  bargain,  and  sell," 
are  not  required.  The  words  *' grant"  and  ** bargain"  are 
not  necessary  because  the  term  ''sell"  implies  and  carries  with 
it  all  right  of  the  locator  to  the  possession  of  the  claims. 
(Krider  v.  Lafferty,  1  Whart.  303.) 

If,  however,  it  is  to  be  construed  as  a  power  of  attorney, 
it  was  a  power  of  attorney  coupled  with  the  right  of  posses- 
sion, which  was  all  that  Bums  had;  it  was  an  interest  in  the 
subject-matter  for  good  and  valuable  consideration,  and  a 
power  coupled  with  such  an  interest  could  not  be  revoked. 
It  was  held,  in  Hunt  v.  Rousmanier^s  Admrs,,  8  Wheat.  175, 
5  L.  Ed.  589,  that  a  power  of  attorney  coupled  with  an  in- 
terest is  irrevocable  and  binds  the  party  giving  it,  and  may 
be  executed  after  his  death.  Where  an  authorization  or  power 
of  attorney  is  coupled  with  an  interest,  or  where  it  is  given 
for  valuable  consideration,  it  is,  from  its  own  nature  and 
character,  irrevocable.  Knapp  v.  Alvord,  10  Paige,  205; 
Bonney  v.  Smith,  17  111.  533 ;  Raymond  v.  Squire,  11  John.  47. 

Herring  &  Sorin,  for  Appellees. 

It  is  well  settled  that,  though  an  instrument  contains  words 
expressing  an  absolute  transfer,  it  will  not  be  construed  as  a 
deed  if,  taking  the  whole  instrument  together,  it  appears  that 
such  was  not  the  intention  of  the  parties.  Peterson  v.  Mc- 
Cauley  (Tex.  Civ.  App.),  25  S.  W.  826;  Wallace  v.  Wilcox, 
27  Tex.  60;  Sherman's  Lessee  v.  DiU,  4  Yeates  (Pa.),  295,  2 
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Am.  Dec.  408;  Stewart  v.  Lang,  37  Pa.  St.  201,  78  Am.  Dec. 
414;  Jackson  v.  Moncrief,  5  Wend.  26;  Dunnaway  v.  Day, 
163  Mo.  415,  63  S.  W.  731 ;  Williams  v.  Paine,  169  U.  S.  76, 
42  L.  Ed.  658,  18  Sup.  Ct.  279;  Anderson  v.  Bead,  106  N. 
Y.  333,  13  N.  E.  292. 

SLOAN,  J. — The  appellant  brought  suit  in  the  court  below 
against  the  appellees  to  quiet  title  to  three  mining  claims, 
known  as  the  ** Victor,"  ** Magnet,"  and  "Comet,"  situate  in 
the  California  Mining  District,  in  Cochise  County.  These 
claims  were  located  on  the  twenty-seventh  day  of  February, 
1900,  by  the  appellee,  Thomas  Bums.  On  November  9,  1901, 
Bums  conveyed  a  one-fourth  interest  in  the  claims  to  the 
appeUee  John  A.  Duncan,  and  on  the  ninth  day  of  March, 
1903,  Bums  and  Duncan  entered  into  an  agreement  for  the 
sale  of  the  claims  with  the  appellee  S.  B.  Kaufman,  as  trus- 
tee. The  appellant,  Taylor,  bases  his  title  to  the  claims  upon 
an  agreement  entered  into  with  Bunui  on  the  twenty-sixth 
day  of  March,  1901.    This  agreement  is  as  follows: — 

"This  memorandum  of  agreement,  made  and  entered  into 
this  26th  day  of  March,  A.  D.  1901,  by  and  between  Thomas 
Bums  (a  widower)  of  Cochise  County,  Arizona,  the  party 
of  the  first  part  and  Charles  M.  Taylor  of  Tucson,  Arizona, 
the  party  of  the  second  part,    Witnesseth : 

'*That  the  said  party  of  the  first  part  in  consideration  of 
the  sum  of  one  dollar  lawful  money  of  the  United  States 
of  America  in  hand  paid,  the  receipt  whereof  is  hereby  ac- 
knowledged, and  for  the  further  consideration  of  money  and 
labor  heretofore  expended,  and  of  labor  to  be  hereafter  ex- 
pended in  and  upon  the  Magnet  Mining  Claim,  the  Comet 
Mining  Claim  and  the  Victor  Mining  Claim,  situate  in  the 
California  Mining  District,  in  the  Chiricahua  Mountains, 
Cochise  County,  Arizona  Territory,  sells  to  the  said  party  of 
the  second  part  the  said  mining  claims  upon  the  terms  and 
conditions  following,  to  wit: 

**The  said  party  of  the  second  part  shall  pay  to  the  party 
of  the  first  part,  whenever  he  shall  negotiate,  sell  or  place 
said  mines  to  any  assignee  of  the  said  party  of  the  second 
part,  forty-five  thousand  dollars  ($45,000.00)  and  in  addi- 
tion thereto  one-eighth  (i^)  of  whatever  price  the  said  party 
of  the  second  part  may  be  able  to  sell,  place  or  negotiate  the 
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said  mines,  for  a  consideration  in  excess  of  said  $45,000.00; 
that  is  to  say  the  party  of  the  second  part  is  authorized  to 
sell  and  negotiate  the  said  mines  for  any  price  above  the  sum 
of  $45,000.00,  and  may  retain  out  of  said  purchase  price  seven- 
eighths  (%)  of  said  selling  price  above  such  sum  of  $45,000. 

**The  said  parties  hereto  hereby  mutually  agree  to  aid  each 
other  in  the  negotiation  and  sale  of  said  mining  claims,  to  the 
end  that  the  same  may  be  sold  and  the  consideration  realized 
as  quickly  as  possible.  And  the  said  party  of  the  first  part 
hereby  agrees  to  execute  any  deed  or  deeds  or  conveyances 
that  may  be  hereafter  necessary  to  convey  a  good  title  to  said 
mining  claims  to  whomsoever  may  purchase  the  same. 

''This  contract  is  to  take  the  place  of  and  supersede  any 
and  all  other  contract  or  contracts  heretofore  made  by  said 
parties  hereto,  with  reference  to  said  mining  claims. 

''In  Witness  Whereof,  the  said  parties  have  hereunto  set 
their  hands  this  twenty-sixth  day  of  March,  A.  D.  1901. 

**  Executed  in  Duplicate. 

'*  [Signed]  Thos.  Burns. 

''CM.  Taylor.'* 

Upon  the  trial  of  the  action  the  court  admitted  this  agree- 
ment in*  evidence,  but  found  that  it  vested  in  plaintiff  no 
estate,  right,  or  title  in  or  to  the  said  mining  claims,  and 
gave  judgment  against  the  appellant  and  in  favor  of  the 
appellees,  quieting  their  title  in  and  to  the  same. 

The  only  question  involved  is  the  construction  to  be  given 
the  agreement  between  Taylor  and  Bums.  The  contention 
of  the  appellant  is  that  the  agreement  amounted  to  a  sale  to 
him  of  the  mines  for  a  given  and  valid  consideration  ex- 
pressed in  the  instrument.  The  contention  of  counsel  for  the 
appellees  is  that,  from  the  instrument  as  a  whole,  it  clearly 
amounts  to  nothing  more  than  a  power  of  attorney  authoriz- 
ing Taylor  to  negotiate  the  sale  of  the  claims  upon  the  terms 
stated  in  the  agreement,  revocable  at  will.  Upon  the  latter 
contention  it  was  admitted  by  the  appellant  that,  if  the 
instrument  was  revocable  at  the  will  of  Bums,  such  revoca- 
tion was  made  by  Bums  on  February  27,  1903. 

It  is  a  settled  rule  of  construction  of  instruments  of  this 
character  that  the  intention  of  the  parties  must  govern,  as 
this  intention  is  evidenced  by  a  consideration  of  the  entire 
instrument.    WiUiams  v.  Paine,  169  U.  S.  76,  18  Sup.  Ct.  279, 
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42  L.  Ed.  658.  "The  elementary  canon  of  interpretation  is 
not  that  particular  words  may  be  isolatedly  considered,  but 
that  the  whole  contract  must  be  brought  into  view  and  inter- 
preted with  reference  to  the  nature  of  the  obligation  between 
the  parties,  and  the  intention  which  they  have  manifested  in 
forming  them.''  O'Brien  v.  Miller,  168  U.  S.  287,  18  Sup.  Ct. 
140,  42  L.  Ed.  469.  Tested  by  this  rule,  the  agreement  can- 
not be  construed  as  a  conveyance.  For  a  consideration,  Bums 
agreed  to  sell  upon  certain  terms  and  conditions  expressed. 
These  terms  and  conditions  were  that  Taylor  was  empowered 
and  authorized  to  sell  and  negotiate  the  mines  for  any  price 
above  forty  five  thousand  dollars;  that,  upon  such  sale  being 
made,  he  should  pay  to  Burns  forty-five  thousand  dollars  of 
the  purchase  price,  and  one  eighth  of  the  excess  of  the  pur- 
chase price  over  and  above  forty-five  thousand  dollars,  and 
that  both  parties  should  aid  and  assist  each  other  in  the  nego- 
tiation and  sale  of  the  claims,  in  order  that  they  might  quickly 
be  sold,  and  the  consideration  realized;  and  that,  further, 
upon  said  sale,  Bums  should  execute  any  deed  or  deeds  of 
conveyance  that  might  be  necessary  to  convey  a  good  title 
to  the  purchaser  or  purchasers.  It  wiU  be  noted  that  Taylor 
was  not  obligated  to  pay  any  sum  or  sums  of  money  what- 
ever. There  is  nothing  in  the  instniment  which  would  permit 
a  recovery  by  Burns  against  Taylor  of  any  part  of  the  pur- 
chase price.  Upon  no  theory  can  the  instrument  be  construed 
as  a  sale  i7i  prmsenti.  As  an  agreement  to  sell  in  futuro,  it 
lacks  the  essential  element  of  mutuality,  in  that  Taylor  was 
not  obligated  to  pay  the  purchase  price,  or  any  part  of  it, 
or  even  to  effect  a  sale.  Again,  the  instrument  expressly 
provides  that,  in  case  Taylor  should  eflPect  a  sale,  the  deed 
of  conveyance  should  be  made  by  Bums,  which  is  an  admis- 
sion that  the  instrument  was  not  to  be  construed  as  divesting 
Bums  of  his  title,  and  that  a  conveyance  from  him  would 
be  necessary  to  vest  his  title  in  any  purchaser.  Not  only  does 
the  contract  fail  to  vest  any  title  in  Taylor,  but  it  does  not 
contemplate  that  Taylor  should  ever  acquire  the  title.  It 
merely  provides  that  upon  the  contingency  of  a  sale  to  an- 
other, brought  about  by  his  efi'orts  or  the  joint  efforts  of  him- 
self and  Bums,  Taylor  should  share  in  the  proceeds  of  such 
sale.  Taking  the  instrument  as  a  whole,  it  appears  that  it  was 
intended  merely  as  a  power  of  attomey  authorizing  Taylor 


March,  1904.]  Taylor  v.  Burns.  469 

to  effect  a  sale  of  the  mines,  upon  the  terms  mentioned,  as 
the  agent  of  Bums.  Nor  is  this  power  of  attorney  one  which, 
in  legal  effect,  can  be  construed  as  being  coupled  with  an 
interest  in  the  mining  claims,  so  that  it  could  not  be  revoked. 
There  is  nothing  in  the  instrument  which  evidences  an  inten- 
tion that  Taylor  should  acquire  an  interest  in  the  premises 
pending  a  sale  of  the  same.  Mention  of  future  labor  as  part 
consideration  is  of  no  avail  as  conferring  an  interest,  for  it 
fails  to  bind  Taylor  to  perform  any  work;  nor  does  it  state 
by  whom  this  labor  was  to  be  performed,  when  it  was  to  be 
done,  or  of  what  it  should  consist.  It  is  not  even  provided 
that  Taylor  should  have  any  right  of  possession  during  the 
pendency  of  the  sale,  or  should  pay  any  of  the  expense  of 
the  annual  labor  required  by  law.  Manifestly  the  only  in- 
terest which  Taylor  acquired  under  the  agreement  was  the 
contingent  one  of  sharing  in  the  proceeds  of  the  sale  in  case 
he  should  effect  it.  The  interest  which  will  render  the  power 
of  attorney  irrevocable  must  be  in  the  subject  of  the  power, 
and  not  pertain  to  the  power  itself.  As  we  have  said,  there  is 
nothing  in  the  instrument,  taken  as  a  whole,  which  gave  Tay- 
lor any  interest  in  the  mining  claims.  He  did  not  have  the 
right  of  possession.  His  sole  interest  related  to  the  consid- 
eration or  proceeds  to  be  derived  from  the  sale.  His  power 
or  agency  was  not,  therefore,  in  legal  contemplation,  one  cou- 
pled with  an  interest.  In  the  case  of  Trickey  v.  Crowe,  ante, 
p.  176,  71  Pac.  968,  this  court  declared,  in  speaking  of  a 
power  of  attorney  coupled  with  an  interest,  that  by  **such 
interest  is  not  meant  an  interest  in  that  which  is  produced 
by  the  exercise  of  power,  but  it  miLst  be  an  interest  in  the 
property  on  which  the  power  is  to  operate";  and,  further, 
that  "the  authority  to  sell  on  commission  is  not  an  authority 
coupled  with  an  interest."  We  hold,  therefore,  that  the 
agreement  did  not  confer  any  title  to  or  estate  in  the  mines 
in  question  upon  Taylor,  and  that  the  findings  and  decree  of 
the  trial  court  are  correct. 
The  judgment  will  be  affirmed. 

Kent,  C.  J.,  and  Davis,  J.,  concur. 


INDEX. 


INDEX. 


ABAKDONMSNT.    See  Water  and  Water-Bights,  1,  8,  10, 
ABATEMENT.     See  Attachment,  1;  Statutory  Gonstnietion,  1« 
ABSTRACT  OF  BECX)BD.    See  Appeal  and  Error,  1,  8. 
ACCESSOBT.    See  Criminal  Law,  2a. 

ACTION. 

For  wrongful  death.    See  Bailroads,  4,  5,  6. 

Motion  to  diBmisSy  when  properly  denied.  See  Attorney  and  Client,  1. 

To  recover  mining  claim.    See  Mines  and  Mining,  2. 

To  set  aside  judgment,  showing,  sufficiency.    See  Judgment,  1,  2. 

ACTION  TO  QUIET  TITLE. 

L  Action  to  Qudet  Title — Equity — Trial— JuBYr-lNTEBBOGATOBnss — 
Findings  —  Advisory  —  Error  —  Cannot  Be  Based  Upon  —  Rev. 
Stats.  Ariz.  1901,  Par.  1427,  Constrxted— Henry  v.  Mayer,  6  Ariz. 
103,  53  Pac.  590;  Egan  v.  Estrada,  6  Ariz.  248,  56  Pag.  721, 
Followed. — ^Where,  in  an  equity  suit  to  quiet  title  to  a  certain 
mining  claim,  the  court  in  accordance  with  the  provisions  of  statute, 
tupra,  submitted  certain  interrogatories  concerning  disputed  issues 
of  fact,  error  could  not  be  predicated  on  the  form  in  which  the 
interrogatories  were  propounded,  since  the  answers  to  the  questions 
submitted  could  at  most  be  only  advisory.  (Taggart  Mercantile  Co. 
v.  Clack,  295.) 

2.  Action  to  Quiet  Title— Evidence— Mortgage — ^Foreclosure — Nec- 
essary Parties. — ^In  an  action  to  quiet  title  evidence  that  plaintiff 
was  the  holder  of  a  sheriff's  deed  upon  foreclosure  sale  is  insufficient 
to  support  a  judgment  in  his  favor  as  against  defendants  in  pos- 
session and  claiming  title  under  a  deed  executed  and  recorded  prior 
to  the  institution  of  the  foreclosure  proceedings,  where  it  appears 
from  the  record  in  the  foreclosure  suit  that  defendants  were  not 
made  parties  therein.  They  being  indispensable  parties,  were  not 
bound  by  the  foreclosure.     (Qoodwin  v.  Tyrrell,  238.) 

8.  Action  to  Quiet  Title— Pleading — Proof — Variance — Rev.  Statb. 
Ariz.  1887,  Par.  3132,  Construed. — In  an  action  under  paragraph 
8132,  tupra,  providing  that  "An  action  to  determine  and  quiet  the 
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title  of  real  propertj  may  be  brought  l^^  any  one  haTing  or  elaiming 
an  interest  therein,  whether  in  or  out  of  pOBaearion  of  the  bkum, 
against  another  who  elaima  an  estate  or  interest  adverse  to  him," 
where  plaintiif  alleged  that  he  was  the  owner  in  fee  of  eertain 
propertj,  proof  of  an  equitable  title  in  plaintiif  does  not  constitute 
■aeh  a  varianee  as  to  preclude  a  recovery.    (Oliver  v.  Dougherty,  65.) 

4.  Sams— EzxcunoN  Salb — Pubohasxb — ^Aoquiub  Equitabli  Title — 
May  Maintain  Action  to  Quht  Title — ^^ev.  Stats.  Abu.  1887, 
Pab.  3132,  Constbubd. — ^Where  defendant  purchased  certain  prop- 
erty at  a  foreclosure  sale,  receiving  a  sheriff's  certificate,  but  no 
deed,  and  went  into  possession,  and  subsequently  his  interest  was 
sold  on  execution,  the  purchaser  acquires  all  the  equitable  title 
of  defendant,  and  plaintiff  as  assignee  can  maintain  an  action 
against  defendant  to  quiet  title,  under  paragraph  8132,  svpro. 
(Oliver  v.  Dougherty,  65.) 

Bee  Mines  and  Mining,  1,  8,  6,  ?• 
ADMISSIONS.    See  Mines  and  Mining,  7. 
ADYEBSE  POSSESSION.    See  Ejeetmenty  1,  2;  Mines  and  Mining,  8. 

ALIENS. , 

1.  Aliens — Chinese  Exclusion  Acts — Pbivileqed  Pebsons — Cebtdi- 

gates — Mebchants — Salesman  Is  not — Treaty  op  Novembeb  17, 
1880  (22  Stats.  826),  Treaty  op  March  26,  1894  (28  Stats. 
1210),  Act  or  Conobess  op  July  5,  1884,  c.  220,  23  Stats.  115 
(U.  S.  CoMP.  Stats.  1901,  p.  1805),  and  Act  or  Conobess  or  No- 
vembeb 3,  1893,  c.  14,  Sec.  2,  28  Stats.  8  (IT.  S.  Comp.  Stats. 
1901,  p.  1323),  Constbubd. — ^Under  the  treaties,  supra,  providing 
that  Chinese  persons  entitled  to  come  into  the  United  States  when 
provided  with  the  certificate  prescribed  by  act  of  Congress  of  July 
5,  1884,  supra,  are  Chinese  subjects,  being  officials,  teachers,  stu- 
dents, merchants,  or  travelers  for  curiosity  or  pleasure,  and  under 
act  of  Congress  of  November  3,  1893,  supra,  defining  the  term 
"merchant,"  as  used  in  the  exclusion  acts,  to  be  a  person  engaged 
in  buying  and  selling  merchandise  at  a  fixed  place  of  bucdnesB, 
which  business  is  conducted  in  his  name,  and  who  does  not  engage 
in  manual  labor,  except  in  the  conduct  of  said  business,  a  person 
described  in  his  certificate  as  a  ''i^alesman"  is  not  described  as  a 
merchant  within  the  generally  accepted  meaning  of  the  word  or 
within  the  statutory  meaning  thereof.  (United  States  v.  Gin  Hing, 
416.) 

2.  Same — Same — Cebtiticates — Must  Contobm  Stbictly  to  Bequibb- 

ments  or  Exclusion  Act— Act  or  Congbess  or  Jxtly  5,  1884,  a 
220,  23  Stats.  115  (U.  S.  Comp.  Stats.  1901,  p.  1305),  CrrED.—The 
provisions  of  the  act,  supra,  requiring  Chinese  persons  to  procure 
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certificates,  stating  certain  facts,  must  be  strietlj  complied  with  in 
order  that  the  certificate  may  be  of  value  to  the  person  holding 
the  same  to  establish  his  right  to  come  or  remain  within  the  United 
States.     (United  Stetes  t.  Qin  Hing,  416.) 

8.  Saio— 6am»— Samx— Sams— Mkechant  —  Gbtoioati  Must  Con- 
tain What— Act  or  Congbbss  or  Mat  6,  1882,  o.  126,  22  Stats. 
68  (U.  S.  CoMP.  Stats.  1901,  p.  Id05),  and  Act  or  Congbsss,  July 
5,  1884,  c.  220,  23  Stats.  815,  1  Supp.  Bxv.  Stats.  U.  S.  458 
(U.  S.  CoMP.  Stats.  1901,  p.  1305),  Consteued.— Under  the  act 
of  May  6,  1882,  mpraf  it  was  not  required  that  the  certificate  should 
state  that  "such  person  is  entitled  bj  this  act  to  come  within  the 
United  States,"  nor  did  it  require  that  a  merohant's  certificate 
should  state  ''the  nature,  character  and  estimated  value  of  the  busi- 
ness carried  on  by  him."  By  the  act  of  July  5,  1884,  supraj  these 
requirements  were  added  to  those  then  existing,  and  a  certificate 
which  fails  to  contain  them  is  defective  and  affords  to  the  holder 
thereof  no  right  to  enter  or  to  remain  within  the  United  States. 
(United  States  v.  Qin  Hing,  416.) 

4.  Saiob — Same — Same  —  Evidence  —  Cebtipigate  SoiiE  Evidenob  or 

Bight— Act  or  Congress  or  July  5,  1884,  o.  220,  23  Stats.  115 
(U.  S.  CoMP.  Stats.  1901,  p.  1305),  Oonstbuep.— Under  the  act  of 
July  5,  1884,  wpra,  providing  that  the  certificate  shall  be  the  sole 
evidence  permissible  on  the  part  of  the  person  producing  the  same 
to  establish  a  right  of  entry  into  the  United  States,  it  is  error  for 
the  court  to  receive  evidence  aliunde  that  a  Chinese  person,  whose 
certificate  states  his  occupation  as  "salesman"  is  in  fact  a  mer- 
chant, and  hence  a  member  of  a  privileged  class.  (United  States 
V.  Qin  Hing,  416.) 

5.  Same — Same — Same — Same — Same — ^Even  it  Pebmitted  to  Enter 

BY  Collector  or  Customs. — The  certificate  being  the  sole  evidence 
permissible  to  establish  a  right  of  entry  into  the  United  States,  and 
being  required  to  be  produced  whenever  lawfully  demanded,  and 
the  act  further  providing  that  ' '  any  person  found  unlawfully  within 
the  United  States  shall  be  caused  to  be  removed  therefrom, ' '  the  fact 
that  the  defendant  has  already  been  permitted  to  enter  and  is  now 
within  the  country  does  not  alter  the  rule,  and  no  evidence  dliwide 
is  admissible  to  show  that  the  holder  is  in  fact  a  member  of  a 
privileged  class.     (United  States  v.  Gin  Hing,  416.) 

Non-resident   may   maintain   action   for   damages  for   death  hy 
wrongful  act.    See  Death  by  Wrongful  Act,  1. 

AMENDMENT. 

New  cause  of  action,  departure.    See  Limitations,  1. 

Upon  trial,  allowance  of  discretionary.    See  Appeal  and  Error,  30. 

See  Pleading  and  Practice,  1. 
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ANIMALS.    See  Constitutional  Law^  1. 
ANSWER.    See  Pleading  and  Practice,  1. 

APPEAL  AND  EBROB. 

1.  Appeal  and  Erbob — Abstract  op  Beoobd — Bill  or  Ezcbftionb — 
Statement  or  Fagts-^  Necessity  roB.— An  abstract  of  record 
cannot  supply  the  absence  of  a  bill  of  exceptions  or  statement  of 
facts.     (Edwards  v.  Simms.  261.) 

2.  Samu— Same — ^iNsuincisNCY — Prevents  Review— When. — ^Where 
the  record  does  not  contain  the  full  contents  of  deed  offered  in 
evidence  and  rejected,  the  judgment  will  not  be  reversed  for 
such  rejection,  as  there  might  have  existed  valid  reasons  therefor, 
such  as  the  form  of  its  acknowledgment  or  defects  in  its  execution 
which  made  it  incompetent.     (Edwards  v.  Simms,  261.) 

8.  Appeal  and  Error — Amount  in  Controversy — Jurisdiction — ^Re- 
plevin.— The  supreme  court  has  jurisdiction  on  appeal  from  a 
judgment  in  replevin,  where  defendant  was  in  possession  at  the 
time  suit  was  commenced,  filed  a  general  denial,  and  only  asked 
judgment  for  its  costs,  there  being  nothing  in  the  record  on  appeal 
to  show  that  the  property  was  out  of  defendant's  possession,  and 
the  form  of  judgment  indicating  that  it  was  not  in  plaintiff's  pos- 
session, the  matter  in  dispute  being  necessarily  the  property  itself, 
which  was  valued  at  $448.10.  (Gila  Valley  etc.  Co.  v.  Gila  County, 
292.) 

4.  Appeal  and  Error — ^Assignments  or  Error — ^Findings  or  Pact — 
Mere  Expressions  or  Court's  Opinion  not  Beviewabix. — ^Error 
predicated  upon  alleged  findings  which  are  mere  expressions  taken 
from  the  trial  court's  opinion,  and  not  the  findings  of  fact,  which 
were  signed  by  the  judge  and  became  the  basis  of  the  judgment, 
will  not  be  reviewed.     (Upton  v.  Weisling,  298.) 

6.  Appeal  and  Erbor — Assignments  or  Error — ^Must  Belate  Soialy 
TO  THE  Case  Appealed. — On  appeal  in  an  action  to  set  aside  a 
judgment  assignments  of  error  alleged  to  have  been  committed 
in  the  trial  of  the  action  sought  to  be  set  aside  cannot  be  con- 
sidered.    (MacBitchie  v.  Stevens,  410.) 

6.  Appeal  and  Error— Bond — Time  or  Fiung — Jurisdiction. — ^Whem 

the  record  discloses  that  an  appeal-bond  was  not  filed  within  twenty 
days  after  the  term  at  which  judgment  was  rendered,  the  supreme 
court  has  no  jurisdiction,  and  the  appeal  must  be  dismissed,  even 
though  the  defect  was  not  called  to  the  court's  attention  until  on 
rehearing.     (Shattuck  v.  CosteUo,  255.) 

7.  Appeal  and  Error — Criminal  Law — Bape — Conflict  in  Evidence — 

Verdict — ^Will  not  Be  Disturbed — Territory  v.  Miramontez,  4 
Ariz.  179,  36  Pac.  35;  Anderson  v.  Territory,  6  Ariz.  185,  56 


Appeal  and  Error.  477 

APPEAL  AND  EBBOB  (Continued). 

Pac.  717;  Dickson  v.  TEaBiroBT,  6  Abu.  199,  56  Pao.  971,  Pol- 
lowed. — Where  there  is  a  substantial  eonfliet  in  the  evidence  be- 
tween the  prosecutrix  and  the  defendant  and  his  accomplice  in  a 
prosecution  for  rape,  and  no  attack  was  made  upon  the  credibility 
of  prosecutrix  aside  from  those  contradictions,  and  no  motive 
for  perjury  shown,  the  verdict  will  not  be  disturbed  on  appeal. 
(Trimble  v.  Territory,  273.) 

8.  Appeal  and  Ebbob — Cboss-Appbal— -Assiqnuent  of  Cboss-Ebbob 
Negessaby. — Objections  by  appeUee  cannot  be  considered  without 
an  assig^nment  of  cross-error  unless  the  error  complained  of  appears 
upon  the  face  of  the  record.  (Arizona  k  New  Mez.  By.  Go.  vs. 
Nevitt,  56.) 

9.  Appeal  and  Ebbob — Evidence — CJonplicting — Finding — Will  not 

Be  Distubbed. — Where  the  evidence  is  conflicting,  and  there  is  any 
evidence  to  support  a  finding,  it  will  not  be  disturbed  on  appeal 
(Taggart  Mercantile  Co.,  v.  Clack,  295.) 

10.  Appeal  and  Ebbob — Evidence — Objections — ^Pbesumption — Incom- 

petent Evidence  Disbeoabded  Whebe  Competent  Evidence  Sup- 
POBTS  Judgment — United  States  v.  Mabks,  5  Abiz.  404,  52  Pao. 
773,  Followed. — Where  the  record  shows  that  objections  were  in- 
terposed on  the  trial  to  the  admissibility  of  certain  documents  of- 
fered in  evidence,  and  fails  to  show  what  of  said  prof  erred  evidence 
was  considered  by  the  court,  or  what  excluded,  in  reaching  its 
decision,  it  will  be  presumed  that  the  incompetent  evidence  was 
disregarded,  if  the  competent  evidence  in  the  record  sustains  the 
judgment.     (Seavems  v.  Oostello,  308.) 

11.  Appeal  and  Ebbob — ^Evidence — Weight  of  Evidence — ^Will  not  Bb 
Distubbed. — ^Where  the  burden  of  proof  to  establish  a  given  fact 
is  upon  a  party,  unless  the  evidence  is  such  as  to  prove  clearly 
and  conclusively  the  fact  for  which  it  was  offered,  the  finding  of 
the  trial  court  against  the  establishment  of  such  fact  will  not  be 
disturbed  on  appeal.     (Howard  v.  Perrin,  347.) 

12.  Appeal  and  Ebbob — Findings — Evidence — Supficiency — ^Beview. — 
Sufficient  evidence  appearing  in  the  record  to  support  the  findings 
of  the  lower  court,  they  will  not  be  disturbed  on  appeaL  (Costello 
V.  Friedman,  215.) 

13.  Appeal  and  Ebbob— Finding — Sufficiency  of  Evidence — ^Beview — 
Babteb  v.  Pima  County,  2  Abiz.  88,  11  Pac.  62.;  Jobdan  v.  Duke, 
4  Abiz.  278,  53  Pac.  197 ;  Webbeb  v.  Kastneb,  5  Abiz.  324,  53  Pao. 
207;  Jobdan  v.  Schuebman,  6  Abiz.  79,  53  Pac.  679,  Followed.— 
A  finding  by  the  court  below  will  not  be  disturbed  if  there  is  any 
evidence  fuUy  tending  to  support  it.     (Willard  t.  Carrigan,  70.) 

14'.  Appeal  and  Ebbob — ^Findings — Suppobted  by  Evidence — Will  not 
Be  Distubbed— Beview. — ^Where  there  is  any  evidence  fairly  tend- 
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ing  to  support  the  findings  of  the  trial  court  as  to  the  facts,  such 
findings  will  not  be  disturbed  by  the  appellate  court.  (Abemathj 
T.  BcTUolds,  173.) 

15.  Bams — Evidence— ImmatebiaIt— Trial  wtthoxtt  Juby — ^Habmuess 
Erbob. — ^It  is  not  ground  for  a  reversal  of  a  judgment  that  a  trial 
court,  sitting  without  a  jury,  admitted  evidence  which  was  imma- 
terial, unless  it  appears  that  the  determination  of  the  court,  in  aome 
degree  at  least,  was  based  on  such  evidence.  (Abemathj  v.  Beyn- 
olds,  173.) 

16.  Same  — Same  — Bkbuttal  —  Mattsb  CkyvEBED  in  Examination  in 
Ghiep. — Error  cannot  be  predicated  upon  the  refusal  of  the  court 
to  receive  testimony  offered  by  plaintiff  in,  rebuttal,  where  the 
record  shows  not  only  that  no  ruling  was  made  by  the  court  exclud- 
ing any  answer  to  any  specific  question,  but  that  the  whole  matter 
was  explained  by  plaintiff  in  his  examination  in  chief.  (Abemathy 
V.  Beynolds,  173.) 

17.  Same — Same — Impeachment— Failube  to  Lay  Foundation. — ^In  an 
action  brought  to  establish  the  title  of  plaintiff  to  a  one-half 
interest  in  a  certain  mining  claim,  the  wife  of  plaintiff  testified 
to  conversations  she  had  heard  between  plaintiff  and  defendant. 
A  witness  for  the  defendant  testified  to  a  conversation  which  he 
had  with  plaintiff,  which  tended  to  show  that  plaintiff  knew  witness 
had  a  bond  and  lease  on  the  mining  claim  in  question,  which  he 
had  obtained  from  the  defendant,  and  that  plaintiff  made  no 
claim  to  the  property.  Plaintiff  then  offered  to  prove  by  his  wife 
that  defendant's  witness  came  to  her  after  he  had  taken  a  bond 
on  the  claim  and  wanted  to  buy  it.  This  was  excluded.  Seld, 
that  such  testimony  was  only  competent  as  tending  to  impeach 
defendant's  witness,  and,  no  foundation  for  such  impeachment 
having  been  laid,  the  testimony  was  properly  excluded.  (Abemathy 
V.  Beynolds,  173.) 

18.  Appeal  and  Ebbob — ^Intkbvention — ^Rioht  or  Appeal — Only  Ap- 
plies TO  Pabties  to  Suit— Person  Denied  Pebmission  to  Inteb- 
VENE  NOT  A  Party — ^Bev.  Stats.  Ajuz.  1887,  Tit.  XIV,  C?hap.  2, 
AND  Tit.  XV,  Chap.  20,  Constbued— Spiceb  v.  Simms,  6  Abiz.  347, 
57  Pac.  610,  Cited. — An  appeal  does  not  lie  from  an  order  denying 
a  motion  for  leave  to  intervene,  the  petitioner  not  being  a  party  to 
the  suit,  as  the  right  of  appeal  granted  by  the  statutes,  supra, 
extends  only  to  parties.     (Cobre  Grande  Copper  Co.  v.  Qreene,  98.) 

19.  Same — Same — Petition  to  Intebvenb — Mebely  Motion — Denial  of 
— Not  Appealable. — The  petition  for  leave  to  intervene  is  only  a 
motion  in  the  cause  to  which  it  relates,  and  not  an  independent 
suit  which  is  appealable.     (Cobre  Grande  Copper  Co.  v.  Greene,  98.) 

20.  Appeal  and  Ebbob— Judgment— Depault— Rev.  Stats.  Abiz.  1901, 
Pab.  1473,  Constbued. — Paragraph  1493,  supra,  providing  that  ''an 
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appeal  or  writ  of  error  may  be  taken  to  the  supreme  court  from 
any  final  judgment  of  the  diBtriet  court,  rendered  in  civil  cases 
•  .  .  which  the  supreme  court  has  jurisdiction  to  review/*  does 
not  authorize  an  appeal  or  writ  of  error  hj  a  defendant  against 
whom  there  has  been  entered  a  judgment  hj  default.  (McLean  v. 
Territory,  195.) 

21.  Saw— Saiob — Same— Pnoocss— Bebviob  by  Pubucation— Motion- 

to  Skt  Aside — Fob  New  Trial — Jttbisdigtion — Bev.  Stats.  Abiz. 
1901,  Pabs.  1342,  1480,  Cited.— Paragraph  1342,  mpra,  provides 
that  ''Where  any  defendant  shall  appear  specially  in  any  court  in 
this  territory  for  the  sole  and  only  purpose  of  objecting  to  the  juris- 
diction of  the  court,  whether  said  objection  be  sustained  or  denied, 
such  appearance  shall  not  be  held  to  be  a  general  appearance  or 
to  give  the  court  jurisdiction."  Paragraph  1480,  supra,  provides 
that  "In  cases  in  which  judgment  has  been  rendered  on  service 
by  publication,  where  the  defendant  has  not  appeared  in  person 
or  by  an  attorney  of  his  own  selection,  a  new  trial  may  be  granted 
by  the  court,  upon  the  application  of  the  defendant,  for  good 
cause  shown,  supported  by  affidavit  filed  within  one  .year  after 
rendition  of  such  judgment."  Where  judgment  by  default  has 
been  rendered  on  service  of  process  by  publication,  defendants  not 
having  appeared,  their  remedy  is  to  appear  specially  under  para- 
graph 1342,  supra,  or  to  move  for  a  new  trial  as  provided  in 
paragraph  1480,  supra,  and  not  by  writ  of  error,  the  supreme  court 
having  no  jurisdiction  in  such  case.     (McLean  v.  Territory,  195.) 

22.  Appeal  and  Ebrob — Jttdoment — Findings — Evidencb — ^Conflict — 
Beview. — The  findings  and  judgment  of  the  lower  court  based  on 
eonfiicting  testimony,  there  being  substantial  evidence  to  support 
them,  will  not  be  disturbed  on  appeal.  (De  Mund  Lumber  Co.  t. 
StilweU,  1.) 

23.  Same — ^Assignment  or  Ebrob — Sufficiency — Supbeme  Coubt  Buub 
No.  6. — An  assignment  of  error,  that  the  court  erred  in  denying 
the  defendant's  motion  for  a  new  trial  without  stating  the  grounds 
on  which  the  motion  was  based,  is  insufficient  to  raise  the  question 
of  the  correctness  of  the  ruling,  it  not  being  in  compliance  with 
supreme  court  rule  No.  6.     (De  Mund  Lumber  Co.  v.  Stilwell,  1.) 

24.  Same — Same— Bevie%v — Scope. — The  appellate  court  will  only  ex- 
amine the  record  to  see  that  the  judgment  follows  the  pleadings, 
upon  an  assignment  of  error  that  the  judgment  is  contrary  to  the 
law,  without  stating  wherein  it  is  so  contrary.  (De  Mund  Lumber 
Co.  v.  Stilwell,  1.) 

25.  Appeal  and  Ebbob — Natubs  or  Pboceeding — Not  Changed  bt  Ap- 
peal— Tbial  by  Juby — No  Bight  to  on  Appeal — ^Whebb  not  a 
Matteb  of  Bight  in  Obiginal  Action— ^Bev.  Stats.  Abiz.  1887, 
PAB.  1305,  CoNSTBUED. — ^Under  the  statute,  supra,  requiring  that 
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"all  causes  removed  hj  appeal  to  the  distriet  court  shall  be  tried 
anew  as  if  originally  brought  in  such  court,"  the  nature  of  the 
proceeding  is  not  changed  by  an  appeal;  and  as  a  jurj  trial  is  not 
a  matter  of  right  in  the  probate  court,  it  is  not  error  for  the 
district  court  to  deny  a  demand  for  a  jury  triaL  (Estate  of  Boarke, 
10.) 

26.  Appeal  and  Ebbos — Reoobd— Abbreviated  by  Stipulation — ^Evi- 
dence IN  Record— Not  Presumed  to  Be  All  that  Was  Intro- 
duced.— ^Where,  by  stipulation,  the  record  on  appeal  was  restricted 
to  certain  papers,  there  being  no  bill  of  exceptions  and  no  state- 
ment of  facts  or  transcript  of  the  evidence,  and  the  judgment 
recites  that  witnesses  were  sworn  and  testified  in  behalf  of  the 
respective  parties,  and  documentary  evidence  was  introduced  and 
filed,  it  cannot  be  assumed  that  the  exhibits  and  the  written 
stipulation  contained  in  the  record  constitute  all  the  evidence 
which  the  trial  court  had  before  it  in  rendering  its  judgment.  (Cur- 
tis V.  Boquillas  Land  etc.  Co.,  258.) 

27.  Same — Same — Same — Question  Presented. — ^Where,  by  stipulation, 
an  abbreviated  record  was  presented  on  appeal,  whic)i  was 
restricted  to  the  judgment-roll,  the  motion  for  a  new  trial  and 
the  ruling  thereon,  a  written  stipulation  as  to  a  part  of  the  evi- 
dence of  the  defendants  in  the  action,  certain  exhibits,  bond  on 
appeal,  assignment  of  errors,  and  an  admission  that  plaintiff,  a 
corporation,  was  authorized  to  do  business  in  the  territory,  such 
record  presents  no  matter  for  the  consideration  of  the  appellate 
court,  except  the  one  question,  whether  the  pleadings  support  the 
judgment.     (Curtis  v.  Boquillas  Land  etc.  Co.,  258.) 

28.  Appeal  and  Error — Record — ^Rules  or  Sxtprbmb  Court. — There  is 
such  a  failure  to  comply  with  the  supreme  court  rules  as  to  warrant 
a  refusal  to  consider  questions  presented  for  review,  where  there 
is  no  abstract  of  record,  bill  of  exceptions,  statement  of  facts,  or 
proper  transcript  of  the  record  filed,  and  the  only  papers  before  the 
court  besides  the  briefs  of  counsel,  are  the  original  papers  in  the 
case,  together  with  the  minute  entries  and  the  reporter's  transcript 
of  the  testimony     (Brady  v."  County  of  Pinal,  114.) 

29.  Same  —  Assignment  or  Error  —  Groundless.  —  An  assignment  of 
error  that  "The  court  erred  in  overruling  defendant's  demurrer 
which  alleged,  among  other  things,  a  defective  nonjoinder  of 
parties  defendant,"  is  groundless,  where  it  appears  from  the 
pleadings  that  no  demurrer  was  filed,  but  that  by  answer  the  point 
was  raised.     (Brady  v.  County  of  Pinal,  114.) 

30.  Same — Pleading — Amendment  upon  Trial — ^Discrstionart — ^Re- 
view— Abuse  or  Discretion. — The  refusal  to  allow  an  amendment 
to  the  pleadings  near  the   close   of   the  trial   of  the   ease   is  a 
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matter  dearly  within  the  discretion  of  the  eonit,  and  its  ruling 
will  not  be  disturbed  on  appeal,  unless  it  appears  that  such 
discretion  has  been  abused.     (Brady  t.  County  of  Pinal,  114.) 

See  Condemnation  Proceedings,  5;   Criminal  Law.  8;   Elections, 
4,  5;  Prohibition,  1;  Texas  and  Taxation,  11,  13. 

APPBOPBIATION.    See  Water  and  Water-Eights,  1,  6,  7,  8,  9,  10, 16. 

ASSAULT  WITH  DEADLY  WEAPON.   See  Criminal  Law,  1. 

ASSESSMENT. 

niegal,  no  remedy  for  prior  to  1901.    See  Taxes  and  Taxation.  IL 

ASSIGNMENTS  OP  EBBOB. 

Groiindless.    See  Appeal  and  Error,  29. 

Must  relate  solely  to  the  case  appealed.    See  Appeal  and  Error,  5. 

See  Appeal  and  Error,  4,  23,  24. 

ATTACHMENT. 

1.  Attachment  —  Death  or  Defendant  —  Abatement  —  Lien—Fore- 
closure— Bev.  Stats.  Ariz.  1887,  Pars.  67,  68,  725,  Construed.— 
Paragraph  67,  supra,  provides  that  ''the  execution  of  the  writ  of 
attachment  upon  any  property  of  the  defendant  subject  thereto 
.  .  .  shall  create  a  lien  from  the  date  of  such  levy  on  the  real 
estate  levied  on.  .  .  • ' '  Paragraph  68,  supra,  provides  that  ' '  should 
the  plaintiff  recover  in  the  suit,  the  court  shaU  direct  .  .  .  the 
sale  ...  of  the  real  estate  levied  on  to  satisfy  the  judgment." 
Under  these  statutes,  the  attachment  proceeding  becomes  an  integral 
part  of  the  action,  and  the  provisions  of  paragraph  725,  supra, 
providing  that  an  action  shall  not  abate  by  the  death  or  other 
disability  of  a  party,  or  by  the  transfer  of  any  interest  therein, 
if  the  cause  of  action  survive  or  continue,  apply,  and  embrace  the 
foreclosure  of  the  lien  as  well  as  the  cause  of  action.  (Wartman  v. 
Pecka,  8.) 

See  Executors  and  Administrators,  1;  Statutory  Construction,  1. 
ATTEMPT  TO  BOB  MAILS.     See  Criminal  Law,  2. 

ATTOBNEY  AND  CLIENT. 

1.  Attorney  and  Client — Legal  Services — ^Fees — Action — Motion  to 
Dismiss. — In  an  action  by  an  attorney  to  recover  for  legal  services, 
a  motion  to  dismiss,  made  at  the  close  of  the  plaintiff's  case,  upon 
the  ground  that  there  was  no  evidence  against  the  defendant,  is 
properly  denied  where  the  record  shows  that  the  allegations  that 
VIII  Aria.  81. 
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the  defendant  employed  plaintiff  as  attorney,  that  plaintiff  ren- 
dered such  services,  and  that  sueh  services  were  reasonably  worth 
two  hundred  and  fifty  dollars,  were  supported  by  the  direct  testi- 
mony of  the  plaintiff,  and  that  there  was  additional  testimony  as 
to  the  value  of  the  services.     (De  Mund  Lumber  Co.  v.  Stilwell,  L) 

BALLOTS.    See  Elections,  2,  3,  4. 

BENEFITS.    See  Condemnation  Proceedings,  8. 

BILL  OF  EXCEPTIONS.    See  Appeal  and  Error,  1;  Ejections,  4,  5.   . 

BOARD  OF  EQUALIZATION.   See  Taxes  and  Taxation,  L  2,  3. 

BOARD  OF  SUPERVISORS. 

Power  to  destroy  property  to  prevent  spread  of  contagion.     See 
Counties.  L 

BONDS. 

1.  Bonds — ^Evidence. — In  an  action  against  the  principal  and  co-obligors 

on  the  bond  of  a  United  States  marshal,  the  trial  court  properly 
refused  to  receive  as  proof  of  the  liability  of  the  sureties  the 
pleadings,  record,  and  judgment  in  an  action  in  the  court  of 
claims,  wherein  the  United  States  had  secured  judgment  against 
the  marshal,  there  being  nothing  contained  therein  tending  to  show 
that  the  items  for  which  the  judgment  had  been  rendered  against 
the  marshal  were  for  items  chargeable  against  him  during  the  life 
of  the  bond.  (United  States  v.  Meade,  367.) 

2.  Sams  —  Pleading  —  Evidence.  —  Where   the   complaint   against   the 

sureties  on  a  United  States  marshal's  bond  alleged  that  the  United 
States  obtained  judgment  against  the  marshal  for  a  certain  amount 
advf^^ced  by  the  government  to  him  during  the  life  of  the  bond, 
and  that  this  had  not  been  paid,  and  prayed  judgment  for  this 
amount,  the  plaintiff  was  limited  in  the  proof  properly  adducible 
by  it  as  against  the  defendants  to  such  proof  as  would  establish 
a  judgment  as  pleaded  in  the  complaint,  and  no  evidence  of  lia- 
bility under  the  bond  independent  of  the  judgment  was  admissible. 
(United  States  v.  Meade,  367.) 

3.  Bonds — Oppicial — How  Construed. — All  bonds  given  by  government 

officials  are  to  be  construed  as  though  executed  and  to  be  performed 
at  Washington,  and  hence  are  to  be  construed  according  to  the  rules 
of  the  common  law,  except  where  these  rules  have  been  changed  or 
modified  by  statutes.     (United  States  v.  Qriswold,  453.) 

4.  Bond — Official — ^Plbading<~Paeties.— Where  suit  is  brought  by  the 

United  States  on  a  postmaster's  bond  to  reeover  the  value  of  regis- 
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tered  mail  matter  lost  through  his  negligence,  it  is  unneeessarj  for 
the  pleadings  to  state  that  the  suit  is  for  the  use  of  the  sender  of 
such  registered  matter,  it  being  sufficient  if  it  appears  that  the 
•United  States  is  suing  to  recover  the  loss  suffered  hj  the  sender. 
(United  States  y.  Griswold,  453.) 

See  Appeal  and  Error,  6;  Office  and  Officers,  1;  Postmaster.  1, 2, 3. 

BBOEEBa 

1.  Bbokebs — (TOMMissiON — OoNTBAOTS — OoNsiDSRATiON. — An  agreement 
entered  into  at  the  time  of  purchase  after  the  services  were  ren- 
dered between  the  purchaser,  the  seller,  and  an  agent  claiming 
commissions  for  procuring  for  the  seUer  a  purchaser,  that  the 
purchaser  and  seller  would  pay  the  commissions,  is  not  Supported 
bj  a  valid  consideration  as  againat  the  purchaser.  (Wulff  v.  Lind- . 
saj,  168.) 

2.  Sams— Sams— Samb—Wbittsn-~Cannot  Bs  Vasixd  bt  Pasol  Testi- 

mony— Adams  v.  0'Ck)NNOB,  6  Asiz.  404,  59  Pao.  105;  Busmisteb 
▼.  Empire  Gold  btc.  Co.,  ante,  p.  158,  71  Pag.  961,  Cited. — An  agree- 
ment providing  that  defendant  should  pay  plaintiff  a  certain 
commission  on  any  sale  ''made  through  him,  or  to  pay  the  same 
percentage  on  any  sale  made  through  a  certain  bond  or  agreement 
made  to  Bobert  Hennigan  of  this  date  on  certain  mining  properties 
in  said  agreement  in  Ures  District,  state  of  Sonora,  Mexico,"  will 
not  sustain  an  action  for  commission  on  a  sale  made  through 
plaintiff  of  mines  situated  in  the  district  of  Arispe.  (Wulff  t. 
Lindsay,  168. 

3.  Bbokebs  —  CoMMisssiONs  —  Statute  op  Frauds — Contracts. — An 
agreement  by  a  purchaser  to  pay  an  agent  the  sum  claimed  to  be 
due  from  the  seller  as  commission  for  procuring  a  purchaser,  not 
being  in  writing,  is  void  under  the  statute  of  frauds.  (Wulff  t. 
Lindsay,  168.) 

4.  Brokers  —  Option  Conisagt — Expiration  —  Subsequent  Saxjs.— 
Where  the  owner  of  an  interest  in  a  mine  agreed  to  give  plaintiff 
a  certain  commission  for  selling  same,  and  a  prospective  purchaser 
was  secured,  who  took  an  option  on  the  interest  for  a  certain 
period,  the  owner  depositing  a  deed  in  escrow,  but  the  owner  died 
before  the  expiration  of  the  option,  and  the  deed,  on  the  failure 
of  the  purchaser  to  make  payment,  was  returned  to  his  adminis- 
trator, who  subsequently  sold  the  interest  to  the  same  purchaser  at 
the  same  price  but  on  different  terms,  the  administrator  was  not 
liable  to  plaintiff  for  the  commission  agreed  on  in  the  contract  with 
decedent.    (Trickey  v.  Crowe,  176.) 

Bee  Pleading  and  Pnetiee,  8. 
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BUBDEN  OP  PROOF. 

Identitj  of  ballots  in  election  contest.    See  Elections,  3. 

See  Mines  and  Mining,  3,  5;  Trusts,  1;  Water  and  Water-Bights^ 
17. 

CANAL.    See  Water  and  Water-Bights  14. 

CANAL  COMPANY.    See  Water  and  Water-Bights,  8,  6,  11,  18,  13. 

CEBTIFICATES.    See  Aliens,  1,  8,  3,  4,  5. 

CHABGE  TO  JUBY.    See  Criminal  Law,  25,  26;  Ejectment,  3. 

CHINESE  EXCLUSION  ACTS.    See  AUens,  1,  2,  3,  4^  5. 

CLAIMANTS.    See  PubUe  Lands,  3. 

COMMISSION.    See  Brokers,  1,  2,  3;  Pleading  and  Practice,  8. 

COMPENSATION. 

For  improvements.   See  Partition,  1« 

COMPLAINT. 

Must  show  plaintiff's  right.    See  Eminent  Domain,  6. 
Sufficiency.    See  Mandamus,  4;  Water  and  Water-Rights,  14. 

See  Mechanics'  Liens,  1;  Pleading  and  Practice,  2;  Taxes  and 
Taxation,  5,  6,  7,  8. 

CONDEMNATION  PBOCEEDINGS. 

1.  Condemnation  Proceedings  —  Evidenoe — Damages — Habmless  Eb- 

SOB. — The  exclusion  of  the  opinion  of  defendant's  witness  as  to 
the  value  of  the  mine  in  a  condemnation  proceeding,  if  error,  is 
harmless  where  two  other  of  defendant's  witnesses  have  dearly 
testified  that  the  value  was  as  alleged  in  the  answer,  and  no  issue  is 
raised  as  to  such  value.  (Marks  v.  The  Bradshaw  etc  B.  B.  Co., 
379.) 

2.  Same — Same — Benefits — ^Harmless  Ebbob. — The  admission  of  evi- 

dence in  condemnation  proceedings,  that  defendant's  property  had 
been  benefited,  if  error,  is  harmless,  the  finding  of  the  jury  being 
that  there  were  neither  damages  nor  benefits.  (Marks  v.  The  Brad- 
shaw etc.  B.  B.  Co.,  379.) 

3.  Same  —  Findings — ^Value — Pbopebty  Actually  Takxn — Waivkb. — 

Although  the  owner  of  land  sought  to  be  condemned  for  a  right 
of  way  is  entitled  to  the  full  value  of  the  land  actually  taken,  a 
finding  that  such  land  had  no  value  is  warranted  where  defendant. 
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upon  the  trial  before  the  jury,  expressly  waives  the  right  to  recover 
for  the  strip  taken.     (Marks  v.  The  Bradshaw  etc  B.  B.  Co.,  379.) 

4.  Same  —  Injubixs  to  Land  not  Takxs  —  Findings  —  Suppobtbd  by 
Evidence — ^Will  not  be  Disturbed. — ^While  in  condemnation  pro- 
ceedings the  owner  is  entitled  to  compensation  for  injuries  resulting 
from  the  construction  of  a  railroad  to  the  portion  of  the  land  not 
taken,  the  verdict  of  the  jury  that  no  injury  had  been  suffered  will 
not  be  disturbed  where  there  is  substantial  evidence  to  support  it. 
(Marks  v.  The  Bradshaw  etc  B.  B.  Co.,  379.) 

6.  Same — Constitutional  Law  —  Appeal  and  Ebbob  —  New  Question 
ON  Appeal. — A  question  as  to  the  constitutionality  of  a  statute 
allowing  plaintiff  in  condemnation  proceedings  to  enter  before 
decree,  and  fixing  the  damages  therefor  at  ten  per  cent  of  the 
award,  cannot  be  raised  by  the  defendant  for  the  first  time  on 
appeal,  it  only  affecting  that  portion  of  the  act  relating  to  pos- 
session before  final  decree,  and  having  no  effect  upon  the  subse- 
quent proceedings,  and  being  entirely  immaterial  where  no  verdict 
for  damages  was  returned.  (Marks  v.  The  Bradshaw  etc  B.  Bk  Co., 
379.) 

C0N8IDEBATI0N. 

Past.    See  Contracts,  1. 
See  Brokers,  1;  Homestead.  2. 

CONSTITUTIONAL  LAW. 

1.  Constitutional  Law — Animals— Tbespasstng — Sale  fob  Damages 
— Due  Peocess  op  Law — ^Laws  Abiz.  1893,  P.  32,  Act  No.  41,  Sec.  4 
et  seq..  Held  Void — Rev.  Stats.  U.  S.,  Sec.  1851,  (Obganig  Act, 
Bev.  Stats.  Abiz.  1901,  Fab.  15),  Cited.— Act  No.  41,  supra,  pro- 
viding for  no- fence  districts,  and  making  it  unlawful  for  any  animal 
to  run  at  large  therein,  and  providing  in  section  4  and  subsequent 
sections  that  the  owner  of  any  property  may  detain  all  animals 
doing  damage  on  such  property  and  turn  them  over  to  a  pound- 
keeper,  and  if  the  damages,  costs,  and  expenses  of  keeping  the 
animals  are  not  paid  and  the  animals  claimed  within  ten  days  after 
the  posting  of  certain  notices  therein  provided,  the  poundkeeper 
shaU  sell  such  animals  at  public  auction  to  the  highest  bidder,  the 
proceeds  of  the  sale,  after  deducting  damages,  costs,  and  expenses, 
to  be  deposited  to  the  credit  of  the  county  school  fund,  is  repug- 
nant to  the  constitution  and  void,  as  a  deprivation  of  property 
without  due  process  of  law,  in  so  far  as  it  authorizes  a  seizure  and 
sale  and  a  payment  of  a  private  claim  for  damages  for  trespass 
without  judicial  proceedings  to  determine  the  amount  of  damages 
or  whether  the  animals  were  in  fact  running  at  large  within  the 
meaning  of  the  act.    (Greer  t.  Downey,  164.) 
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CONSTITUTIONAL  LAW  (Continued), 

2.  Constitutional  Law — Criminal  Law — Forest  Besebyes — ^Private 
Use — BuLEs  and  Beoulations  of  Secretary  or  Interior — ^Infrac- 
tion OF — Not  Criminal— Act  of  Congress,  June  4, 1897,  30  Stats- 
83,  Unconstitutional— Act  of  Congress,  June  4,  1888,  25  Stats. 
166,  Amending  Bev.  Stats.  U.  8.  Sec.  5388,  Cited.— The  act  of 
Congresti  of  June  4,  1897,  mpra,  providing  that  the  secretary  of 
the  interior  may  make  rules  and  regulations  to  regulate  the  oeen- 
paney  and  use  of  forest  reservations  and  to  preserve  the  forests 
thereon,  and  further  providing  that  any  violation  of  such  rules 
and  regulations  shall  be  punished  as  is  provided  for  in  the  act 
of  Congress  of  June  4,  1888,  amending  section  5388  of  the  Bevised 
Statutes  of  the  United  States,  is  an  unconstitutional  delegation  of 
legislative  power  to  the  secretary  of  the  interior  in  so  far  as  it 
authorizes  him  by  rule  or  regulation  to  specify  acts  the  performance 
of  which  shall  constitute  crime.    (Dent  v.  United  States.  138.) 

3.  Same— Same— Same — Sams — Same— Crime — What  Constitutes. — 

It  is  not  enough  that  the  government  may  have  the  ownership  of 
the  forest  reserves,  and  that  its  unauthorized  use  for  sheep-grazing 
be  a  trespass.  There  being  no  offenses  against  the  government  at 
common  law,  special  statutory  enactment  making  the  use  an  offense 
must  be  had  before  a  regulation  of  a  department  officer  can  make 
such  use  a  criminal  act;  and  such  a  statutory  enactment  is  not 
to  be  found  in  a  statute  which  gives  such  official  the  right  to 
make  regulations  for  use,  and  provides  for  a  punishment  for  the 
infraction  thereof,  unless  such  use,  except  as  allowed  by  the  regu- 
lations, is  in  terms  prohibited.     (Dent  t.  United  States.  138.) 

4.  Constitutional  Law — Criminal  Law — ^Forest  Beserves — ^Private 
Use — ^BuLES  and  Begulations  of  Secretary  of  Interior — ^Infrac- 
tion OF — Criminal — ^Act  of  Congress  of  June  4,  1897,  30  Stats. 
33,  Constitutional — Act  of  Congress  of  June  4,  1888,  25  Stats. 
166,  Amending  Bev.  Stats.  U.  S.,  Sec.  5388,  Cited. — The  act  of 
Congress  of  June  4,  1897,  tupra,  providing  that  the  secretary  of 
the  interior  may  make  rules  and  regulations  to  reg^ulate  the  occu- 
pancy and  use  of  forest  reservations  and  to  preserve  the  forests 
thereon,  and  further  providing  that  any  violation  of  such  rules  and 
regulations  shall  be  punished  as  is  provided  for  in  the  act  of 
Congress  of  June  4,  1888,  amending  section  5388  of  the  Bevised 
Statutes  of  the  United  States,  is  not  an  unconstitutional  delegation 
of  power  to  the  secretary  of  the  interior.  (Dent  v.  United  States, 
413.) 

See  Condemnation  Proceedings,  5;  Eminent  Domain,  2|  Justice 
of  the  Peace,  1. 


CONSTBUCTION.   See  Written  Instrument,  1. 
CONTEST.    See  Elections,  2,  3,  4,  5. 
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CONTEACra 

1.  CoNTBACTS — Past  Ck)Nsn>ERATiON^ — Seryiees  rendered  in  the  past, 
without  express  or  implied  request  of  the  person  benefited  hy  them, 
will  not  support  a  subsequent  oral  promise  to  paj  for  them.  (Wnlif 
T.  Lindsay,  168.) 

Option.    See  Brokers,  4. 

To  compensate  owner  of  property  destroyed  to  prevent  spread  of 

contagion.    See  Counties,  1. 
Written,  cannot  be  varied  l^^  parol  evidence.  See  Brokers,  2. 

See  Brokers,  1,  3;  Pleading  and  Practice,  2;  Sale,  1,  2. 
GONTBIBUTOBT  NEGLIGENCE.    See  Railroads,  1. 

CONVEYANCB. 

1.  Conveyance — ^Action   to   Set   Asms— Fkaud— Pleadino — ^Allboa- 

TioNs — Sufficiency — Mines  and  Mining. — ^In  an  action  to  set  aside 
a  conveyance  of  plaintiff's  one-third  interest  in  a  mining  daim,  the 
complaint  alleged  specific  fraudulent  acts  on  the  part  of  plaintiff's 
co-owners,  and  that  defendant,  the  purchaser,  was  a  party  to  and 
cognizant  of  all  the  fraudulent  acts,  misrepresentations,  and  deceit 
done,  said,  and  practiced  upon  said  plaintiff  by  his  co-owners  and 
parties  interested  therein,  and  that  by  reason  of  such  fraudulent 
act  plaintiff  was  induced  to  make  the  conveyance.  Held^  that  the 
complaint  stated  a  cause  of  action  against  the  purchaser,  and  his 
demurrer  thereto  was  properly  overruled.    (Upton  v.  Weisling,  298.) 

2.  Conveyance  —  Deed — Verbal  Agbeement  of  Sttrbendbb.  —  Where 
premises  were  conveyed  in  consideration  of  the  execution  of  certain 
notes  the  title  to  the  property  vested  in  the  grantees,  and  a  mere 
subsequent  verbal  agreement  for  the  surrender  of  the  notes  and 
the  deed,  not  carried  into  effect  by  the  actual  surrender  of  the  deed, 
does  not  operate  to  revest  the  title  in  the  grantor.  (Goodwin  v. 
Tyrrell,  238.) 

Agreement  to  assume  mortgage,  not  binding  when  mortgage  void. 

See  Homestead,  2. 
By  one  spouse.    See  Homestead,  1. 

CORPORATIONS. 

1.  CoKPOBATiONS — RECEIVER — DENIED. — No  gTound  for  the  appointment 
of  a  receiver  is  shown  where  the  only  property  of  the  corporation 
within  the  jurisdiction  of  the  court  is  funds  in  the  treasurer's 
hands  acquired  by  the  company  by  virtue  of  an  agreement  the 
invalidity  of  which  constitutes  the  ground  of  plaintiffs'  cause  of 
action.     (Hallenborg  v.  Cobre  Grande  etc  Co.,  329.) 

2.  Same—Same — SAME.>~Where  it  appears  that  the  only  purpose  which 
would  be  subserved  by  the  appointment  of  a  receiver,  in  an  action 
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brought  bj  minority  stockholders  of  a  corporation,  would  be  the 
bringing  of  suits  on  behalf  of  the  corporation,  the  appointment  of 
a  receiver  is  properly  denied,  since  the  nynoritj  stockholders  have 
authority  to  institute  the  actions  without  the  interposition  of  a 
receiver.     (Hallenborg  y.  Gobre  Grande  etc.  Co.,  329.) 

8.  Sams — Sams — Samx. — ^That  a  receiver  being  in  possession  of  the 
books  and  records  of  a  corporation  would  be  in  a  better  position  to 
prosecute  actions  on  its  behalf  than  a  stockholder  who  might  be 
denied  an  inspection  thereof  affords  no  sufficient  ground  for  the 
appointment,  since  the  courts  are  not  loath  to  permit  inspection  of 
records  to  stockholders  in  suits  properly  instituted  by  them.  (Hal- 
lenborg y.  C!obre  Qrande  etc  Co.,  329.) 

See  Criminal  Law,  3;  Injunctions,  1;  Water  and  Water-Bights,  2, 
11,  12. 

00EPU8  DELICTL 

Two  elements  of.    bee  Criminal  Law,  14,  IS. 
See  Criminal  Law,  18. 

COTENANT.    See  Partition,  1. 

COUNSEL. 

Appointment  of,  to  represent  absent  heirs.  See  Probate  Court,  1,  2, 3. 

COUNTIES. 

1.  CouNTUB — ^BoABo  ow  Supervisors — Powhi — Santtabt  Begulations 
— Contagion — Destruction  of  Property  to  Prevent  Spreading— 
Compensation  to  Owner  of  Property  Destroyed  —  Contract  — 
Bev.  Stats.  Ariz.  1887,  Pars.  38X,  383,  397,  Secs.  19,  25,  Con- 
strued.— Paragraph  381,  supra,  provides  that  "every  county  is  a 
body  politic  and  corporate,  and  as  such  has  the  power  specified 
in  this  act  and  such  powers  as  are  necessarily  implied  from  those 
expressed."    Paragraph  383,  supra,  declares  that  these  powers  "can 

X  Dnly  be  exercised  by  the  board  of  supervisors,  or  by  agents  and 
officers  acting  under  their  authority,  or  authority  of  law."  Para- 
graph 397,  supra,  empowers  the  board  (Sec  19)  to  adopt  "such 
provisions  for  the  preservation  of  the  health  of  their  respective 
counties  as  they  may  deem  necessary,  and  provide  for  the  expenses 
thereof,".  .  .  (Sec.  25)  "to  make  and  enforce  all  such  local,  police, 
sanitary,  and  other  regulations  as  are  not  in  conflict  with  general 
laws."  Under  these  statutes  a  county  is  liable  for  a  house,  and  the 
goods  therein,  taken  by  order  of  the  board  of  supervisors  and 
destroyed  under  an  agreement  by  the  board  to  reimburse  the  owner, 
such    action    being    deemed    necessary    after    consultation    with   a 
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physician  to  prevent  the  spread  of  a  contagious  disease.  (Haupt  v. 
Maricopa  County,  102.) 

2.  Counties — ^Local  Subdivisions  of  Tebeitoby  fob  Qovebnmsntal 
Purposes — Duties — Liabilities. — A  county  is  the  local  subdivision 
of  a  state  or  territory  created  by  the  state  for  the  purposes  of 
government,  its  functions,  political  and  administrative,  having 
direct  relation  to  the  policy  of  the  state.  It  is  possessed  of  only 
such  powers  as  the  state  chooses  to  give  it,  can  incur  no  liability 
except  in  pursuance  of  law,  and  cannot  be  made  to  respond  for 
wrongs  committed  by  its  officers  or  agents  unless  the  statute  so 
declares.    (Haupt  v.  Maricopa  County,  102.) 

3.  County — Name — Bbady  v.   Territory,  7  Ariz.  12,  60  Pac.  698, 

Followed. — ^** Pinal  County"  and  ''County  of  Pinal''  are  used 
interchangeably  in  the  statutes,  and  either  form  is  a  sufficient  legal 
description.     (Brady  v.  County  of  Pinal,  114.) 

See  Mandamus,  2. 

COUNTS.    See  Pleading  and  Practice,  2. 

COUNTY  SEATS. 

Not  necessarily  largest  towns.  See  Courts,  !• 

COUBTS. 

1.  Courts — Judicial  Notice — County  Seats — Nor  Necessarily  Laro- 
est  Towns. — The  court  takes  Judicial  notice  of  the  fact  that  aU 
the  county  seats  of  the  territory  are  not  situated  in  the  largest 
towns  and  centers  of  population.  (Maricopa  County  v.  Burnett, 
242.) 

2.  Courts — Jurisdiction — Amount  in  Controversy. — Where  in  good 

faith  suit  was  commenced  for  an  amount  within  the  jurisdiction  of 
the  court,  and  at  defendant's  instance  allegations  were  stricken 
from  the  complaint,  thereby  reducing  the  amount  in  controversy 
to  a  sum  less  than  the  statutory  amount,  it  was  error  for  the  court 
to  dismiss  the  action  on  the  ground  that  the  amount  in  contro- 
versy was  below  the  jurisdictional  limit.  (Burmister  ▼.  The  Empire 
Gold  etc  Co.,  158.) 

CBIMB. 

What  constitutes.    See  Constitutional  Law,  3. 

CRIMINAL  LAW. 

1.  Criminal  Law — ^Assault  with  Deadly  Weapon — Evidence — Cir- 
cumstantial— SuFTiciENCY. — Defendant  went  to  the  house  of  De 
Orazia  and  called  to  De  G^zia  to  come  out.   De  Grasia's  son  came 
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to  the  door  and  asked,  ''What  do  70a  wantt"  Defendant  replied, 
<<TeU  your  father  to  come  out.  I  want  to  kiU  him."  The  boj 
replied  that  his  father  was  changing  his  elothes,  whereupon  defendant 
said,  ''You  come  out."  The  son  stepped  out,  and  then  defendant 
said,  "If  I  can't  get  your  father,  I  will  get  you,"  and  imme- 
diately pulled  a  pistol,  fired  at  the  boy,  and  then  turned  and  ran. 
Defendant  stood  forty  feet  from  the  boy  when  he  fired.  No  one 
was  hit,  nor  was  any  mark  of  a  bullet  found.  Held,  that  the 
declaration  of  the  defendant  that  he  intended  to  kill  the  boy, 
followed  by  the  act  of  firing  the  pistol  and  his  flight,  were  circum- 
stances from  which  the  jury  might  reasonably  have  inferred  that  the 
pistol  was  loaded.     (Mazzotte  v.  Territory,  270.) 

2.  Criminal  Law — Attempt  to  Bob  Mails — Indictment— Intent — 
SuFTiciENCY — Defect  of  Form — Cured  by  Verdict— Eev.  Stats. 
U.  S.,  Sec.  5473,  and  Bbv.  Stats.  Ariz.  1887,  Par.  1467,  Cpted 
AND  Construed. — Section  5473,  $upra,  provides  that  "Any  person 
who  shaU  attempt  to  rob  the  mail  by  assaulting  the  person  having 
custody  thereof,  by  shooting  at  him  ...  or  threatening  him 
with  dangerous  weapons,  and  shall  not  effect  such  robbery,  shall 
be  punishable,"  etc.  Paragraph  1467,  sttpra,  provides:  "No  indict- 
ment or  information  is  insufficient,  nor  can  the  trial,  judgment,  or 
other  proceedings  thereon,  be  affected,  by  reason  of  any  defect 
or  imperfection  in  matter  of  form,  which  does  not  tend  to  the 
prejudice  of  the  substantial  rights  of  the  defendant  upon  its 
merits."  The  indictment  charged  that  defendant  "did  unlawfully, 
willfully,  and  feloniously  attempt  to  rob  the  United  States  mail, 
...  by  then  and  there  assaulting  [the  custodian]  with  a  dangerous 
weapon  and  threatening  to  kill  [said  custodian]."  The  court 
instructed  the  jury  that  the  attempt  must  have  been  made  with 
an  intent  to  steal,  before  they  could  find  the  defendant  guDty. 
Held,  that  although  the  indictment  might  have  been  held  insufficient 
on  demurrer  in  not  alleging  the  intent  with  sufficient  clearness, 
yet  such  insufficiency  was  a  defect  of  form  within  paragraph  1467, 
and  cured  by  verdict.    (Downing  v.  United  States,  31.) 

8.  Criminal  Law — Corporation — Officer  Falsiftino  Books — ^Indict- 
ment —  SuFFicncNCT  —  Duplicity  —  Rev.  Stats.  Ariz.  1887,  Pen. 
Code,  Par.  881,  Cited. — ^Under  paragraph  881,  supra,  providing  for 
the  punishment  of  any  officer  of  a  corporation  who,  with  intent 
to  defraud  said  corporation  or  its  stockholders,  destroys,  alters, 
mutilates,  or  falsifies  any  of  the  books,  papers,  writing,  or  securities 
of  said  corporation,  an  indictment  charging  that  defendant  did 
"alter,  mutilate, and  falsify azid  cause  to  be  altered, mutilated, and 
falsified  a  book  in  writing"  belonging  to  said  corporation,  and 
then  setting  out  the  one  alteration  complained  of,  is  good,  it  being 
unnecessary  to  state  the  name  of  the  person  whom  the  defendant 
caused  to  alter  the  reeord.     While  H  may  have  been  unnecessary 
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to  have  charged  the  offense  u  haying  been  done  and  eaused  to 
be  done  by  the  defendant,  the  language  need,  taken  in  connection 
with  its  context,  is  not  open  to  the  objection  that  two  offenses  are 
therein  charged.    (Qnalej  y.  Territorj,  45.) 

i.  Samk— Trial— Ghaxgb  to  Juet — Sbttino  Out  Whole  Statutb — 
Specific  Chaegb— Bev.  Stats.  Amz.  1887,  Pen.  Code,  Par.  881, 
Cited. — Upon  the  trial  of  a  defendant,  president  of  a  corporation, 
charged  with  falsifying  its  records  in  violation  of  paragraph  881, 
supra,  an  instruction  to  the  jilry  setting  out  the  entire  statute  is 
not  erroneous  where  the  court  elsewhere  in  its  charge  specifi<*all7 
stated  to  the  jury  the  precise  charge  made  against  the  defendant 
in  the  indictment.     (Qualey  y.  Territory,  45.) 

6.  Sams — Evidence — ADMissiBiLrFT — Other  Acts — Good  Faith — ^Mo- 
tive—Bev.  Stats.  Ariz.  1887,  Pen.  Code,  Par.  881,  Cited.— Upon 
the  trial  of  a  defendant  charged  with  having  falsified  the  records 
of  the  corporation,  of  which  he  was  an  officer,  in  violation  of  para- 
graph 881,  supra,  evidence  of  alterations  and  erasures  in  part  of 
the  record  other  than  charged  in  the  indictment  is  admissible  as 
bearing  upon  the  good  faith  of  defendant  and  tending  to  establish 
the  motive  on  his  part  for  the  eonmiission  of  the  offense  charged. 
(Qualey  v.  Territory,  45.) 

6.  Same — Same — Impeachment— Harmless  Error — Snsad  y.  Tietjen, 
3  Ariz.  195,  Followed. — While  it  may  have  been  erroneous  for  the 
court  to  have  sustained  objections  to  questions  asked  by  defendant's 
counsel,  seeking  to  lay  the  foundation  for  impeachment,  as  to  prior 
conversations  by  the  witness,  such  error  is  harmless  where  the  record 
fails  to  disclose  that  defendant  offered  any  impeaching  testimony 
as  to  such  prior  conversations.     (Qualey  y.  Territory,  45.) 

7.  Criminal  Law — Indictment — ^Duplicity— Bev.  Stats.  Ariz.  1887, 
Pen.  Code,  Par.  969,  and  Bev.  Stats.  Ariz.  1901,  Pen.  Cods, 
Pars.  824,  826,  Cited. — Paragraph  969,  Penal  Code,  supra,  declares 
any  person  to  be  guilty  of  a  felony  "who  shall  brand  and  mark 
or  cause  to  be  branded  and  marked  with  his  brand  or  any  other 
brand,  not  the  recorded  brand  of  the  owner,  any  animal  being 
the  property  of  another,  or  who  shall  efface,  deface,  or  obliterate 
any  brand  or  mark  upon  any  animal  with  intent  to  feloniously 
convert  the  same  to  his  own  use."  Paragraph  824,  supra,  provides: 
''The  indictment  must  contain:  ...  2d.  A  statement  of  the 
acts  constituting  the  offense  in  ordinary  and  concise  language." 
Paragraph  826,  supra,  provides:  ''The  indictment  must  be  direct 
and  certain  as  it  regards  ...  3d.  The  particular  dxeumstances- 
of  the  offense  charged  when  they  are  necessary  to  constitute  a 
complete  offense."  An  indictment  charging  that  defendant  did* 
willfully,  unlawfully,  and  feloniously  brand  and  mark  certain  cattle 
with  a  brand  other  than  that  of  the  real  owner,  said  cattle  having 


492  Criminal  Law. 


CEIMINAL  LAW   (Continued). 

been  alreadj  branded  with  said  real  owner's  brand,  and  "did  then 
and  there,  by  so  branding,  aa  aforesaid,  the  cattle  aforesaid,  defaee, 
alter,  and  obliterate  the  said  recorded  brand  of  the  real  owner," 
while  setting  forth  the  details  of  the  act  and  the  attending  eircam- 
stanees  with  needless  particularity,  charges  only  one  offense,  and 
substantially  conforms  to  the  requirements  of  paragraphs  824  and 
826,  swprfl.     (Ortega  y.  Territory,  37.) 

8.  Samk— Sams— Appeal  and  £bbob_Waivib  op  Objxotions. — The  ob- 
jection that  an  indictment  was  indefinite  because  it  charged  that 
the  offense  was  committed  "on  or  about"  a  certain  day  cannot  be 
entertained  on  appeal,  when  no  motion  to  quash  was  made,  and  the 
objection  was  not  raised  by  the  demurrer  in  the  lower  court.  (Ortega 
▼.  Territory,  37.) 

9.  Same — Same — Suppicienct  —  Time  —  Bepiniteness  —  Bev.  Stats. 
Ariz.  1901,  Pen.  Code,  Pas.  829,  Cited. — ^Under  paragraph  829,  ntpra, 
providing  that  "the  precise  time  at  which  the  offense  was  com- 
mitted need  not  be  stated  in  the  indictment,  but  it  may  be  alleged 
to  have  been  committed  any  time  before  the  finding  thereof,  except 
where  the  time  is  a  material  ingredient  in  the  offense,"  an  indict- 
ment for  unlawfully  branding  cattle,  charging  that  the  offense  was 
eommitted  on  or  about  the  first  day  of  March,  1901,  and  before 
the  finding  of  the  indictment,  is  sufficient,  time  not  being  a  material 
ingredient  in  the  offense.     (Ortega  v.  Territory,  37.) 

10.  Criminal  Law— Indians — Intoxicatino  Liquoes — Knowledge— In- 

tent— ^NoT  Essential  Element  op  Oppense — Act  op  Concoless 
Januasy  30,  1897,  29  Stats.  506,  c.  109,  Construed.  —  Under 
the  act,  supra,  making  it  an  offense  for  any  person  to  sell,  give 
away,  or  dispose  of  intoxicating  liquors  to  an  Indian,  a  ward  of 
the  government,  under  the  charge  of  an  Indian  superintendent  or 
agent,  knowledge  or  intent  is  not  an  essential  ingredient,  and  it  is 
no  defense  that  the  defendant  actually  believed  that  the  person  to 
whom  he  sold  was  a  Mexican.     (United  States  v.  Stoffelo,  461.) 

11,  Criminal  Law— Larceny — ^Degrees — Jury— Verdict — ^Must  Speci- 
fy Degree— Bsv.  Stats.  Ariz.  1901,  Pen.  Code,  Secs.  443, 444, 445, 
972,  974,  Construed. — Section  443,  supra,  divides  larceny  into  two 
degrees,  and  sections  444  and  445,  supra,  define  each.  Section  972 
of  the  Penal  Code,  supra,  provides  that  "Whenever  a  crime  is  dis- 
tinguished into  degrees,  the  jury,  if  they  convict  the  defendant, 
must  find  the  degree  of  the  crime  of  which  he  is  guilty."  Section 
974,  supra,  provides  that  **The  jury  may  find  the  defendant  guilty 
of  any  offense,  the  commission  of  which  is  necessarily  included  in 
that  with  which  he  is  charged  or  of  an  attempt  to  commit  the 
offense."  Defendant  was  tried  under  an  indictment  charging  him 
with  the  crime  of  grand  larceny,  in  the  taking  of  property  in  value 
in  excess  of  fifty  dollars.    The  jury  brought  in  a  verdict  of  '^  guilty 
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as  charged  in  the  indictment. '^    Seld,  that  a  judgment  based  on 
said  verdict  was  unwarranted,  as,  under  statute  9upra,  the  jury  must 
by  their  verdict  find  the  degree  of  the  crime,  where  the  crime  is 
divided  into  degrees.     (McLane  t*  Territory,  150.) 
Davis,  J.,  dissenting. 

12.  Cbimikal  Law — ^Maugious  Injxtbt  to  Private  Boad— Biv.  Stats. 
Ajuz.,  Pxn.  Cods,  Sec.  524,  Constbuxd. — Section  524,  supra,  makes 
it  punishable  to  maliciously  injure  any  public  highway,  or  "private 
way  laid  out  by  authority  of  law,"  but  does  not  make  it  a  criminal 
offense  to  commit  an  injury  to  a  private  way  not  laid  out  by 
authority  of  law.     (Territory  y.  Richardson,  336.) 

13.  Sams — Sams— Indictment — Sxttficdbncy— >Bev.  Stats.  Asiz.,  Pen* 

Cods,  Sec.  544,  Cited— Gist  or  Offense. — ^An  indictment  under 
section  524,  supra,  for  maliciously  injuring  a  private  way  laid 
out  by  authority  of  law,  is  fatally  defective,  the  allegation  that 
defendant  <lid  maliciously  "dig  up  a  private  way  laid  out  by 
authority  of  law''  being  merely  descriptive,  and  failing  to  aver 
facts  showing  that  the  way  was  laid  out  by  authority  of  law  or 
directly  to  aver  that  the  way  was  so  laid  out  by  authority  of  law; 
the  malicious  digging  up  of  a  private  way  becoming  a  criminal 
offense  only  when  such  way  is  laid  out  by  authority  of  law.  (Terri- 
tory V.  Richardson,  336.) 

14.  Criminal  Law — ^Mubder — Corpus  Delicti — ^Elements — In  felonious 
homicide  the  corpus  delicti  consists  of  two  elements:  First,  the 
fact  of  death,  as  the  result;  second,  facts  and  circumstances  show- 
ing the  criminal  agency  of  the  person  charged  with  the  crime  as 
the  means.     (Edwards  v.  Territory,  342.) 

15.  Same  —  Same — Same — ^Evidence — Sufficiency. — Evidence  reviewed 
and  held  sufficient  to  show  that  decedent  was  murdered  and  by  the 
defendant.     (Edwards  v.  Territory,  342.) 

16.  Sams — Same  —  Same  —  Same  —  Circumstantial  —  Competency- 
Sufficiency. — There  being  direct  proof  of  the  death,  circumstantial 
evidence  tending  to  show  the  defendant's  criminal  agency  is  com- 
petent and  is  sufficient  where  each  fact  necessary  to  be  established 
has  been  proved  by  competent  evidence  beyond  a  reasonable  doubt. 
(Edwards  v.  Territory,  342.) 

17.  Same— Trial— Neglect  of  Defendant's  Counsel — Not  Ground  for 
New  Trial. — That  the  former  counsel  for  the  defendant,  who 
tried  the  case  in  the  court  below,  neglected  to  introduce  evidence 
at  hand  favorable  to  defendant,  or  in  other  respects  conducted 
the  ease  in  an  unskillful  manner,  is  no  ground  for  a  reversaL  (Ed- 
wards V.  Territory,  342.) 

18.  Criminal  Law— ^Murder — Corpus  Delicti— Evidence — Circumstan- 
tial— Sufficiency. — ^Defendant  knocked  decedent  down  with  a  ball- 
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elub  and  then  struck  him  over  the  head.  Decedent  then  succeeded 
in  getting  into  his  wagon  and  drove  about  two  miles,  parties  along 
the  way  seeing  blood  on  his  face  and  head.  The  affray  occurred 
about  four  p.  m.  of  October  23dy  and  the  following  morning  de- 
cedent was  found  near  the  roadside  in  a  dying  condition,  and 
thereafter  and  within  twenty-four  hours  of  the  assault  died.  There 
was  a  dent  along  the  side  of  his  head  and  another  in  the  back 
of  it.  There  was  a  conflict  of  evidence  as  to  whether  defendant  struck 
decedent  two  or  three  times.  Held,  that  the  evidence  was  suflScient 
to  establbh  the  death  of  decedent  and  the  criminal  agency  of  the 
defendant  as  the  cause  thereof.     (Gibson  v.  Territory,  42.) 

19.  Saiob — Trial— Aboumkmt — ^Impbopeb  Bbmasks  op  Counskl— Habic- 
LBS8  Ebeob. — a  remark  of  counsel  for  the  prosecution  in  his  open- 
ing argument — ^L  e.  ''Look  at  the  defendant's  face  and  see  that 
he  is  a  murderer" — ^is  not  prejudicial  to  the  defendant  where  the 
court  upon  objection  thereto  admonishes  the  offending  counsel  that 
his  argument  must  be  confined  to  the  evidence  in  the  case,  that 
such  a  reference  to  the  defendant  is  improper  and  must  not  be 
indulged  in,  and  also  instructs  the  jury  not  to  consider  the  reference. 
(Gibson  v.  Territory,  42.) 

20.  Criminal  Law  —  Obtaining  Monet  bt  Falsi  Pretenses  —  What 
Constitutes. — Where  an  interpreter  knowing  of  a  custom  of  a 
county  board  of  supervisors  to  pay  fees  for  acting  as  interpreter 
in  criminal  cases  before  justices  of  the  peace,  knowingly  and 
designedly  obtained  from  the  county  compensation  by  means  of 
false  pretenses  that  he  had  rendered  such  service,  he  is  guilty  of 
obtaining  money  under  false  pretenses,  and  absence  of  statutory 
authority  for  the  payment  of  such  compensation  constitutes  no 
defense.     (Berreyeea  v.  Territory,  385.) 

21.  Criminal  Law — Pbacticb — ^Appeal— Bev.  Stats.  1901,  Pen.  Cod^ 
Sec.  1067,  Constbued. — No  appeal  can  be  taken  from  a  judgment 
of  the  district  court  rendered  in  a  case  appealed  from  a  justice 
court,  such  appeal  being  expressly  prohibited  by  the  statute,  supra 
(Hall  V.  Territory,  409.) 

22.  Criminal  Law  —  Bape  ~  Evidenob — Testimony  op  Prosecutbix— 
SuPFiciENT  TO  Convict — Cubby  v.  Tebbitoby,  4  Abiz.  371,  42  Pac. 
953,  Followed. — Bape  is  not  one  of  the  offenses  which  requires 
corroborative  evidence,  and  a  conviction  thereof  may  be  had  upon  the 
testimony  of  the  victim  alone.    (Trimble  v.  Territory,  273.) 

23.  Same  —  Same  — Same  —  Complaint — Cobbobobation. —  In  a  prose- 

cution for  rape,  it  is  always  competent  for  the  prosecution  to  show 
as  a  part  of  its  case  that  complaint  was  made  recently  after  the 
commission  of  the  outrage,  and  this  fact  is  treated  as  a  circum- 
stance corroborative  of  the  complainant's  testimony.  (Trimble  v. 
Territory,  273.) 
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24.  Sams — Sami — Samx — Sams— Lapsx  or   Timx  Bstwzen   Act  and 

Complaint — Ajtsotb  Weight  but  not  Admissibility — Subbound- 
INO  CntcuMSTANCBS — MusT  Bx  CoNSiDKBED. — ^Lapso  of  tinvB  be- 
tween  the  eommurion  of  the  crime  of  rape  and  eomplaint  l^  the 
prosecutrix  affects  the  weight  but  not  the  admissibility  of  evidence 
of  complaint  haying  been  made;  and  in  considering  what  weight 
should  be  given  to  such  testimony,  regard  should  be  taken  of  the 
surrounding  circumstances,  such  as  intimidation  by  threats,  or  lack 
of  opportunity.     (Trimble  t.  Territory,  273.) 

25.  Same  —  Samx  —  Chabgb  to  Juby.  —  In  a  prosecution  for  rape  the 
court  charged  that  the  prosecution  relied  upon  the  testimony  of 
the  prosecutrix  alone;  that  the  uncorroborated  testimony  of  4;he 
prosecutrix,  nnsustained  by  other  evidence,  or  by  facts  and  cir- 
cumstances corroborating  it,  should  be  viewed  with  great  caution; 
that  in  considering  her  testimony  the  jury  may  take  into  consid- 
eration the  facts  and  circumstances  surrounding  the  place  where 
the  alleged  offense  is  charged  to  have  been  committed, — all  the 
facts  and  circumstances  at  the  time  and  immediately  after  the 
alleged  offense  was  committed, — ^in  determining  the  weight  of  her 
testimony  and  the  reasonableness  thereof.  Beld,  that  such  instruc- 
tion was  neither  unfavorable  nor  prejudicial  to  ths  defendant. 
(Trimble  v.  Territory,  273.) 

26.  Samb — Samx — Same-^Witnxssbs — Cbedibiuty— -Bight  or  Juby  to 
DisBBOABD  TxsTiMONY.— In  a  prosccution  for  rape  it  was  not  error 
for  the  court  to  charge  the  jury:  "If  you  believe  that  any  witness 
has  willfully  testified  falsely  as  to  any  material  fact  in  the  case, 
you  are  at  liberty  to  disregard  the  entire  testimony  of  such  witness, 
except  in  so  far  as  it  may  be  corroborated  by  the  other  evidence  in 
the  case."     (Trimble  v.  Territory,  273.) 

27.  Cbiminal  Law— Eafb-^ubob — Pbejudiox. — Where,  after  the  trial 

and  conviction  of  defendant  for  rape,  one  of  the  jurors  stated  in  a 
street  conversation  that  ''he  liked  to  sit  on  such  cases  as  a  jury- 
man, and  that  he  liked  to  send  such  fellows  as  that  over  the  road," 
and  the  said  juror  on  his  examination  on  his  voir  dire  had  sworn 
that  he  knew  nothing  whatever  of  the  ease,  and  was  absolutely 
without  bias  or  prejudice  in  the  matter,  there  is  nothing  to  warrant 
the  conclusion  that  the  verdict  was  influenced  l^  bias  or  prejudieo. 
(Trimble  v.  Territory,  273.) 

28.  Cbiminal  Law  —  Bapb — ^Pbincipal— Accbssoby — ^Indictment — Sup- 

nCEENCY — ^Bev.  Stats.  Abiz.  1901,  Penal  Code,  Secs.  27,  230,  845, 
Cited. — Section  230  of  the  Penal  Code,  tupra,  defines  rape  to  be 
"an  act  of  sexual  intercourse,  accomplished  with  a  female,  not  the 
wife  of  the  perpetrator,  under  either  of  the  following  circum- 
stances," among  which  the  first  is  ''where  the  female  is  under  the 
age  of  seventeen  years."     Section  27,  tupra,  makes  all  persons 
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concerned  in  the  commission  of  a  crime,  whether  thej  direetfy 
commit  the  act  or  aid  and  abet  in  its  commission,  principals.  See- 
tion  845,  supra,  provides  that  ''The  distinction  between  an  ae> 
cessory  before  the  fact  and  a  principal,  and  principals  in  the  irrt 
and  second  degree  is  abrogated;  .  .  •  and  all  persons  con* 
cerned  in  the  commission  of  a  felonj  •  .  •  shall  hereafter 
be  prosecuted,  tried  and  punished  as  principals,  and  no  other  facts 
need  be  alleged  in  an  indictment  against  such  accessorj  than  are 
required  in  an  indictment  against  his  prindpaL"  In  a  prosecution 
for  rape  an  indictment  charging  that  defendant  made  an  assault 
on  one  S,  "and  did  aid,  abet,  and  assist  one  W.  T.  to  unlawfuUj 
and  feloniouslj  ravish  and  carnaUj  know  her,  the  said  S.,  and  to 
unlawfully  and  feloniously  accomplish  an  act  of  sexual  intercourse 
with  said  S.,  she  not  being  his  wife,"  fails  to  allege  that  W.  T. 
in  fact  committed  the  crime  of  rape,  and  therefore  charges  no 
substantive  offense  punishable  by  the  laws  of  this  territoiy.  (Trim- 
ble V.  Territory,  281.) 

See  Appeal  and  Error,  7 ;  Constitutional  Law,  2,  3,  4. 

CBOSS- APPEAL.     See  Ap|>eal  and  Error,  8. 

CBOSS-BILL. 

Nature,  must  be  germane  to  original  bID.  ^  See  Equity,  1,  8. 

CBOSS-COMPLAINT.    See  Mines  and  Mining,  1. 

DAMAGES.    See  Condemnation  Proceedings,  1* 

DEATH  BY  WBONGFUL  ACT. 

1.  Dkath  by  Wbonoful  Act — Bight  or  AonoM — NoN-B£stDKMT  Auxks 
May  Maintain— Bev.  Stats.  Abiz.  1887,  Pass.  2145,  2149,  2150, 
Construed. — Non-resident  aliens  may  institute  and  maintain  an 
action  for  injuries  resulting  in  death  caused  by  wrongful  act,  under 
paragraph  2145,  supra,  providing  that  ''An  action  for  actual  dam- 
ages on  account  of  injuries  causing  the  death  of  any  person  may  be 
brought  in  the  following  cases  .  .  .'':  paragraph  2149,  supra,  provid- 
ing that  ''The  action  shall  be  for  the  sole  and  exclusive  benefit  of 
the  surviving  husband,  wife,  children  and  parents  of  the  person 
whose  death  shall  have  been  so  caused";  and  paragraph  2150, 
supra,  providing  that  "The  action  may  be  brought  by  all  parties 
entitled  thereto,  or  by  any  one  or  more  of  them  for  the  benefit 
of  all."     (Bonthron  y.  Phoenix  Light  etc  Co.,  129.) 


DEED. 


Tax,  prima  fade  valid.    See  Tax-Title,  1. 
Tax-collectors,    must    comply    with    requirements    of   statiita. 
Taxes  and  Taxation,  14,  15. 


Ejectment.  497 


DEED   (Continued). 

Tax-Deed.    See  Tax-Title,  1,  2,  3. 

Void  tax-collector's,  not  basis  for  affirmative  relief.    See  Taxes  and 

Taxation,  15. 
Void  tax-collector's,  not  prima  facie  evidence  pf  title.    See  Taxes 

and  Taxation,  15. 

See  Conveyance,  2. 

DEFAULT.    See  Appeal  and  Error,  20. 

DEFENSE.    See  Limitations,  2;  Mines  and  Mining,  8» 

DEMUBBEB. 

Contained  in  answer.    See  Limitations,  2. 
See  Eminent  Domain,  3;  Pleading  and  Practice,  1;  Beplevin,  L 

DEPABTMENT  OF  INTEBIOB. 

Bnles  and  regulations,  scope  of.     See  Public  Lands,  1* 

DEPABTUBE.    See  Limitations,  1. 

DUE  PBOCESS  OF  LAW.    See  Constitutional  Law,  14. 

EJECTMENT. 

1.  Ejectment— DErENss—ADYEBSB  Posbssbion  —  Statement  of  Limi- 

tation— Where  Plaintiff  Claims  Undeb  Deeds  feom  Defendant 
— Bev.  Stats.  Awz.  1887,  Pars.  2297,  2299,  Cited.— Under  para- 
graph 2297,  9Upra,  providing  that  adverse  possession  must  be  either 
under  title  or  color  of  title  to  set  up  the  three-year  bar,  and  para- 
graph 2299,  supra,  providing  among  other  things  that  adverse  pos- 
session must  be  under  a  deed  duly  registered  to  set  up  the  five-year 
bar,  a  defendant  in  ejectment  is  precluded  from  setting  up  adverse 
possession  for  either  period  as  against  his  own  deed  to  plaintiff, 
upon  which  deed  plaintiff  declared  solely.     (Goldman  v.  Sotelo,  85.) 

2.  Sams — Same — Same — Same — ^Five-Ysar  Limitation  —  Payment  of 

Taxes— Bev.  Stats.  Ariz.  1887,  Par.  2299,  Construed.— Under 
paragraph  2299,  supra,  providing  that  any  one  paying  taxes  on  the 
property  and  doing  certain  other  things  may  set  up  adverse  posses- 
sion for  five  years  as  a  defense  to  an  action  to  recover  said  property, 
evidence  of  payment  of  taxes  prior  to  the  particular  years  set  up 
in  the  defense  is  irrelevant  and  immaterial.    (Goldman  v.  Sotelo,  85.)' 

3.  Same — Issues — Instructions    to   Jury — Misleading.— Plaintiff   in 

ejectment  declared  solely  upon  his  conveyances  from  the  defendant, 
which  on  their  face  vested  in  him  title  and  right  of  possession. 
The  defendant  set  up  in  his  answer  two  defenses,— one  that  the 
deed  relied  on  by  plaintiff  was  a  mortgage,  the  other  that  the  action 
VIII  Aria.  82. 
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of  the  plaintiff  had  been  barred  by  the  statute  of  limitations.  The 
latter  defense  not  being  open  under  the  pleadings  and  evidenee, 
and  the  only  issue  being  whether  deed  from  defendant  to  plaintiff 
was  intended  as  an  absolute  eonveyance  or  as  a  mortgage,  it  was 
erroneous  and  misleading  to  instruet  that  the  verdict  must  be  for 
the  defendant,  even  if  plaintiff  is  shown  to  have  the  legal  title, 
if  defendant  had  the  right  to  the  possession  of  the  property  at  the 
eommencement  of  the  action,  as,  under  the  issues,  the  defendant 
could  not  be  found  to  have  had  the  right  to  possession  unless  he 
had  the  legal  title.     (Goldman  v.  Sotelo,  85.) 

4.  Ejectment — ^Findings — Sufficienct — ^Rev.  Stats.  Ariz.  1887,  Par. 
3139,  Cited. — ^In  an  action  of  ejectment  under  the  statute,  supra, 
providing  that  "It  shall  be  sufficient  to  entitle  the  plaintiff  to 
recover  to  show,  at  the  time  the  action  was  commenced,  the  defendant 
was  in  possession  of  the  premises  claimed,  and  that  the  plaintiff' 
had  a  right  to  the  possession  thereof,"  no  specific  finding  of  an 
ouster  is  essential.  Findings  that  plaintiffs  are  the  owners  and 
entitled  to  the  possession  and  that  defendants  have  withheld  and 
continue  to  withhold  the  possession  of  the  premises  from  the  plaintiff 
satisfy  the  statute.     (Curtis  v.  Boquillas  Land  etc.  Co.,  258.) 

6.  Ejectment — ^Unoccupied  Land — ^Possessory  Bight  —  Bev.  Stats. 
Ariz.  1887,  Par.  2222  (Amended  by  Act  No.  79,  p.  97,  Laws  1893^ 
AND  Incorporated  in  Bev.  Stats.  Ariz.  1901  as  Par.  3525),  Con- 
strued AND  Held  to  Apply  only  to  Unoccupied  Government 
Land. — The  statute,  supra,  providing  that  aU  persons  settling  upon 
public  land  with  the  view  of  acquiring  title  thereto  shall  be  pro- 
tected in  the  peaceable  possession  to  the  extent  of  one  hundred 
and  sixty  acres,  gives  to  settlers  the  right  to  hold  solely  by 
possession  where  the  land  is  unoccupied  government  land,  and  has 
no  application  to  unoccupied  land  in  private  ownership.  (Howard 
v.  Perrin,  347.) 

ELECTION.    See  Pleading  and  Practice,  2. 

ELECTIONS. 

1.  Elections — Change  of  Polling-Place — Bev.  Stats.  Ariz.  1901, 
Pars.  2305,  2306,  Held  Mandatory. — Paragraph  2305,  supra,  pro- 
vides that  the  board  of  supervisors  must  at  least  fifteen  days 
prior  to  an  election  designate  the  place  within  each  precinct  where 
it  shall  be  held.  Paragraph  2306,  supra,  provides  that  if  it  cannot 
be  held  at  the  place  designated,  the  justice  of  the  peace  or  the 
election  board  must  two  days  before  the  election  designate  the 
place  by  written  notice.  These  provisions  are  mandatory.  The 
action  of  an  election  board  in  holding  an  election  at  a  ranch  house 
instead  of  at  the  schoolhouse  designated  by  the  supervisors,  with- 
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out  anj  attempt  to  eomply  with  the  requirements  of  the  law 
relative  to  a  change  of  the  polling-place,  and  without  anj  nece88it7 
or  sufficient  reason  appearing  to  justify  it,  renders  the  election 
held  there  invalid,  and  the  votes  east  in  that  precinct  cannot  be 
counted.     (Johnstone  v.  Bobertson,  361.) 

2.  Elections — Contest — Eyidengb — Ballots  —  Begulably  Preserved 
— Admissibility. — ^Where  ballots  are  preserved  in  strict  accordance 
with  statutory  requirements  (Bev.  Stats.  1901,  chap.  10)  they  are 
admissible  without  further  proof,  and  furnish  the  primary  and 
controlling  evidence  of  the  number  of  votes  east  for  the  respective 
candidates.     (Averyt  v.  Williams,  355.) 

8.  Same— Same — Evidsnce— Ballots  Irregularly  Preservei>— Admis- 
sibility— Burden  of  Proov  as  to  Identity — Bev.  Stats.  Ariz.  1901, 
Pars.  2389, 2395,  Directory. — The  statute,  gupra,  requiring  that  the 
ballots  should  be  strung,  placed  in  a  sealed  envelope,  indorsed  by 
each  member  of  the  election  board  writing  his  name  across  the 
seal,  delivered  by  some  member  of  the  board  to  the  clerk  of 
the  board  of  supervisors,  and  by  him  to  the  county  treasurer,  is 
not  mandatory,  but  directory.  Where  ballots  have  been  irregularly 
preserved,  to  render  them  admissible  the  burden  is  upon  the  party 
offering  them  to  show  that  they  are  the  identical  ballots  cast.  The 
proof  must  be  dear  and  satisfactory,  but  the  mere  fact  that  they 
might  have  been  tampered  with  will  not  warrant  rejection.  (Averyt 
V.  Williams,  355.) 

4.  Same — Same — Same — Sams— Preservation — Question  of  Pact — 
Appeal  and  Error — ^Bevibw. — The  question  of  the  preservation  of 
ballots  in  their  integrity  is  one  of  fact  to  be  determined  by  the  trial 
judge,  and  a  finding  thereon  will  not  be  disturbed  unless  not  sup- 
ported by  the  evidence.     (Averyt  v.  Williams,  355.) 

5.  Sams  —  Appeal  and  Error  —  Bill  of  Exceptions  —  Becord. — An 
assignment  of  error  that  the  trial  court  erred  in  refusing  to  strike 
out  ballots  as  evidence  on  the  ground  that  they  did  not  purport 
to  be  official  ballots  cannot  be  considered  where  the  ballots  are 
expressly  excluded  from  the  bill  of  exceptions  and  the  record  does 
not  disclose  whether  the  ballots  were  or  were  not  official.  (Averyt 
V.  Williams,  355.) 

ELECTBICITY.     See  Negligence,  S. 

EMBEZZLEMENT. 

1.  Embezzlement — Indictment — Sufficiency — Agent  of  Corporation 
— Trust  Belation — Bev.  Stats.  Ariz.  1901,  Pen.  Code,  Sec.  458, 
Cited. — Section  458,  supra,  provides  that  any  officer,  servant,  or 
agent  of  a  corporation  who  fraudulently  appropriates  to  any  use 
or  purpose  not  in  the  execution  of  his  trust  any  property  in  his 
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possession  or  under  his  control  by  virtue  of  his  trust  shall  be 
guilty  of  embezzlement.  An  indictment  under  said  section,  which 
charges  that  defendant,  while  acting  as  manager  of  the  P.  cor- 
poration, was  intrusted  bj  the  S.  corporation  with  a  cheek,  the 
proceeds  of  which  he  embezzled,  but  which,  while  averring  the 
check  was  intrusted  to  him  by  virtue  of  his  employment,  does  not 
allege  what,  if  any,  interest  the  P.  corporation  had  in  it,  or  that 
he  received  it  for  or  on  account  of  the  P.  corporation,  but  expressly 
avers  that  it  was  the  property  of  the  8.  corporation,  and  that  it 
was  received  by  him  in  the  name  and  on  account  of  the  8.  cor- 
poration, is  subject  to  demurrer,  in  not  being  direct  and  certain 
in  setting  out  the  trust  relation  under  which  the  property  was 
misappropriated.     (Hinds  v.  Territory,  372.) 

EMINENT  DOMAIN. 

1.  Eminent  Domain — Powbb  of  Tirmtobt— Bev.  Stats.  U.  8.,  Sbc.  1851, 

(Oeoanic  Act,  Bev.  Stats.  Akiz.  1901,  Par.  15,)  Cited — Oubt  v. 
GocDWiN,  3  Ariz.  255,  26  Pao.  376,  Followed. — The  territory  of 
Arizona,  though  not  possessing  sovereignty,  is  clothed  with  authority 
to  provide  for  the  exercise  of  the  power  of  eminent  domain  by 
section  1851,  iupra,  providing  that  ''The  legislative  power  of  this 
territory  extends  to  all  rightful  subjects  of  legislation  not  incon- 
sistent with  the  constitution  and  laws  of  the  United  States."  (San- 
ford  V.  Tucson,  247.) 

2.  Same— Local  ob  Special  Laws— Constitutional  Law — "Harrison 

Act" — 1  Supp. Bev.  Stats. XT.  8., p. 503,  (Organic  Act  Bev.  Stats. 
Ariz.  1901.  Par.  63)  Cited— Laws  Ariz.  1897,  p.  97,  No.  57,  Con- 
strued AND  Held  Constitutional. — The  "Harrison  Act,"  mpra, 
prohibits  the  territorial  legislature  from  passing  local  or  special 
laws  incorporating  cities,  towns,  or  villages,  or  changing  or  amend- 
ing the  charter  of  any  town  or  city.  Act  No.  57,  supra,  entitled 
"An  act  adding  to  the  powers  and  privileges  already  vested  by 
charter  in  incorporated  cities,"  confers  upon  such  cities  the  power 
"to  lay  out  and  establish,  .  .  .  pave  or  otherwise  improve  streets, 
alleys,"  and  further  authorizes  such  cities  to  proceed,  wherever 
necessary,  under  the  Eminent  Domain  Act  of  the  territory  to 
condemn  private  property  for  such  purposes.  Held,  that  said  act 
No.  57  is  neither  local  nor  special,  but  confers  equal  powers  and 
privileges  upon  all  existing  cities  and  such  as  might  be  incorporated 
in  the  future,  and  therefore  is  not  in  conflict  vrith  the  provisions 
of  the  "Harrison  Act,"  supra.     (Sanford  v.  Tucson,  247.) 

8.  Same — Pleading — Complaint — Demurrer — Issues  Baised  —  Laws 
Ariz.  1897,  Act  No.  57,  p.  97,  Cited — ^"Harrison  Act" — 1  Supp. 
Bev.  Stats.  U.  S.,  p.  503,  (Organic  Act,  Bev.  Stats.  Ariz.  1901, 
Par.  63,)  Cited. — Where  a  complaint  in  an  action  by  a  city  to  con- 
demn land  to  widen  a  street  set  forth  that  the  cost,  damages,  and 
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expenses  to  be  incurred  under  the  ordinance  authorizing  the  improve- 
ment were  to  be  defrayed  bj  special  assessment  upon  the  property  to 
be  benefited  by  the  improvement;  and  not  to  be  paid  by  the  city, 
a  demurrer  thereto  does  not  raise  the  question  whether  in  making 
such  improveuiCiit  the  city  is  in  a  situation  to  avail  itself  of  the 
power  of  eminent  domain  under  act  No.  57,  supra,  without  violating 
the  provision  of  the  ''Harrison  Act,"  supra,  which  prohibits 
cities  from  becoming  indebted  to  an  amount  exceeding  four  per 
centum  on  the  value  of  their  taxable  property,  nor  does  such  inability 
militate  agains  the  validity  of  the  act  itself.  (Sanford  v.  Tucson, 
242.) 

4.  Same — Public  Us»— Question  o»  Law. — ^What  constitutes  a  public 

use  is  a  question  of  law.    (Sanford  v.  Tucson,  247.) 

5.  Same — Same — Necessity — Question  of  Fact — To  -Bi  Decided  by 

THE  GouBT. — ^What  constitutes  a  necessity  to  authorize  the  taking 
of  private  property  for  a  public  use,  is  a  question  of  fact,  but  one 
nevertheless  to  be  decided  by  the  court,  and  not  the  jury.  (Sanford 
v.  Tucson,  247.) 

6.  Same  —  Pleading  —  Complaint  —  Must  Show  Plaintiff's  Bight — 

Necessity — Bev.  Stats.  Abiz.  1901,  Pass.  2451,  2454,  Constbued. — 
Paragraph  2451,  supra,  provides  that,  before  property  can  be  taken 
in  condemnation,  it  must  appear  that  the  use  to  which  it  is  to  be 
applied  is  a  use  authorized  by  law,  and  that  the  taking  is  necessary 
to  such  use.  In  paragraph  2454,  supra,  it  is  provided  that  the 
con^laint  in  condenmation  must  contain  certain  averments;  among 
others,  ''a  statement  of  the  right  of  the  plaintiff."  Held,  that 
as  the  necessity  for  the  taking  is  the  basis  for  the  exercise  of  the 
right,  and  as  the  statute  requires  the  complaint  to  contain  a  state- 
ment of  plaintiff's  right,  a  complaint  by  a  city  seeking  to  condemn 
land  to  widen  a  street  which  does  not  aver  nor  show  by  the  ordinance 
set  forth  therein  that  the  taking  is  necessary  is  insufficient  and 
subject  to  demurrer.  (Sanford  y.  Tucson,  247.) 

EQUITY. 

1.  EQxnTY — Pbacticb— Pleading — Cboss-Bill — Natubb— Must  Be  Gee- 

mane  TO  Obiginal  Bill. — A  cross-bill  in  equity  must  be  germane 
to  the  original  biU,  and  must  not  bring  in  new  issues  which  would 
constitute  the  subject  of  an  independent  suit.  (Hayois  vl  Salt  Biver 
Valley  etc.  Co.,  285.) 

2.  Same — Same — Same — Same — Wateb  and  Wateb-Bights — Ibbigation 

— Action  to  Bestbain  Intebfebence  in  Opbbation  of  Canal — 
Cboss-Bill  to  Detebmine  Pbiobities — ^Demubbable. — In  an  action 
by  an  irrigation  company  brought  for  the  purpose  of  restraining 
defendants  from  breaking  the  headgates  and  interfering  with  the 
management    of    plaintiff's    canal,    a    cross-bill   setting   up   that 
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defendants  were  prior  appropriators  of  water,  and  owners  thereof, 
and  prajing  that  all  parties  claiming  water  should  be  made  parties 
to  the  suit,  with  the  view  to  the  full  adjudication  of  their  rospeetiTo 
rights  to  water,  is  demurrable  as  not  germane  to  the  original  bill. 
(Hajois  y.  Salt  Riyer  Yallej  etc.  Go.,  285.) 

S.  Equitt — SPBcmo  Pkrfobmanci — B10H7  to— Dependent  ttpon  Peb- 

FOBMANCX    or    ALL    CONDITIONS    PRECEDENT. — The    right    tO    Specifis 

performance  is  dependent  upon  full  performance  hy  a  vendee,  or 
any  one  in  his  right,  of  all  conditions  precedent  required  from  him. 
(Costello  y.  Friedman,  215.) 

See  Action  to  Quiet  Title,  1;  Judgment,  2;  Taxes  and  Taxation, 
2,  3,  4,  12;  Water  and  Water-Bights,  14,  15. 

BVIDENCB. 

Circumstantial,  competenej.  See  Criminal  Law,  16. 
Circumstantial,  sufficiency  of.  See  Criminal  Law,  1,  16. 
Bight  of  jury  to  disregard  testimony.    See  Criminal  Law,  26. 

See  Action  to  Quiet  Title,  2;  Aliens,  4,  5;  Appeal  and  Error,  7,  9, 
10,  11,  12,  15,  16,  17,  22;  Bonds,  1,  2;  Condemnation  Proceed- 
ings, 1,  2;  Criminal  Law,  5,  6,  22,  23,  24;  Elections,  2,  3,  4; 
Homestead,  1;  Judgment,  4,  5;  Mechanics'  Liens,  1,  3;  Mines 
and  Mining,  2,  3,  7;  Bailroads,  1;  Tax-Title,  2,  3;  Trover  and 
Conversion,  1;  Trusts,  1;  Water  and  Water-Bights,  15,  17; 
Written  Instrument,  L 

EXECUTION. 

1.  Execution— Levy — Sheriff's  Sale — Sale  of  Bealtt— Validitt — 
Innocent  Purchaser — ^Laws  of  Ariz.  1889,  Act.  No.  20,  Con- 
strued.— Act  No.  20,  supra,  provides  that  an  execution  "must 
require  the  officer  serving  the  same,  if  the  judgment  be  against 
the  property  of  the  judgment  debtor,  to  satisfy  the  judgment  ,  .  - 
out  of  the  personal  property  of  such  debtor,  and  if  sufficient  personal 
property  cannot  be  found,  then  out  of  the  debtor's  real  property." 
Held,  that  as  against  an  innocent  purchaser  of  realty  claiming 
under  an  execution  sale,  a  judgment  debtor  who  failed  to  call  the 
sheriff's  attention  to  personalty,  and  to  require  him  to  satisfy  the 
execution  out  of  it,  cannot  question  the  validity  of  the  sheriff's 
sale,  because  not  complying  with  the  act  supra,  (Oliver  y.  Dough- 
erty, 65.) 

2.  Execution  —  Saij  —  Purchaser  —  Acquires  Debtor's  Title — ^No 
More. — ^A  purchaser  under  judicial  sale  acquires  just  such  title  as 
the  execution  debtor  had  at  the  time  of  such  sale,  and  if  the 
execution  debtor  was  not  the  owner  of  the  property  at  the  time 
of  the  sale,  the  purchaser  acquires  no  title  thereto.  (Costello  v. 
Friedman,  215.) 
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3.  Execution — Sale — Sheriff's  Deed — Stands  on  Sau  Footing  as 
WoiTLD  Debtok's. — ^Where  a  judgment  debtor  could  not  have  exe- 
cuted a  deed  eonvejing  certain  property  which  he  had  contracted  to 
purchase,  without  full  payment  and  full  performance  of  the  purchase 
agreement  on  his  part,  the  sheriff's  deed  to  said  premises,  based 
upon  sale  under  execution  against  such  debtor,  could  eonvej  no 
title  thereto.     (Costello  v.  Friedman,  215.) 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Executors  and  Administrators — ^Duties — ^Distributioi^  of  Estate 
— Presentation  of  Claims — Attachment — Foreclosure — ^Priori- 
ties—Rev. Stats.  Ariz.  1887,  Pars.  1117,  1119,  1176,  1232,  Cited 
AND  Construed. — Paragraph  1117,  iupra,  prohibits  the  bringing  of 
an  action  against  an  estate  unless  the  claim  is  first  presented  to 
the  executor  or  administrator,  except  that  an  action  maj  be  brought 
bj  any  holder  of  a  mortgage  or  lien  to  enforce  the  same  against 
the  property  of  the  estate  subject  thereto,  where  all  recourse  against 
any  other  property  of  the  estate  is  expressly  waived  in  the  com- 
plaint. Paragraph  1119,  mpra,  proyides  that  claims  must  be  pre- 
sented even  though  action  be  pending  at  the  time  of  decedent 's  death, 
and  that  no  recovery  shall  be  had  unless  proof  of  such  presentation 
be  made.  Paragraph  1176,  supra,  requires  executors  and  adminis- 
trators, where  a  sale  is  made  of  lands  subject  to  mortgage  or  other 
lien,  which  is  a  valid  claim  against  the  estate,  and  has  been  pre- 
sented and  allowed,  to  apply  the  proceeds  first  to  the  payment  and 
satisfaction  of  the  mortgage  or  other  lien.  Plaintiff  attached  real 
estate  prior  to  the  death  of  the  owner,  and  after  the  owner's  death 
amended  his  complaint  asking  the  foreclosure  of  his  lien,  but  failed 
to  waive  all  recourse  against  other  property.  Held,  that  the  court 
had  no  authority  to  order  a  foreclosure  of  the  lien  by  a  sale  of 
the  property,  but  should  require  the  payment  and  discharge  of 
.  the  judgment  rendered  in  due  course  of  administration,  giving 
preference  to  the  attachment  lien  in  case  a  sale  of  the  real  estate 
is  necessary  to  satisfy  the  judgment  in  the  order  of  its  priority 
over  other  valid  liens.     (Wartman  v.  Pecka,  8.) 

FELLOW-SERVANT.    See  Railroads,  4,  5. 

FINDINGS. 
1.  Findings — Sufficiency — To  Sustain  Judgment. — The  findings  of 
the  court  must  cover  sufficient  of  the  issues  raised  by  the  pleadings 
to  sustain  the  judgment.     (County  of  Cochise  y.  Copper  Queen  etc. 
Co.,  221.) 

SufSciency.    See  Ejectment,  4;  Judgment,  5. 
See  Action  to  Quiet  Title,  1;  Appeal  and  Error,  9,  12,  13,  14,  22; 
Condemnation  Proceedings,  3,  4;  Mines  and  Mining,  1;  Pleatl- 
ing  and  Practice,  3,  9. 
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FINDINGS  OF  FACT. 

1.  Findings  of  Fact — Upon  OENEaiAL  Deniai^— .Upon  Cboss-Gompiaint 
— General  Finding  in  Favor  op  Dependant  Insuppicient. — 
Where  a  defendant  merelj  denies  the  allegations  of  plaintiff's 
eomplaint  a  general  finding  for  the  defendant  will  be  sufficient; 
but  where  the  defendant  sets  up  a  eross-eomplaint,  and  asks  for 
affirmative  relief  based  upon  the  facts  set  up  in  the  cross-complainty 
a  general  finding  for  the  defendant. is  not  sufficient,  but  there 
should  be  a  special  finding  of  fact  upon  the  cross-complaint  upon 
which  a  judgment  can  be  founded.     (Shattuck  v.  Costello,  22.) 

2.  Same— SuppiciENCY — ^Upon  Ceoss-Complaint — Action  to  Quiet 
Title— Bev.  Stats.  Abiz,  1901,  Pab.  1406,  Construed. — The  statute, 
supra,  requires  that  "In  all  cases  where  a  trial  of  an  issue  of  fact 
is  held  hy  the  courts  of  record  .  .  .  the  decision  of  the  court  shall 
be  in  writing  .  .  .  and  the  facts  found  and  the  conclusions  of  law 
shall  be  separately  stated  .  .  .  and  judgment  .  .  .  entered  accord- 
ingly." In  an  action  to  quiet  title  to  a  mining  claim,  defendant 
alleging  a  conflicting  location  and  asking  that  title  be  quieted,  a 
finding  upon  the  issues  of  fact  that  **the  court  finds  in  favor  of 
defendant  and  against  plaintiff,  and  that  the  allegations  of  defend- 
ant 's  cross-complaint  are  true, ' '  is  insufficient  to  support  a  judgment 
quieting  defendant's  title  to  the  premises,  but  full  findings  of  faet 
should  be  made.     (Shattuck  v.  CostellOi  22.) 

See  Appeal  and  Error,  4. 

FIXTUBSa 

1.  Fixtures — Trover  and  Conversion — ^Public  Lands — ^Fenge  on. — 
A  fence  placed  on  government  land  by  mistake  passes  with  the  land 
to  a  subsequent  purchaser  from  the  government,  and  the  original 
owner  thereof  cannot  maintain  an  action  against  the  purchaser  for 
conversion  in  removing  and  selling  the  fence,  as  the  doctrine  of  trade 
fixtures  and  right  of  removal  thereof  does  not  apply.  (Hereford  ▼. 
Pusch,  76.) 

See  Trover  and  Conversion,  1* 

FOBECLOSURE.    See  Action  to  Quiet  Title,  2;  Attechment,  1;  Execu- 
tors and  Administrators,  1. 

FOREST  RESERVES.    See  Constitutional  Law,  2,  8,  4. 

FRAUD. 

Sufficiency    of    allegations  of.     See  Conveyance,  1;   Pleading,  1; 
Taxes  and  Taxation,  5. 

See  Partnership,  1,  S. 
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QENEBAL  DENIAL.    See  Mines  and  Mining,  1;  Beplevin,  1. 

HAfiMLESS  EBBOB. 

Improper  remarks  of  eounseL    See  Criminal  Law,  19. 

See    Appeal    and  Error,   15;    Condemnation  Proceedings,  1,  2; 
Criminal  Law,  6;  Pleading,  2. 

HOMESTEAD. 

1.  HOICESTXAO — ^MOBTGAOS— VaLIDITT — COKVIYANOI   BT   OHX   SPOUSX— 

EVIDENCB— YaLUX  IlCMATXBIAL — ^No  LlEN  AS  TO  EXCXSB. — ^It  is  not 

error  for  the  trial  court  to  reject  evidence  offered  hj  plaintiff 
tending  to  show  the  value  of  the  homestead  was  in  excess  of  four 
thousand  dollars,  for  the  purpose  of  showing  that  a  mortgage, 
invalid  as  against  the  homestead,  attached  to  the  excess,  as  every 
attempt  bj.  either  spouse  to  convey  or  mortgage  the  homestead, 
without  the  other  joining  in  such  conveyance  or  mortgage,  is 
unavailing  to  create  any  lien  thereon,  irrespective  of  the  value 
thereof.     (Edwards  y.  Simms,  261.) 

2.  Sams— Sams— CoNvxTANGX — Agreement   to   Assume   Moxtoaoe — 

Not  Binding — Consideration. — ^An  agreement  by  the  grantees  of  a 
homestead  to  assume  the  payment  of  a  mortgage  thereon,  as  part 
pa3rment  of  the  purchase  price,  is  without  consideration,  where 
the  court  found  the  mortgage  to  be  null  and  void;  the  conveyance 
also  being  presumptively  inefficient  to  convey  any  interest  to  the 
purchaser.     (Edwards  v.  Simms,  261.) 

IMPEACHMENT.    See  Appeal  and  Error,  17;  Criminal  Law,  6L 

INDIANS.     See  Criminal  Law,  10. 

INDICTMENT. 

Defective  allegation  of  intent  cured  by  verdict.  See  Criminal  Law,  2. 

Duplicity  in.    See  Criminal  Law,  3,  7. 

Sufficiency  of.    See  Criminal  Law,  3,  13,  28;  Embezzlement,  L 

See  Criminal  Law,  8,  9. 

INJUNCTION. 

1.  Injunction — Corporations — Stockholders. — An  injunction  is  prop- 
erly refused  where  the  suits  which  minority  stockholders  of  a  cor- 
poration seek  to  enjoin  the  corporation  from  dismissing  are  at  the 
time  dismissed  or  are  enjoined  from  being  dismissed  by  the  court 
in  which  they  are  pending,  or  have  been  decided  favorably  to 
plaintiffs'  prayer  for  relief,  and  officers  of  such  corporation  sought 
in  the  action  to  be  removed  have  already  resigned,  since  no  case 
is  presented  where  an  injunction  could  afford  plaintiffs  any  relief. 
(Hallenborg  v.  Cobre  Qrande  etc.  Co.,  329.) 
See  Taxes  and  Taxation,  12,  13;  Water  and  Water-Bights,  14. 
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INJURIES  TO  THE  PERSON.     See  Limitations,  1. 

INNOCENT  PURCHASER.     See  Execution,  1. 

INSTRUCTIONS  TO  JURY. 

Misleading.     See  Ejectment,  3. 
See  Railroads,  3,  4,  6. 

INSULATION.     See  Negligence,  8. 

INTENT.    See  Criminal  Law,  2,  10. 

INTEREST. 

1.  Interest—Rate  on  Judgment — Rev.  Stats.  1901,  Par.  2774,  Cited. 
— The  legal  rate  of  interest  upon  judgments  under  the  statute, 
supra,  is  six  per  cent  per  annum.     (Howard  v.  Perrin,  347.) 

Rate  on  judgment,  bears  rate  provided  in  agreement.     See  Nego- 
tiable Instruments,  1. 

INTERNAL  REVENUE. 

1.  Internal  Revenue— Stamp-Tax — Sheriff's  Certificate  —  Assign- 
ment— Stamp  not  Required^Act  Congress,  June  13, 1898,  Con- 
strued.— As  the  act  of  Congress,  supra,  does  not  require  a  sheriff's 
certificate  of  sale  to  be  stamped,  the  assignment  of  such  instrument 
is  also  free  from  the  duty,  as  it  is  only  where  the  original  instru- 
ment is  subject  to  the  duty  that  assignments  are  required  to  be 
stamped.     (Oliver  v.  Dougherty,  05.) 

INTERROGATORIES.     See  Action  to  Quiet  Title,  1. 

INTERVENTION.  •  See  Appeal  and  Error,  18,  19. 

INTOXICATING  LIQUORS.     See  Criminal  Law,  10. 

IRRIGATION.    See  Equity,  2;  Water  and  Water-Rights,  14,  16. 

ISSUES.     See  Ejectment,  3;  Eminent  Domain,  3. 

JUDGMENT. 

1.  Judgment — ^Action  to  Set  Aside — Sickness  of  Attorney — Show- 
ing— Sufficiency. — In  an  action  to  set  aside  a  judgment  of  fore- 
closure complainants  alleged  that  they  were  non-residents  of  Ari- 
zona, that  they  relied  exclusively  upon  their  attorney  for  informa- 
tion as  to  what  occurred  in  the  local  courts,  and  that  they  were 
ignorant  of  the  entry  of  the  said  judgment  until  two  years  there- 
after;  that  their  attorney  at  the  date  of  the  entry  of  judgment 
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JUDGMENT  (Continued). 

was  sick  and  not  in  a  condition  of  mind  and  body  to  properly  at- 
tend to  their  business^  and  did  not  know  of  the  entry  of  judgment; 
that  shortly  after  the  entry  thereof  he  died.  The  name  of  the 
attorney  appeared  both  in  the  answer  and  the  agreed  statement  of 
f aetSy  and  the  transcript  of  the  minute  entries  shows  his  presence  in 
court  in  their  behalf  on  the  day  when  the  case  was  submitted,  and 
also  on  the  day  when  the  judgment  was  rendered.  There  was  no 
evidence  to  sustain  the  allegations  respecting  the  attorney's  inca- 
pacity, his  ignorance  of  the  fact  of  judgment,  or  concerning  the 
time  of  his  death.  Held,  that  no  suiBdent  showing  was  made  to 
entitle  complainants  to  have  the  judgment  set  aside.  (MaeBitchie 
▼.  Stevens,  410.) 

2.  SAMB—SAMii— Equity— Whbk  Will  Intebpbre. — Courts  of  equity 
will  not  interfere  to  grant  relief  against  a  judgment  unless  it  ap- 
pears that  the  party  complaining  could  not  avail  himself  of  his 
defense  in  the  action,  or  that  he  was  prevented  from  doing  so  by 
fraud,  accident,  or  mistake,  without  fault  or  negligence  on  his  part. 
(MaeBitchie  v.  Stevens,  410.) 

3.  Judgment — Bab — Different  Parties — ^Another  Cause  of  Action. 

— A  judgment  in  an  action  based  upon  a  bond  given  to  secure  the 
county  for  another  and  distinct  term  of  office  of  the  defendant 
as  treasurer,  though  for  the  same  office,  would  not  be  a  bar  to 
a  subsequent  action  on  a  different  bond  given  by  the  same  official 
for  a  separate  and  distinct  term,  the  parties  in  the  latter  action 
and  the  cause  of  action  being  different.  (Brady  v.  County  of  Pinal, 
114.) 

4.  Judgment — Becord— Evidence — Sufficiency— Willard  v.  Carrioan, 

8  Ariz.  70,  68  Pac.  538  Cited. — To  enable  the  appellate  court  to 
affirm  a  judgment  of  the  lower  court  in  favor  of  a  plaintiff  therein, 
the  record  must  disclose  some  positive,  affirmative  evidence  in  support 
thereof.     (Stoffelo  v.  Molina,  211.) 

5.  Same — Same — Same— Same — ^Descriptions  —  Finding. — In  an  ac- 
tion in  ejectment,  where  the  only  affirmative  evidence  in  support  of 
plaintiff's  allegation  of  title  was  documentary,  showing  that  plain- 
tiff was  the  owner  of  a  certain  strip  of  land,  it  is  insufficient  to 
support  a  judgment  in  his  favor,  the  description  of  the  land  in 
controversy  being  given  in  the  complaint  from  local  objects,  and 
no  evidence  being  introduced  showing  that  the  land  described  in 
the  complaint  was  the  same  as  that  described  in  the  documentary 
evidence.     (Stoffelo  v.  Molina,  211.) 

Default.    See  Appeal  and  Error,  20,  21,  22. 
Bate  of  interest  on.    See  Interest,  !• 

See  Water  and  Water-Bights,  UL 
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JUDICIAL  notice.    See  Courts,  1. 

JUBISDICTION.     See  Appeal  and  Error,  3,  6;   Courts,  2;   Probate 
Court,  1. 

JUBOB. 

Prejudice.-  See  Criminal  Law,  27. 

JUBY.    See  Action  to  Quiet  Title,  1;  Criminal  Law,  11;  Trial,  1. 

JUSTICE  OP  THE  PEACE. 

1.  Justice  or  the  Peace — Fees — Criminal  Cases — ^Local  and  Speciai. 
Legislation — Constitutional  Law — Hakrison  Act  (24  Stats. 
170,— Organic  Act,  Rev.  Stats.  1901,  Par.  63)  Cited — Rev.  Stats. 
1901,  Pen.  Code,  Sec.  1183,  Heu>  Void.— The  "Harrison  Act," 
supra,  provides  that  "The  legislatures  of  the  territories  of  the 
United  States  .  .  .  shall  not  pass  local  or  special  laws  .  .  .  regu- 
lating the  jurisdiction  and  duties  of  justices  of  the  peace."  Sec- 
tion 1183,  9upra,  reads:  "No  justice  of  the  peace  .  .  .  residing 
and  holdiug  his  court  at  the  county  seat  .  .  .  shall  receive  or  collect 
from  the  county  any  fees  or  compensation  in  any  criminal  case 
unless  the  warrant  of  arrest  was  issued  in  such  case  by  and  with 
the  advice  of  the  district  attorney.''  Held,  that  when,  as  in  this 
instance,  the  object  aimed  at  by  the  statute  is  broad  enough  to 
cover  the  class  excluded  as  well  as  the  class  included  within  its 
operation,  mere  convenience  or  expediency  is  not  sufficient  to  form 
the  basis  of  classification,  and  therefore  the  latter  act,  supra, 
is  special  and  local  legislation,  and  void,  because  in  conflict  with 
the  provisions  of  the  "Harrison  Act,"  iuprck,  (Maricopa  County 
V.  Burnett,  242.) 

LARCENY.     See  Criminal  Law,  11. 

LEVY.     See  Execution,  1. 

LIEN.     See  Attachment,  1;  Statutory  Construction,  1;  Tax-Title,  1. 

LIMITATIONS. 

L  Limitations  —  Injuries  to  Person — ^Pleading — Amendment — New 
Cause  or  Action — Departure — Rev.  Stats.  Ariz.  1887,  Par,  2309, 
Cited. — The  Revised  Statutes  of  Arizona  of  1887  (par.  2309)  pro- 
vide that  actions  for  injuries  done  to  the  person  of  another  shall 
be  commenced  and  prosecuted  within  one  year  after  the  cause  of 
action  shall  have  accrued.  Plaintiff,  on  behalf  of  his  minor  son, 
brought  an  action  against  defendant  to  recover  damages  for  personal 
injury.  More  than  a  year  after  the  injury,  plaintiff  amended  his 
complaint,  making  the  action  one  for  his  own  benefit.     Held,  that 
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LIMITATIONS  (Continued). 

the  amended  complaint  wai  sueh  a  departure  from  the  original 
complaint  as  to  state  a  new  and  different  eause  of  action,  and, 
being  filed  more  than  one  year  after  the  injury  was  receiTod,  from 
which  it  was  aUeged  the  damages  arose,  was  barred  by  the  statute, 
n^pra.     (Motes  v.  Gila  Valley  ete.  By.  Co.,  50.) 

2.  Sams— Detensb — ^How  Baised — ^Dbmusbebt— Contained  in  Answer — 

Bey.  Stats.  Abiz.  1887,  Pass.  734>  2328,  Constbued.— The  Bevised 
Statutes  of  Arizona  of  1887  (par.  2328)  provide  that  ''the  laws 
of  limitation  of  this  territory  shall  not  be  made  available  to  any 
person  in  any  suit  in  any  of  the  courts  of  this  territory,  unless  such 
be  specially  set  forth  as  a  defense  in  his  answer."  Paragraph  734, 
supra,  provides  that  ''the  defendant  in  his  answer  may  plead  as 
many  several  matters,  whether  of  law  or  fact,  as  may  be  necessary 
for  his  defense."  Held,  that  the  only  purpose  of  the  former  statute 
is  to  compel  defendant  to  specially  plead  the  statute  of  limitations; 
that  it  does  not  prohibit  the  pleading  of  the  statute  by  demurrer 
under  the  authority  of  the  latter  statute.  (Motes  y.  Gila  Yalley 
etc.  By.  Co.,  50.) 

3.  Limitations — ^Pleading. — The  pleading  of  the  statute  of  limitations 

does  not  dispense  with  the  necessity  of  also  pleading  all  facts 
essential  to  bring  the  party  within  the  provisions  of  the  statute^ 
when  the  existence  of  those  facts  is  not  shown  by  the  pleading  of 
the  opposite  party.     (Seavems  v.  Costello,  308.) 

LOCAL  OB  SPECIAL  LAWS.    See  Eminent  Domain,  2;  Justice  of  the 
Peace,  1. 

MALICIOUS  INJUBY  TO  PBIVATE  BOAB.    See  Criminal  Law,  12, 
13. 

LOCATION. 

Valid;  prior;  relocation;  premature.    See  Mines  and  Mining,  3,  4, 
5,  6,  7. 

MANDAMUS. 

1.  Mandamus— When  Issued. — Mandamus  will  only  issue  to  compel 

the  performance  of  an  act  which  the  law  has  specifically  enjoined 
as  a  duty  and  which  is  not  in  its  nature  discretionary  or  judicial; 
and  it  may  only  issue  when  there  is  not  a  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  course  of  the  law.  (Dorrington  v.  Board  of 
Supervisors,  4.) 

2.  Same — Counties — ^Demands — ^Boabd  of  Supeevisoes — ^Disobstionaby 

Poweb — Opficebs — SaIiABY — Eev.  Stats.  Abiz.  1887,  Pabs.  409, 
415,  Constbued. — Under  paragraph  409,  supra,  forbidding  the 
board  of  supervisors  to  allow  any  demand  in  favor  of  any  officer 
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who  willfullj  neglects  or  refuses  to  perform  any  of  the  duties  of 
his  office,  and  empowering  it  to  determine  whether  the  officer  pre- 
senting a  demand  is  entitled  to  have  the  same  aUowed,  and  para- 
graph 415,  supra,  giving  a  dissatisfied  claimant  the  right  to  sue  the 
county  at  any  time  within  six  months  after  the  final  action  of  the 
board,  but  not  afterward,  mandamus  will  not  lie  to  compel  the 
board  of  supervisors  to  allow  the  claim  of  a  county  officer  for 
salary  and  expenses,  the  former  statute  vesting  discretionary  powers 
in  the  board  and  the  latter  providing  a  plain,  adequate,  speedy, 
and  exclusive  remedy  at  law.  (Dorrington  v.  Board  of  Super- 
visors, 4.) 

3.  Mandamus   to   District   Attorney — Quo  Warranto — ^Rev.   Stats. 

1901,  Par.  3794,  GoNSTRUED.—While  the  statute,  supra,  authorizing 
quo  warranto  does  not  make  it  mandatory  upon  a  district  attorney 
to  institute  such  action  unless  he  has  reason  to  believe  a  franchise 
is  being  usurped,  nevertheless  it  is  his  duty,  whenever  facts  are 
laid  before  him  from  which  he  can  reasonably  conclude  that  a 
franchise  is  being  usurped,  to  institute  such  proceedings,  and  if 
he  fails  his  action  can  be  reviewed  upon  an  application  for  mon- 
damus,    (Buggeln  v.  Doe,  341.) 

4.  Same — Same — Same— Pleading — Sufficienct  of  Petition.— A  peti- 

tion for  writ  of  mandamus  to  compel  a  district  attorney  to  institute 
quo  warranto  proceedings  is  insufficient  where  it  appears  that  all 
that  was  presented  to  him  was  a  verified  complaint,  possibly  suffi- 
cient as  a  pleading  in  quo  warranto,  which  did  not  contain  allega- 
tions sufficient  to  show  that  the  franchise  was  being  usurped.  The 
application  for  writ  of  mandamus  must  show  that  facts  were  laid 
before  him  from  which  he  could  have  had  reason  to  believe  that 
such  franchise  was  being  usurped.     (Buggeln  v.  Doe,  341.) 

MEBCHANDISE. 

What  is,  within  purview  of  United  States  Revenue  Law.    See  Rev- 
enue Law,  L 

MECHANICS'  LIENS. 

L  Mechanics'  Liens — Pleading — Complaint — ^Evidence — ^Variance. — 
In  an  action  to  enforce  a  mechanic's  lien  for  castings  made  and 
furnished,  the  complaint  stated  that  they  were  furnished  upon  the 
verbal  request  of  defendant,  who  verbally  agreed  to  pay  a  certain 
sum  therefor.  The  notice  stated  that  the  materials  were  furnished 
at  the  "specified  price  of  $125.22,  at  the  special  instance  and 
request  of  L.  and  P.  and  the  said  materials  were  worth  the" 
said  sum.  The  evidence  established  that  the  materials  were  fur- 
nished at  a  certain  price  upon  the  request  of  defendant;  that  a 
bill  was  presented  therefor,  the  items  of  which  were  taken  from 


Mines  and  Mining.  511 

MECHANICS'  LIENS  (Continued). 

plaintiff 'b  order  book.  Held,  that  there  was  no  variance  between 
the  complaint  and  notice  and  the  evidence  adduced  in  support 
thereof,  on  the  theory  that  the  complaint  and  notice  of  lien  alleged 
a  verbal  contract,  whereas  the  testimony  showed  that  the  defendants 
had  simply  ordered  the  material  without  agreeing  upon  any  specified 
price,  and  the  plaintiff  had  charged  the  reasonable  value  thereof 
after  completion*     (Wolfley  v.  Hughes,  203.) 

2.  SAMB— LlENABLE  AND  NON-LlENABLE  ITEMS — ENFORCEMENT.— Where, 

in  an  action  to  enforce  a  mechanic's  lien,  it  appears  that  some  of 
the  articles  were  furnished  mor£  than  ninety  days  before  the 
filing  of  the  lien,  the  lien  will  nevertheless  be  enforced  as  to 
articles  furnished  within  the  stautory  period,  where  no  fraud  or 
bad  faith  is  shown  on  the  part  of  the  plaintiff  and  he  was  justified 
in  believing  himself  entitled  to  a  lien  for  the  item  excluded  by  the 
court.     (Wolfley  v.  Hughes,  203.) 

3.  Same — Same — Evidence — Segregation. — ^In  an  action  to  enforce  a 

mechanic's  lien  for  materials  furnished,  all  the  items  of  which 
were  of  such  a  character  that  the  property  would  be  liable  therefor 
if  the  lien  on  behalf  thereof  had  been  filed  within  the  proper  time, 
evidence  is  properly  received  to  segregate  the  lienable  from  the 
non-lienable  items,  some  of  the  articles  having  been  furnished 
more  than  ninety  days  prior  to  the  filing  of  the  notice.  (Wolfley 
V.  Hughes,  203.) 

BiEBCHANT. 

Salesman  is  not.  See  Aliens,  1. 
See  Aliens,  3. 

MINES  AND  MINING. 

1.  Mines  and  Mining — Action  to   Quiet   Title— Pleading — Oeneral 

Denial— Cross-Complaint — Findings. — In  a  suit  to  quiet  title  to 
a  mining  claim,  the  defendant  having  answered  denying  the  validity 
of  the  plaintiff's  location,  and  by  way  of  cross-complaint  having 
asked  that  his  title  to  a  conflicting  location  be  quieted  as  against 
plaintiff,  it  is  the  duty  of  the  court  to  determine  the  validity  of 
defendant's  claim  as  well  as  the  plaintiff's  although  the  latter  only 
would  need  to  be  determined  under  a  general  denial.  (Shattuck  v. 
Costello,  22.) 

2.  Mines  and  Mining — Action  to  Recover  Claim — ^Defense — Statute 

OF  Limitations — Adverse  Possession — Evidence — Sufficiency — 
Bev.  Stats.  Ariz.  1887,  Pars.  2229,  2328,  Cited.— In  an  action  to 
recover  a  mining  claim,  where  defendant  pleaded  the  statute  of  lim- 
itations, in  compliance  with  paragraphs  2299  and  2328,  supra,  setting 
up  adverse  possession  for  ten  years,  and  offered  evidence  to  support 
the  claim  of  adverse  possession,  that  he  had  been  upon  the  prem- 
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ises,  supposed  that  he  owned  it,  having  the  tax-title  deed  from  the 
county,  but  that  he  had  done  nothing  thereon,  exeept  paj  the 
taxes  for  ten  years,  suoh  evidenee  is  too  meager  and  indefinite  to 
establish  the  ''peaceable  and  adverse  possession"  without  which 
the  plea  of  limitations  is  unavailing.    (Seavems  v.  GosteUo,  308.) 

8.  Mines  AMD  MiNiNO— Location— Yaliditt — ^Action  to  Qum  Ttpim — 
EviDBNCS— Burden  of  Proof. — ^Where  both  parties  claim  certain 
property  as  a  mining  daim,  and  both  seek  to  have  their  title  quieted, 
each  claiming  under  a  relocation,  the  burden  is  on  each  party  to 
prove  the  validity  of  his  location,  the  duty  of  taking  the  initiative 
in  such  proof  resting  upon  the  plaintiff.     (Shattuek  v.  Gostello,  22.) 

4.  Same — Sams — Sams— Description — Boundaries  of  Another  Ci«aim 
— ^Monuments. — To  name  mining  claims  as  the  boundaries  of  a 
location  is  such  a  reference  to  natural  objects  and  permanent  monu- 
ments as  to  comply  with  the  statute.     (Shattuek  v.  Gostello,  22.) 

5.  Same — SAMB-~SAifE — Sams —  Presumptions  —  Evidence  —  Burden 
OF  Proof. — ^Where  mining  claims  are  used  in  a  location  notice  te 
designate  the  boundaries  of  a  claim,  the  presumption  is  that  such 
objects  exist,  and  the  duty  to  show  that  they  do  not  exist  is  cast  upon 
the  disputing  party.     (Shattuek  v.  Gostello,  22.) 

6.  Sams — Action  to  Quiet  Title — Belocation — Validity — ^Prior  Lo- 
cation.— The  evidence  in  an  action  to  quiet  title  to  a  mining  claim 
reviewed  and  held  to  show  that  at  the  time  of  defendant's  location 
the  ground  was  covered  by  an  existing  valid  location,  and  therefore 
not  open  to  relocation.     (Shattuek  v.  Gostello,  22.) 

7.  Same — Same  —  Same  —  Sams  —  Sams  —  Evidence  —  Admissions — 
Premature  Location. — Defendant  located  a  mimng  claim  on  De- 
cember 12,  1895.  On  January  1,  1896,  plaintiff  located  the  same 
claim.  Suit  having  been  brought  to  quiet  title,  and  the  issue  being 
whether  a  prior  location  was  existing  at  the  time  of  defendant's 
location,  thereby  rendering  said  location  invalid,  evidence  was  intro- 
duced showing  that  on  January  27,  1900,  defendant  filed  location 
notices  upon  the  ground  in  dispute,  declaring  that  they  constitute  a 
"relocation  of  the  ground  formerly  located  by  unknown  parties  and 
abandoned  in  1895  or  1896."  Held,  that  such  filing  stands  in  the 
nature  of  an  admission  by  defendant  that  his  location  of  December 
12,  1895,  was  premature.     (Shattuek  ▼.  Gostello,  22.) 

See  Gonveyanee,  1;  Partnership,  1,  2. 

MONUMENTS.    See  Mines  and  Mining,  4. 

MOBTQAGE.    See  Action  to  Quiet  Title,  2;  Homestead,  1,  8» 

MOTION. 

For  new  trial.     See  Api>eal  and  Error,  21* 

To  set  aside  service  by  publication.    See  Api>eal  and  Error,  21. 


Negotiable  Instruments.  513 

MOTIVE.     See  Criminal  Law,  6. 

MUBDEB.    See  Criminal  Law,  14,  15,  16,  17,  18. 

NECESSITY. 

For  taking  property  for  public  use,  question  of  fact,  to  be  decided 
by  the  court.    See  Eminent  Domain,  5. 

NEGLIGENCE. 

L  Nbglioknce — ^What  Constitutes — ^Essential  Ingrxdisnt. — ^An  essen- 
tial ingredient  to  any  conception  of  negligence  is  that  it  involves 
the  violation  of  some  legal  duty — a  duty  to  take  care  of  the  person 
or  property  of  another.     (Phoenix  Light  etc.  y.  Bennett,  314.) 

2.  Same — ^Beasonable  Case. — ^Where  a  person,  proceeding  in  a  lawful 

business,  exercises  reasonable  care,  the  law  does  not  make  him  an 
insurer  against  the  consequences  of  his  actions  which  reasonable 
care  and  foresight  could  not  have  prevented.  (Phoenix  Light  etc. 
▼.  Bennett,  314.)  , 

3.  Same— Electricty— WntiNG — Insulation — Must  be  Sufficient  to 

Protect  prom  Current  Carried  from  Defendant's  Plant — Bur 
not  to  Protect  from  Electricity  Having  Its  Origin  in  the 
Clouds  or  Atmosphere. — ^Where  plaintiff's  house  was  destroyed 
by  fire  during  a  violent  electrical  storm,  and  plaintiff  brought  suit 
against  defendant  and  electric  light  company,  making  the  gravamen 
of  his  action  the  negligence  of  defendant  in  failing  to  properly 
insulate  the  wire  which  ''it  placed  through  the  window  casement 
of  plaintiff's  house"  for  the  purpose  of  conveying  to  lights  in  said 
house  the  current  generated  by  said  defendant,  the  court  erred  in 
submitting  to  the  jury  any  question  as  to  the  defendant's  liability 
for  a  failure  to  insulate  these  wires  against  electricity  having  its 
origin  in  the  clouds  or  atmosphere.  (Phoenix  Light  Co.  ▼.  Bennett, 
314.) 

See  Bailroads,  1,  2,  3,  4,  6,  8. 

NEGOTIABLE  INSTBUMENTS. 

1.  Negotiable  Instruments  —  Notes  —  Interest— Bate— Where  not 
Provided^ Where  Provided — Judgment — Bears  Bate  Provided — 
Bev.  Stats.  Ariz.  1887,  Pars.  2161,  2162,  Construed.  —  Under 
paragraph  2161,  supra,  providing  that  when  there  is  no  express 
agreement  fixing  a  different  rate  of  interest,  interest  at  the  rate 
of  seven  per  cent  per  annum  shall  be  allowed  on  notes  after 
maturity,  and  paragraph  2162,  tupra,  providing  that  parties  may 
agree  in  writing  to  any  rate  of  interest  on  notes,  and  any  judgment 
rendered  on  such  contract  shall  bear  the  rate  of  interest  agreed 
upon  by  the  parties,  a  note  calling  for  interest  at  the  rate  of  one 
per  cent  per  month,  and  containing  no  provision  as  to  the  rate  after 
maturity,  bears  interest  after  maturity  at  the  stipulated  rate,  and 
not  at  seven  per  cent  per  annum.  (Greenhaw  v.  Holmes,  94.) 
Vm  Arte.  ». 
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NEW  TRIAL. 

Negleet  of  defendant '•  eonnoel,  not  ground  for.    See  Criminal  law, 
17. 

When  granted.    See  Taxes  and  Taxation,  13. 

KOTE&    See  Negotiable  Instrnments. 

OBTAINING  MONEY  BY  FALSE  PRETENSES.  See  Criminal  Iaw, 
20. 

OCCUPANTS.    See  Public  Land%  8. 

OPTICB  AND  GFFICEBS. 

1.  OiTiGB  AND  Officers — ^Bond— To  Tbbbitoet— Joint  and  Sbvkkal — 
Propeb  Fobm. — A  county  treasurer's  bond  running  not  to  the 
county,  but  to  the  territory  of  Arizona,  and  being  joint  and  eeveraly 
is  proper  in  form.     (Brady  ▼•  County  of  Pinal,  114.) 

Salary.    See  Mandamus,  S. 

ORDER. 

1.  Obdes — Fob  Pathxnt  of  Money — Constbuotion. — An  employee  of 
defendant  gave  an  order  on  it  as  follows:  ''Please  pay  to  B.  Co. 
the  amount  due  them  for  my  monthly  purchases  from  money  due 
from"  defendant,  and  said  order  was  accepted  by  defendant. 
Held,  that  the  meaning  of  said  order  is  not  so  clear  that  it 
referred  only  to  the  amount  of  money  due  at  the  time  as  to  justify 
the  court  in  striking  out  allegations  in  the  complaint  tending  to 
show  that  the  order  was  understood  by  the  parties  as  a  continuing 
order.     (Burmister  v.  The  Empire  Qold  etc  Co.,  158.) 

ORES. 

Roasting.     See  Public  Lands,  2. 

PARTIES. 

Persons  denied  permission  to  interyene  are  not,  and  have  no  right 
of  appeal  from  such  denial.  See  Appeal  and  Error,  18. 

See  Action  to  Quiet  Title,  2;  Bonds,  4. 
PAJITITION. 

1.    PaBTITION — COTENANT — IMPBOVEMENTS — COMPENSATION  —  DlSTBIBU- 

TioN — Geneeal  Rule — Impbovements  Made  by  Thibd  Pebson. — 
Where,  in  an  action  for  partition,  the  evidence  discloses  that  the 
stepfather  of  defendants,  minors,  made  valuable  improvements  on 
the  property,  but  it  was  not  shown  that  defendants  made  any 
improvements  thereon,  or  that  they  paid  for  or  were  obligated  to 
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PABTITION    (Continued). 

pay  for  the  nme,  the  rule  that,  on  partition,  improyements  made 
,in  good  faith  bj  one  cotenant,  unless  raeh  improTements  were 
essential  to  the  preservation  of  the  property,  shonld  be  taken  into 
aeeount  by  the  court,  and  either  a  suitable  compensation  be  made 
therefor  to  such  cotenant,  or,  if  it  can  be  done  without  prejudice 
to  the  interest  of  the  other  parties,  such  improvements  should  be 
assigned  to  the  cotenant  making  them,  does  not  apply.  (Pesqueira 
T.  EeUogg,  266.) 

PABTNEBSHIP. 

1.  PABTNEBSHIP  — Joint  Yxntuubs  —  Baim  or  Pbopibtt  —  i^UD  — 

SeCBBT    PBOriTS — ^LlABILETT    07    PaBTNEBS — ^MlMES    AND    MINING. — 

Defendants,  co-owners  of  a  mining  claim,  with  plaintiff,  represented 
that  defendant  L.  was  to  purchase  the  claims  in  controversy  for 
eight  thousand  dollars,  and,  relying  upon  representations,  plaintiff 
conveyed  his  interest  to  defendant  L.  for  $2,666.  As  a  matter  of 
fact,  L.  had  transferred  to  defendants,  plaintiff's  co-owners,  in 
addition  to  their  proportionate  share  of  the  eight  thousand  dollars, 
twenty  thousand  dollars  of  the  capital  stock  of  a  corporation 
organized  to  operate  the  mine.  Held,  that  the  relations  of  plaintiff 
and  his  co-owners  were  of  such  mutual  and  confidential  nature  as 
required  of  them  f uU  disclosure  of  all  the  facts  pertaining  to  the 
consideration  for  the  sale,  and  that  equity  requires  that  plaintiff 
should  receive  his  proportionate  share  of  the  capital  stock  issued 
to  his  co-owners.     (Upton  v.  Weisling,  298.) 

2.  Sams— Same — Same — Same  r-  Same  —  Liability   of   Pubchaseb — 

Mines  and  Mining. — Plaintiff  was  induced  by  his  co-owners  to 
convey  his  one-third  interest  in  certain  mining  property,  they 
representing  to  him  that  the  entire  property  was  to  be  sold  for 
eight  thousand  dollars,  whereas  in  fact,  by  a  secret  agreement  with 
the  purchaser,  they  were  to  receive,  in  addition  to  their  share  of 
the  purchase  price,  twenty  thousand  dollars  in  capital  stock  of  a 
eorporation  to  be  organized  to  work  said  property.  While  defendant 
purchaser  had  knowledge  of  the  fraud  practiced  upon  plaintiff 
by  his  oo-owners  in  misrepresenting  the  purchase  price,  he  did 
not  participate  in  the  deception,  nor  did  their  concealment  enable 
him  to  get  the  property  at  any  better  price,  or  benefit  him  in  any 
wise.  Held,  that  the  relation  of  defendant  purchaser  to  plaintiff 
was  different  from  that  of  the  co-owners,  and  a  judgment  against 
him  for  a  proportionate  share  of  the  stock  issued  was  unwarranted. 
(Upton  V.  Weisling,  298.) 

PBECOLATING  WATEBa    See  Water  and  Water-Bights,  16. 

PETITION. 

Por  writ  of  mai^damus,  sufficiency  of.    See  Mandamus,  4. 
Bevenue  Laws,  2. 
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PLACEB  GOLD. 

Is  merchandise  within  purview  of  United  States  BeTenue  Law.    See 
Bevenue  Laws,  1. 

PLEA  IN  BAB.    See  Pleading  and  Practice,  !• 

PLEADINGa 

1.  Plradino — ^Fbaud— Allbqation — SumciENCT.  —  To  characterise  aa 

act  as  ''fraudulent''  does  not,  in  legal  effect,  charge  it  as  fraudu- 
lent, unless  some  circumstance  or  fact  be  charged  which  shows  in 
what  the  fraud  consists  and  how  it  has  been  effected.  (County  of 
Cochise  ▼.  Copper  Queen  etc.  Co.,  221.) 

2.  Pleading—Harmless  Ebsob— Levy  y.  Lkathekwood,  5  Aeiz.  244, 
52  Pac.  359,  Cited. — No  prejudicial  error  was  committed  by  the 
court  in  overruling  a  demurrer  to  defendant's  plea  in  abatement 
and  a  motion  to  strike,  where  it  subsequently  overruled  the  plea 
and  denied  the  motion.    (Wulff  v.  Lindsay,  168.) 

Amendment  upon  trial,  discretionary.   See  Appeal  and  Error,  30. 

See  Action  to  Quiet  Title,  3;  Bonds,  2,  4;  Conveyance,  1;  Emi- 
nent Domain,  3,  6;  Equity,  1,  2;  Limitations,  1,  3;  Mandamus, 
4;  Mechanics'  Liens,  1;  Mines  and  Mining,  1;  Beplevin,  1; 
Taxes  and  Taxation,  5,  6,  7,  8;  Trover  and  Conversion,  5,  6,  7, 
8;  Water  and  Water-Bights,  14. 

PLEADING  AND  PBACTICB. 

1.  Pleading  and  Practice — ^Answer  —  Demxtrrer  —  Plba  in  Bar — 
Amendment— Bey.  Stats.  Ariz.  1901,  Pars.  1288,  1293,  1350, 
Construed. — Under  paragraph  1350,  supra,  providing  that  the 
defendant  in  his  answer  may  plead  as  many  defenses  as  he  may 
have,  but  such  pleas  must  be  separately  stated  in  one  answer,  filed 
at  the  same  time,  and  in  the  following  order:  ''(5)  Demurrer. 
(6)  In  bar  of  the  right  to  sue,"  paragraph  1288,  supra,  providing 
that  all  pleadings  or  proceedings  may,  upon  leave  of  court,  be 
amended  at  any  stage  of  the  action,  or  they  may  be  amended 
before  trial,  without  leave,  upon  serving  the  adverse  party  with  a 
copy,  and  paragraph  1293,  supra,  providing  that  the  court  shall 
disregard  any  error  or  defect  in  the  pleadings  which  shall  not 
affect  the  substantial  rights  of  the  parties,  and  no  judgment  shaU 
be  reversed  or  affected  on  account  thereof, — a  general  demurrer  is 
an  answer  which  before  trial  may  be  amended,  as  a  matter  of  right, 
by  alleging  matters  in  bar  of  an  action.  (Perrin  v.  Mallory  Com- 
mission Co.,  404.) 

2.  Pleading  and  Practice— Complaint — Causi  of  Action — Contract 
— Quantum   Meruit — Counts — ^Eiaction  — Commissions — ^Broker 

I       — Bev.  Stats.  Ariz.  1901,  Pars.  1280, 1289, 1291,  CoNSTmuBD.—Pua- 
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PLEADING   AND   PRACTICE    (Continued). 

graph  1280,  supra,  provides  that  ''The  complaint  may  contain  sev- 
eral different  causes  of  action."  Paragraph  1289,  supra,  provides 
that  "The  complaint  shall  set  forth  ...  a  concise  statement 
of  the  causes  of  action  •  .  .  and  shall  also  state  the  nature  of 
the  relief  he  demands."  Paragraph  1291,  supra,  provides  that 
''Only  such  causes  of  action  may  be  joined  as  are  capable  of  the 
same  character  of  relief."  While  in  a  general  way,  under  the 
statutes,  supra,  a  plaintiff  who  has  but  one  cause  of  action  will  not 
be  permitted  to  plead  it  as  though  he  possessed  two  or  more  distinct 
demands,  yet  in  a  suit  to  recover  broker's  commission  it  is  proper 
to  deny  a  motion  to  compel  plaintiff  to  elect  between  his  counts 
before  going  to  trial,  the  first  being  on  an  express  contract,  the 
second  on  a  quantum  meruit,  this  being  a  ease  in  which  the  plaintiff 
is  entitled  to  frame  his  pleading  to  meet  the  possible  proofs  which 
will  for  the  first  time  fully  appear  on  the  trial.  (Willard  v.  Car- 
jrigan,  70.) 

3.  Samb — Two  Counts  ON  Same  Cause  of  Action — ^Finding — ^Epfect. 
— ^Where  plaintiff  brought  suit  te  recover  a  broker's  commission, 
and  his  complaint  contained  two  counts,— one  on  an  express  contract, 
and  the  other  on  a  quantum  meruit, — ^a  finding  of  the  court  in 
favor  of  the  plaintiff  on  the  first  count  was  tantamount  to  a  finding 
against  him  on  the  second.     (Willard  y.  Carrigan,  70.) 

POSSESSORY  BIGHT.     See  Ejectment,  6. 

POSTMASTEB. 

1.  Postmaster — Bond — Action  on — Paety  Plaintiff. — Suit  cannot  be 

brought  by  the  owner  of  a  registered  package  in  his  own  name  on 
a  postmaster's  bond  to  recover  for  negligent  loss  of  the  package. 
(United  States  v.  Griswold,  453.) 

2.  Same — Same — ^Loss  of  Beoistered  Package — Extent  of  Liabilitt 
— Bev.  Stats.  U.  S.,  Sec.  3834  (U.  S.  Comp.  Stats.  1901,  p.  2610), 
AND  Sec.  3926  (U.  S.  Comp.  Stats.  1901,  p.  2685),  Construed. — 
Under  section  3834,  supra,  requiring  a  postmaster  to  give  bond 
conditioned  for  the  faithful  discharge  of  all  duties,  and  section  3926, 
supra,  in  regard  to  registration  of  mail  matter,  providing  that  the 
sender  shall  be  entitled  to  be  indemnified  to  the  extent  of  ten  dol- 
lars, the  United  States  may  recover  on  a  postmaster's  bond  the 
full  value  of  a  registered  package,  though  exceeding  ten  dollars,  the 
recovery  being  for  the  benefit  of  the  sender.  (United  States  ▼. 
Griswold,  453.) 

3.  Postmasters — ^Bond — Liabilitt — ^Loss   of   Begistebed  Package — 

Bev.  Stats.  U.  S.,  Sec.  3834  (U.  S.  Comp.  Stats.  1901,  p.  2610), 
AND  Sec.  3926  (U.  S.  Comp.  Stats.  1901,  p.  2685),  Construed.— 
Under  section  3834,  supra,  providing  that  a  postmaster  shall  give 
bond  for  the  faithful  discharge  of  all  duties  imposed  either  by 
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POSTMASTEB  (Continued). 

law  or  the  rules  of  the  department,  and  seetion  3926,  gupra,  author- 
izing the  postmaster-general  to  establish  a  uniform  system  of  regis- 
tration, conditioned  that  the  post-ofSoe  department,  or  its  revenue, 
shall  not  be  liable  for  the  loss  of  any  mail  matter  on  account  of  its 
having  been  registered,  the  sureties  on  a  postmaster's  bond,  condi- 
tioned as  required  by  section  3834,  supra,  are  liable  for  the  loss 
of  a  registered  letter  occasioned  by  the  negligence  of  the  post- 
master.    (United  States  t.  Griswold,  453.) 

POWEBa 

1.  Powers — ^When  Irrevocable — ^Trickit  ▼.  Crowe,  ante,  p.  176,  71 
Pag.  965,  Followed. — The  interest  which  will  render  a  power  of 
attorney  irrevocable  must  be  in  the  subject  of  the  power,  and  not 
pertain  to  the  power  itself.     (Taylor  v.  Burns,  463.) 

Bee  Sale,  1. 

PBACTICB. 

1.  Practice — ^Prater  roR  Joint  akb  Several  Judgment— Entering 
Separate  Judgments  for  Proportionate  Amount — Nor  Error 
Prejudicial  to  Dependant. — ^Where  plaintiff  brought  suit  to  re- 
cover broker's  eommission  against  five  defendants  jointly,  and 
prayed  for  a  joint  and  several  judgment  for  ten  thousand  dollars, 
the  court  committed  no  error  prejudicial  to  defendants  in  entering 
a  separate  judgment  against  each  defendant  for  two  thousand 
dollars.     (Willard  v.  Carrigan,  70.) 

Appeal.    See  Criminal  Law,  21. 

See  Equity,  1,  2. 

PBEJTJDICB. 

Juror.    See  Criminal  Law,  27. 

PBESUMPTION. 

That  incompetent  evidence  was  disregarded,  where  competent  evi* 
dence  supports  judgment.    See  Appeal  and  Error,  10. 

See  Mines  and  Mining,  5. 

PBINCIPAL.      See  Criminal  Law,  28. 

PBIOEITIES.     See  Executors  and  Administrators,  1. 

PBIVATB  BOAD. 

What  constitutes.   See  Public  Highways,  !• 

PBIVILEGED  PEBSONS.     See  Aliens,  L 
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PBOBATE  COURT. 

1.  Pbobate  Gottbt — ^WuL  Contest — Absent  Heibs — ^Appointment  of. 

Counsel  —  Allowance  —  Jueisdiction — ^Bev.  Stats.  Ariz.  1887, 
Pab.  1290,  Construed. — ^Under  the  statute,  tupra,  providing  that 
at  or  before  the  hearing  of  petitions  and  contests  for  the  probate 
of  wills,  the  eourt  maj  appoint  an  attomej  for  unrepresented 
heirs,  and  that  such  attorney  maj  receive  a  fee  to  be  fixed  hy  the 
eourt  for  his  services,  which  must  be  paid  out  of  the  funds  of  the 
estate  as  necessary  expenses  of  administration,  and  upon  distribu- 
tion may  be  charged  to  the  party  represented,  the  probate  court, 
or  the  district  court  on  appeal,  has  authority  to  fix  the  attorney's 
fee  and  order  its  payment  at  any  time  after  the  completion  of  the 
services  for  which  he  was  appointed.     (Estate  of  Boarke,  16.) 

2.  Same  —  Sams  —  Same  —  Same  —  Same— 43ame— Ex  Parte  Obdeb— 

Notice  Unnecessaby. — Where  an  attorney  had  been  appointed 
under  the  statute,  ntpra,  for  unrepresented  heirs  in  the  contest  of 
probate  of  a  will,  an  order  directing  the  payment  of  said  attorney's 
fee  may  be  made  ex  parte,  and  no  notice  of  entry  is  required. 
(Estate  of  Boarke,  16.) 

3.  Same — Same — Samk— Same — Validitt — Not  Attected  whebb  One 

OP  Heirs  Is  already  Bepresbnted — Bey.  Stats.  Ariz.  1887,  Par. 
1290,  Construed.— Where  an  attorney  was  appointed  under  the 
statute,  eupra,  for  unrepresented  heirs,  and  it  appears  that  one  of 
said  heirs  is  already  represented  by  an  attorney  of  record,  such 
irregularity  does  not  affect  the  validity  of  the  appointment  as 
relating  to  the  other  heirs  who  are  represented  solely  by  him. 
(Estate  of  Boarke,  16.) 

PBOCESS.    See  appeal  and  Error,  21. 

PBOHIBITION. 

1.  Prohibition — When  Issued— Not  to  Correct  Error — To  Prevent 

Usurpation  op  Jurisdiction — Appeal. — ^Prohibition  will  not  issue 
to  prevent  the  enforcement  of  a  judgment  of  a  district  court  in 
condemnation  proceedings,  the  right  of  eminent  domain  existing, 
and  the  court  having  jurisdiction  of  the  suit,  because  of  an 
erroneous  ruling  upon  the  sufficiency  of  the  complaint  not  affecting 
the  question  of  jurisdiction,  as  the  function  of  the  writ  is  to 
prevent  a  usurpation  of  jurisdiction,  and  not  to  secure  the  cor- 
rection of  errors,  which  may  be  remedied  by  an  appeal  (Sanford 
y.  District  Court,  256.) 

2.  Same— Same— Bemedy—Inepfectual— Will  not  Issue.— A  writ  of 

prohibition  will  not  issue  where  it  appears  that  the  court  has  already 
done  the  thing  sought  to  be  prevented,  and  the  remedy  would 
therefore  be  ineffeetuaL     (Sanford  v.  District  Court,  266.) 
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PROOF.    See  Action  to  Quiet  Title,  3. 

PROXIMATE  CAUSE.    See  Railroads,  4. 

PUBLIC  AGENCY.    See  Water  and  Water-Bights,  2,  3, 

PUBLIC  HIGHWAYS. 

1.  Public  Highways — ^Pbivatb  Boads  —  What  Constitutes  —  Bkv. 
Stats.  1901,  Pabs.  614,  3956,  3972,  3990,  3998,  Cited.— Paragraph 
3956,  supra,  provides  that  all  roads  and  highways  loeated  as 
public  highways  bj  order  of  the  board  of  supervisors,  and  all 
roads  in  public  use  which  have  been  recorded  as  public  highwajs, 
shall  be  public  highwajs,  and  all  roads  in  public  use  not  coming 
within  the  foregoing  provisions  are  declared  vacated.  Paragraph 
3972,  supra,  confers  authority  upon  the  board  of  supervisors  to 
lay  out  public  and  private  roads  in  the  manner  therein  prescribed. 
Held,  that  public  highways  are  such  only  as  come  vsithin  the 
express  provisions  of  the  statute  declaring  them  to  be  such,  while 
private  ways  are  such  as  are  laid  out  by  authority  of  law,  and 
roads  established  without  authority  for  the  convenience  of  indi- 
viduals are  without  a  legal  status  either  as  public  highways  or 
private  ways.     (Territory  v.  Bichardson,  336.) 

PUBLIC  LANDS. 

1.  Public  Lands — Timbkb — ^Bemoval— Mining  Purposes — ^Intebiob  De- 

PAETMENT  —  BULES  AND  BBOULATIONS  —  SCOPE  —  ACT  OP  CONGRESS, 

June  3,  1878,  20  Stats.  88,  1  Supp.  Bev.  Stats.  U.  S.  166,  (U.  S. 
CoMP.  Stats.  1901,  p.  1528,)  Construed. — Congress,  by  act  supra, 
having  provided  for  the  taking  of  timber  from  public  mineral  lands 
for  mining  purposes,  subject  to  such  regulations  as  the  secretary 
of  the  interior  may  prescribe;  held,  that  the  secretary  may  pre- 
scribe rules  and  regulations  concerning  the  removal  of  timber,  and 
while  his  interpretation  of  the  intent  of  the  act  is  entitled  to 
weight,  yet  he  has  no  power  to  enlarge  or  restrict  the  purposes  for 
which  timber  may  be  used.  (United  States  v.  United  Verde  etc  Co.. 
186.) 

2.  Same— Same — Same — Same — ^Boasting   Ores — Smelting. — ^The   tak- 

ing of  timber  from  public  mineral  lands  for  the  purpose  of 
"roasting"  ores  at  the  mine,  by  which  "roasting"  the  ores  are 
not  fused,  but  the  volatile  substances  are  driven  off  in  vapor,  gaaes, 
etc.,  and  the  ores  more  readily  and  economically  smelted  thereafter, 
is  a  taking  for  "mining  purposes"  within  the  purview  of  statute, 
supra,  (United  States  v.  United  Verde  etc  Co..  186.) 

8.  Public  Lands — Townsites — Trustee  —  Occupants  —  Claimants — 
Town  Lots— Purchase  Price— Bev.  Stats.  U.  S.,  Sec.  2387  (U.  8. 
CoMP.  Stats.  1901,  p.  1457),  Cited— Bev.  Stats.  Ariz.  1901,  Pass. 
4075,  4076,  4077,  4079,  4080,  4085,  4093,  4094,  CONSTmnxD.- 
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PUBLIC  LANDS  (Continued). 

tion  2387,  supra,  provides  that  the  judge  of  the  eountj  court  may 
enter  at  the  proper  land-ofSee  land  occupied  as  a  townsite  of  an 
unincorporated  town,  in  trust  for  the  "occupants"  thereof,  leaving 
the  execution  of  the  trust  to  such  regulation  as  may  be  prescribed 
by  the  legislature  of  the  state  or  territory.  Paragraphs  4075,  4076, 
4077,  4079,  4080,  4085,  4093,  and  4094,  which  provide  the  method 
of  executing  the  trust,  and  require  the  payment  by  the  "claimant" 
to  the  trustee  of  the  purchase  price  of  five  dollars  per  lot  before 
he  is  entitled  to  a  deed,  do  not  distinguish  between  "occupants" 
and  "claimants."  Payment  by  both  actual  occupants  and  those 
who  merely  claim  the  right  to  possession  is  requisite  under  the 
statute.  An  occupant,  to  be  entitled  to  his  deed,  must  be  a  claim- 
ant, file  his  statement,  and  pay  to  the  trustee  the  purchase  price. 
(Bobertson  v.  Martin,  422.) 

Fence  on.    See  Fixtures,  1;  Trover  and  Conversion,  !• 
Unoccupied.    See  Ejectment,  5. 

PUBLIC  USE. 

Question  of  law.    See  Eminent  Domain,  4. 

PUBCHASEB. 

At  execution  sale,  acquires  equitable  title,  may  maintain  action  to 

quiet  title.     See  Action  to  Quiet  Title,  4. 
At  juidcial  sale,  acquires  debtor's  title,  no  more.    See  Execution, 2. 

QUANTUM  MEBUIT.    See  Pleading  and  Practice,  2. 

QUO  WABBANTO.    See  Mandamus,  3,  4. 

BAILBOADS. 

1.   BaILROADS — INJUBIES  TO  PEBSONS  ON  TBACK— EVIDENCE — NEGLIGENCE 

— Contributory  Negligence — Questions  for  the  Jury. — Plaintiff 
and  other  employees  of  a  reduction  works  had  been  accustomed 
for  many  years  to  go  along  the  tracks  in  the  yard  of  the  defendant 
company.  It  was  not  shown  that  the  defendant  had  given  any 
consent  to  this  use  of  its  right  of  way,  except  such  implied  consent 
as  might  be  inferred  from  its  suffering  this  use  to  be  made  without 
objection.  Plaintiff,  entering  upon  defendant 's  right  of  way,  walked 
along  between  the  tracks  passing  a  switch,  where,  standing  immedi- 
ately over  the  frog,  was  an  engine,  with  one  car  coupled  in  front 
and  two  behind.  When  about  one  hundred  and  fifty  feet  north 
of  the  engine  and  cars,  plaintiff  glanced  back  and  saw  that  they 
were  standing  still.  After  he  had  proceeded  about  one  hundred 
and  fifty  feet  farther,  he  was  knocked  down  by  the  car  attached  to 
the  rear  of  the  engine,  while  the  engine  was  making  what  is 
known  as  a  "flying  switch."     The  wind  at  the  time  was  blowing 
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from  the  power-hooM  of  the  reduction  works,  and  plaintiff  stated 
that  he  heard  no  bell  and  did  not  notice  the  noise  of  an  approaching 
train,  but  distinctlj  remembered  hearing  the  noise  from  the  ga*- 
engine  at  the  reduction  works.  Defendant's  rales  prohibited  the 
use  of  the  fljing  switch  when  it  was  possible  to  avoid  it,  and 
when  it  was  necessaiy  to  use  it  great  caution  was  required.  Making 
a  fljing  switch  requires  a  Tery  rapid  movement  of  the  engine. 
Plaintiff  was  an  old  railroad  man,  and  familiar  with  the  method  of 
making  the  flying  switch.  After  these  facts  had  been  proved, 
defendant  moved  to  instruct  the  jury  to  bring  in  a  verdict  for 
defendant,  which  motion  was  overruled.  EOd,  that  regardless  of 
the  question  as  to  whether  plaintiff  was  upon  the  right  of  way  as  a 
licensee  or  a  mere  trespasser,  the  questions  of  defendant's  negligence 
and  of  plaintiff's  contributory  negligence  were  both  for  the  jury. 
(Ajixona  *  New  Mex  By  Ca  y.  Nevitt,  56.) 

2.  Baiikoam  —  NsouoiNCB  —  Question  worn  tbm  Juby.  —  Defendant 
maintained  a  siding  on  a  trestle,  on  an  up  grade,  and  at  the  end 
thereof  there  was  no  suiBcient  obstruction  placed  to  prevent  cars  run- 
ning off  into  a  deep  ravine.  Defendant's  freight  conductor,  in  setting 
out  cars  on  this  siding,  instead  of  employing  the  proper  and  custom- 
ary method,  which  consisted  in  keeping  the  locomotive  attached  until 
the  cars  were  stopped,  allowed  them  to  run  on  the  trestle  by  their 
momentum,  and  it  being  impossible  to  stop  them  by  the  hand- 
brakes, one  of  the  cars  went  over  the  end  of  the  trestle,  killing 
the  brakeman  who  was  riding  thereon.  Held,  that  whether  the 
premises  were  reasonably  safe,  and,  if  not,  whether  the  negligenee 
of  the  railroad  contributed  to  the  injury,  were  questions  for  the 
jury.  (Gila  Valley  etc  B.  B.  Ca  v.  Lyon,  118.) 

8.  Same— Same— Instructions  to  the  Jxtey.— Where  it  appeared  that 
the  uniform  custom  of  setting  out  cars  on  a  siding  was  to  do  so 
with  the  engine  attached,  and  that  the  conductor  had  knowledge 
thereof,  it  was  error  to  instruct  that  it  was  for  the  jury  to  determine 
whether  the  railroad  was  negligent  in  failing  to  instruct  its 
employees  to  set  out  the  cars  with  the  engine  attached,  and  whether 
it  was  negligence  not  to  have  warned  them  not  to  set  them  out 
by  allowing  the  cars  to  run  into  the  siding  by  their  momentum. 
(Gila  Valley  etc.  B.  B.  Co.  v.  Lyon,  118.) 

4.  Same — Action  tor  Wrongful  Death — ^Proximate  Cause— Fellow- 
Servant — Instructions  to  Jury. — ^In  an  action  against  a  railroad 
company  for  wrongful  death  of  a  brakeman,  the  court,  at  the 
request  of  plaintiff,  charged  that  if  the  death  was  caused  by  the 
negligence  of  the  conductor,  and  the  negligence  of  the  defendant 
did  not  contribute  to  it,  the  jury  should  find  for  the  defendant; 
but  that  if  the  conductor  was  negligent,  and  defendant  also,  and 
defendant's  negligence  contributed  to  the  injuries,  plaintiff  could 
recover.    In  the  main  charge  the  court  did  not  discuss  the  question 
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of  proxiniate  eaoae  nor  was  the  question  presented  to  the  jury 
whether,  if  such  negligence  of  the  conductor,  who  it  is  admitted 
was  the  fellow-servant  of  the  deceased,  was  the  direct  or  proximate 
cause,  the  defendant  could  still  be  held  liable  if  in  any  way  at 
fault.  A  subsequent  instruction  was  to  the  effect  that  if  the  negli- 
gence of  the  conductor  was  the  proximate  cause  of  the  accident, 
and  was  not  coupled  with  any.  negligence  on  defendant's  part, 
plaintiff  could  not  recover.  Held,  that  these  instructions  were 
erroneous,  since  the  jury  were  justified  in  believing  that,  though 
the  negligence  of  the  fellow-servant  was  the  proximate  cause,  they 
might  find  for  the  plaintiff  if  defendant  was  negligent  in  any 
respect,  whether  such  negligence  contributed  to  the  injury  or  not. 
(Gila  Valley  etc  B.  fi.  Co.  ▼.  Lyon,  118.) 

5.  Sams— Same — Bamb — Same— Question  roB  Juet — Abizona  Lumber 
AND  TiMBEB  Go.  Y.  MooNEY,  4  Abiz.  366,  42  Pao.  952,  Cited. — ^When 
the  proximate  cause  of  an  injury  is  the  negligence  of  a  competent 
fellow-servant,  no  recovery  can  be  had,  even  though  the  place  or 
appliances  are  defective,  and  the  master  is  negligent  in  that 
respect;  and  whether  the  negligence  of  the  fellow-servant  was  the 
proximate  cause  or  whether  the  defendant's  negligence  was  a 
contributory  cause  is  ordinarily  a  question  for  the  jury.  (Gila  Val- 
ley etc  B.  B.  Co.  T.  Lyon,  118.) 

6.  Same — Same — Ingompetenot — ^Inbtbuctions  to  Jubt. — ^In  an  action 
for  wrongful  death  of  a  brakeman,  there  being  no  allegation  of 
incompetency  or  evidence  thereof,  or  that  the  company  had  notice 
of  any  incompetency,  or  could  have  had  by  the  exercise  of  reasonable 
diligeDce,  it  was  error  for  the  court  to  instruct  that  if  the  injury 
was  proximately  caused  by  the  conductor  of  the  train  without 
previous  notice  to  the  defendant  of  his  incompetency,  plaintiff 
could  not  recover.     (Gila  Valley  etc  B.  B.  Co.  v.  Lyon,  118.) 

BAPE.    See  Appeal  and  Error,  7;  Criminal  Law,  22,  23,  24,  25,  26,  27, 
28. 

BEASONABLE  CABE.     See  Negligence,  2. 
BEBUTTAL.    See  Appeal  and  Error,  16. 

BECEIVEB. 

InsuflSciency  of  grounds  for.   See  Corporations,  1,  2,  3, 

BECOBD.    See  Appeal  and  Error,  26,  27,  28;  Elections,  5;  Judgment, 
1,2. 

BELOCATION.    See  Mines  and  Mining,  0. 
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REPLEVIN. 

1.  Beplevin — PLEiiDiNG — Genseal  Benial — Geneeal  Demttebeb — ^NOT 
Subject  to. — As  a  general  denial  in  replevin  puts  in  issue  every 
fact  stated  in  the  complaint  necessary  to  sustain  plaintiff's  eanse 
of  action,  it  is  error  to  sustain  a  general  demurrer  thereto.  (Gila 
Valley  etc  Co.  v.  Gila  County,  292.) 

See  Appeal  and  Error,  3. 

REVENUE  LAWS. 

1.  Reventte  Laws — Mebchandtss  Dbvined— -PLiiCKB  Gold— Rey.  Stats. 

U.  a,  Sec.  2766  (U.  S.  Comp.  Stats.  1901,  p.  1861),  Construed. — 
The  definition  of  the  word  "merchandise"  given  in  the  statute, 
supra, — ''The  word  merchandise,  as  used  in  this  title,  may  include 
goods,  wares,  and  chattels  of  every  description  capable  of  being 
imported," — is  sufficiently  broad  to  include  placer  gold.  (Six  Par- 
cels etc.  Gold  V.  United  States,  389.) 

2.  Same — Foepeituee  op  Goods — Petition — Suppiciency — ^Rev.  Stats. 

U.  S.,  Sec.  2851  et  seq.  (U.  S.  Comp.  Stats.  1901,  p.  1901),  and 
1  Supp.  Rev.  Stats.  U.  S.,  p.  745  ft  seq..  Cited. — ^Under  the 
statutes,  supra,  providing  that  all  merchandise  imported  into  the 
country  must  be  invoiced,  which  invoice  shall  be  produced  to  the 
consul,  and  requiring  that  a  declaration  shall  be  filed  with  the  col- 
lector of  the  port  at  the  time  of  entry,  an  information  for  the 
forfeiture  of  goods  imported  into  the  country  without  authority 
of  law,  alleging  that  goods  were  imported  without  being  invoiced 
or  entered  with  any  collector  of  customs,  and  without  declaration 
to  the  proper  revenue  officer,  and  that  some  person  fraudulently 
brought  into  the  country  from  a  foreign  country  goods  which  should 
have  been  invoiced,  declared,  and  entered  according  to  the  law, 
with  intent  to  defraud  the  government,  is  sufficient.  (Six  Parcels 
etc.  Gold  V.  United  States,  389.) 

8.  Same — Non-Dutiable  Goods — Must  be  Invoiced — ^Rev.  Stats.  U.  8., 
Par.  2851,  Construed. — The  statute,  supra,  providing  a  fee  of  two 
dollars  and  fifty  cents  "for  every  verification  of  an  invoice  and 
certificate  before  a  consul  or  commercial  agent,"  applies  to  non- 
dutiable  as  well  as  to  dutiable  goods.  (Six  Parcels  ete.  Gold  t. 
United  States,  389.) 

4.  Sams— Impobtation  of  Non-Dutiable  Goods  Without  Invoigino 
AND  Payment  of  Fees — Fbaudulent^Rsv.  Stats.  U.  8.,  Sec.  2851 
(U.  S.  Comp.  Stats.  1901,  p.  1901),  Cited.— Under  the  stetute, 
supra,  providing  that  consuls  shall  be  entitled  to  a  fee  of  two 
dollars  and  fifty  cents  for  every  verification  of  an  invoice  and 
certificate,  the  fee  belongs  to  the  United  States,  and  the  importa- 
tion of  non-dutiable  goods  without  being  invoiced  or  entered,  and 
without  declaration  being  made,  is  an  act  injurious  to  the  govern- 
ment and  fraudulent.     (Six  Parcels  etc.  Gold  v.  United  States,  389.) 
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5.  Same — Same — ^Liabiuty — Forfeitube — Feaudulent  Intent — Imma- 
terial— Act  Congress  June  22,  1874,  e.  391,  Par.  16,  18  Stats. 
189,  AND  Act  Congress  June  10,  1890,  c.  407,  Sec.  29,  26  Stats. 
141  (U.  S.  CoMP.  Stats.  1901,  p.  1897),  Construed.— The  act  of 
June  10,  1890,  supra,  having  repealed  the  act  of  June  22,  1874, 
tupra,  which  provided  that  in  all  actions  to  declare  the  forfeiture 
of  merchandise  by  reason  of  a  violation  of  the  revenue  laws,  the 
court  should  submit  the  question  whether  the  acts  were  done  with 
intent  to  defraud  the  government,  to  the  jurj  the  intent  of  the 
person  violating  the  revenue  laws  is  immaterial.  (Six  Parcels  etc 
Gfold  T.  United  States,  389.) 

BEVIEW. 

Abuse  of  discretion.    See  Appeal  and  Error,  27. 
See  Appeal  and  Error,  12,  13,  14,  24;  Elections,  4. 

SALE. 

1.  Sale — Contract— Powers— Interpretation — Not  Coupled  with  an 

Interest — Revocable  at  Will. — Where  the  owner  of  certain  min- 
ing claims,  for  a  consideration  of  one  dollar,  and  money  and  labor 
theretofore  expended,  and  of  labor  thereafter  to  be  expended  on  said 
claims,  sold  them  to  plaintiff  on  condition  that  he  should  pay,  when- 
ever he  could  sell  the  mines,  forty-five  thousand  dollars,  and  in  addi- 
tion thereto  one  eighth  of  whatever  was  received  in  excess  thereof, 
the  agreement  also  providing  that  the  parties  were  to  aid  each  other 
in  the  negotiation  and  sale,  and  the  owner  agreeing  to  execute  any 
deeds  necessary  to  convey  a  good  title  to  any  purchaser,  the  agree- 
ment conveyed  no  title  to  or  estate  in  the  mines  to  plaintiff,  but  was 
merely  a  power  of  attorney  to  sell,  not  coupled  with  an  interest 
and  revocable  at  the  will  of  the  owner.     (Taylor  v.  Bums,  463.) 

2.  Sams — Same — Construction. — The    intention   of   the    parties   to    a 

contract  must  govern,  as  the  intention  is  evidenced  by  a  considera- 
tion of  the  entire  instrument.  Particular  words  may  not  be  isolatedly 
considered,  but  the  whole  contract  must  be  brought  into  view  and 
interpreted  with  reference  to  the  nature  of  the  obligations  between 
the  parties,  and  the  intention  which  they  have  manifested  in  forming 
them.     (Taylor  v.  Burns,  463.) 

SANITABY  BEGULATIONS.    See  Counties,  1. 

SEBYICE  BY  PUBLICATION.     See  Appeal  and  Error,  21. 

SHEBIPF'S  DEED. 

Stands  on  same  footing  as  would  debtor's.    See  Execution,  3. 
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BHEBIFF'S  SALE.    See  Execution,  1,  2,  3. 
SMELTING.    See  PubHe  Lands,  2. 

SPECIFIC  PEBFORMANCB. 

Bight  to,  dependent  upon  performance  of  all  eonditions  preeedent. 
See  Equity,  8. 

STAMP  TAX    See  Internal  Bevenue,  1. 

STATEMENT  OP  PACTS. 

Necessity  for.    See  Appeal  and  Error,  1. 

STATUTE  OF  PBAXJDS.     See  Brokers,  3. 

STATUTE  OF  LIMITATIONS.     See  Ejectment,  1;  Mines  and  Min- 

STATUTORY  CONSTBUCTION. 

1.  Statutory  Constbugtion — ^Attachment — Abatemkzyt—Lien — ^Not 
Desteoykd  by  Dbath— Peobatk  Act— Must  be  Consteued  in  Light 
OP  Other  Laws — ^Intent  oi"  Legislature  Must  be  Specotcally 
Stated. — Where  the  attachment  law  fixes  a  lien  upon  property  and 
points  out  a  method  for  its  enforcement,  and  the  abatement  law 
makes  the  remedy  available,  notwithstanding  the  death  of  the 
defendant,  the  Probate  Act  must  be  construed  in  the  light  of  these 
laws;  and  before  it  should  be  held  that  such  lien  is  destroyed  by 
the  death  of  the  defendant  the  legislative  intent  that  this  should 
result  should  not  be  inferred  from  a  failure  to  specifically  recognize 
the  continuance  of  such  lien  in  the  probate  laws,  but  it  should 
appear  from  some  positive  declaration  of  the  statute.  (Wartman 
V.  Pecka,  8.) 

2.  Statutory  Construction  —  Statute  Copied  —  Intebprstation  op 
Statute  by  Former  State — Presumably  Adopted. — Having  copied 
verbatim  the  statute  of  another  state,  the  legislature  is  presumed  to 
have  adopted  with  it  the  interpretation  of  it  as  given  by  the 
supreme  court  of  the  state.     (Ooldman  t.  Sotelo,  85.) 

STOCKHOLDEBS.    See  Injunction,  1. 

STREAMS. 

Underground.     See  Water  and  Water-Bights,  16,  17. 

SURRENDER. 

Verbal  agreement  of,  inoperative.     See  Conveyance,  8. 
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TAXES  AND  TAXATION. 

1.  Taxis  and  Taxation — ^Boabd  of  Equalization — ^Powbbs— Disoii- 
noN.— The  revenue  laws  in  eonf erring  upon  boards  of  equalization 
power  to  equalize  aeseesmentSy  and  to  add  to  and  increase  the  same, 
eonfer  a  wide  discretion  upon  said  boards,  which  discretion  must 
however  be  a  sound  one,  exercised  in  good  faith^  and  not  arbitrarily 
and  capricious!/.    (Countj  of  Cochise  v.  Copper  Queen  etc  Co.,  22L) 

2.  Samb— 43A]a— Ebboneous  JuDomNT— Equtft  Wnx  not  Bxlizvx.-^ 
Whenever  it  appears  that  an  assessor  or  board  of  equalization  has 
•xerdsed  discretion  and  judgment  in  assessing  property,  no  matter 
how  erroneous  such  judgment  may  be,  a  court  of  equity  wUl  not 
disturb  the  action  of  such  assessor  or  board.  (County  of  Cochise  v. 
Copper  Queen  eto.  Co.,  22L) 

3.  Samb—Samx— Discretion— Failubi  to  Exebcisk— Asbitkabt  Ac- 
tion— Equitt  Will  Gbant  Eeliei'. — If  an  excessive  valuation  of 
property  be  made  without  the  exercise  of  judgment  as  to  the  true 
value  of  such  property,  and  be  made  arbitrarily,  and  for  purposes 
of  oppression,  such  arbitrary  action  constitutes  fraud,  against  which 
a  court  of  equity  will  grant  relief.  (County  of  Cochise  v.  Copper 
Queen  etc  Co.,  221.) 

4.  Same — Taxing  Oiticebs — ^FBAUDnuBNT  Intent  and  Pubposv— Not 
Just  Gbound  or  Complaint  without  Ovebvaluation. — ^A  fraudu- 
lent purpose  and  intent  on  the  part  of  the  taxing  officers  is  not 
enough  alone  to  justify  the  interposition  of  a  court  of  equity,  but 
there  must  also  be  an  overvaluation  to  constitute  a  just  ground  of 
complaint     (County  of  Cochise  v.  Copper  Queen  etc.  Co.,  221.) 

5.  Same — ^Pleadings — Complaint — Sufficiency — ^Fbaud. — A  charge  in 
a  complaint  that  the  board  of  equalization  did,  without  inquiry  or 
evidence,  arbitrarily  raise  the  assessment  of  plaintiff's  property, 
and  that  they  did  this  with  the  design  and  purpose  of  forcing 
plaintiff  to  pay  an  unequal  and  unfair  portion  of  taxes,  without  the 
additional  charge  of  excessive  valuation,  is  an  insufficient  allegation 
of  legal  fraud.     (County  of  Cochise  v.  Copper  Queen  etc  Co.,  221.) 

6.  Same — Action  to  Bestbain  Collection — ^Pleadings — Complaint — 
Ovebvaluation — Allegations — Sufficiency. — In  an  action  to  re- 
strain the  collection  of  taxes,  there  is  in  effect  a  charge  of  over- 
valuation, where  the  complaint  states  that  the  board  of  equalization 
arbitrarily  and  without  inquiry  raised  the  assessments  of  the 
improvements  on  plaintiff's  mines  in  the  amount  of  sixty  thousand 
dollars  in  excess  of  the  full  cash  value  thereof.  (County  of  Cochise 
V.  Copper  Queen  etc  Co.,  221.) 

7.  Samb— Same— Same — Same— 43am|b— Samb— Samk.— In  an  action  to 
restrain  the  collection  of  taxes,  there  is  not  an  unequivocal  allega- 
tion that  there  was  an  overvaluation  by  the  board,  where  the  com* 


528  Taxes  and  Taxation. 

TAXES  AND  TAXATION  (Continued). 

plaint  states  that  the  board  of  equalization,  for  the  purpose  of 
placing  an  unfair  burden  on  plaintiff,  raised  the  valuation  of  the 
patented  mining  claims  owned  by  it,  to  the  exclusion  of  other  like 
property  in  the  countj;  that  the  board  heard  no  evidence  concerning 
the  cash  value  of  the  property,  but  arbitrarily  fixed  the  value  thereof, 
with  the  intent  to  discriminate  against  it;  and  that  on  plaintiff's 
information  and  belief  the  valuation  by  the  board  on  the  mining 
claims  was,  ''according  to  any  just  method  of  arriving  at  the  cash 
value  of  such  property,  grossly  excessive."  (County  of  Cachise  v. 
Copper  Queen  etc  Co.,  221.) 

8.  Same — Sami^-Same — 8amx — Sams— Sams — Samx. — ^In  an  action  to 
restrain  the  collection  of  taxes,  there  is  not  an  unequivocal  allega- 
tion that  there  was  an  overvaluation  by  the  board,  where  the  com- 
plaint states  that  the  board  of  equalization  adopted  the  general  rule 
of  assessing  merchandise  at  seventy-five  per  cent  of  the  invoice 
price  thereof;  that  the  board  was  informed  that  the  invoice  price 
of  all  plaintiff's  merchandise  was  about  two  hundred  and  twenty 
thousand  dollars,  and  proof  of  the  same  was  offered;  and  the 
board  assessed  the  merchandise  in  the  sum  of  $293,875.  (County  of 
Cochise  v.  Copper  Queen  etc  Co.,  221.) 

9.  Same — Same — Overvaluation — Findings — Sufficiency. — In  an  ac- 
tion to  restrain  the  collection  of  taxes  on  the  ground  of  overvalua- 
tion, the  court's  finding  that  the  board  of  equalization  arbitrarily 
increased  the  valuation  of  plaintiff's  property  for  the  purpose  of 
imposing  an  unjust  burden  of  taxation  is  incomplete,  in  that  it 
fails  to  find  the  true  cash  value  of  the  property  and  the  taxes  due 
thereon.     (County  of  Cochise  v.  Copper  Queen  etc  Co.,  221.) 

10.  Same — Same — Same — Belief. — In  redressing  a  wrongful  overvalu- 
ation of  property  for  taxation  the  court  should  find  the  true  cash 
value  of  the  property,  and  enjoin  the  collection  of  only  so  much 
of  the  taxes  assessed  as  were  based  on  the  valuation  in  excess  of 
the  true  cash  value,  although  the  assessed  valuation  of  other  like 
property  is  below  the  true  cash  value  thereof.  (County  of  Cochiae 
V.  Copper  Queen  etc.  Co.,  221.) 

IL  Taxes  and  Taxation — Illegal  Assessment— Appeal— Bsmidt. — 
Prior  to  the  revision  of  1901  the  statutes  gave  no  right  of  appeal 
from  the  board  of  equalization,  nor  was  any  other  legal  remedy 
afforded  by  the  statutes  for  the  correction  of  any  illegal  or  fraudu- 
lent assessment  of  property.  (County  of  Cochise  v.  Copper  Queen 
ete.  Co.,  221.) 

12.  Sam»— Valuation— Excess  —  Equity  —  Injunction — When  Will 
not  Lie. — Mere  errors  or  excess  in  the  valuation,  or  hardship  or 
injustice  of  the  law,  or  any  grievance  which  can  be  remedied  by 
a  suit  at  law,  either  before  or  after  payment  of  taxes,  will  not 
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justify  a  eourt  of  equity  to  interpose  by  injunction  to  stay  collection 
of  a  tax.     (County  of  Cochise  ▼.  Copper  Queen  etc.  Co.,  221.) 

13.  Taxes  and  Taxation  —  Injunction  —  Appeal  and  Ebbob — New 
Trial — When  Gkanted. — An  appellate  court,  on  reversing  a  decree 
enjoining  a  county  from  collecting  or  in  any  way  attempting  to 
collect  a  tax,  will  not  continue  the  injunction  merely  because  the  law 
for  the  collection  of  taxes  in  force  when  the  suit  was  brought  hat 
been  repealed,  but  will  remand  the  case  for  a  new  trial  inasmuch 
as  there  may  be  a  method  to  coUect  the  tax  under  the  new  law. 
(County  of  Cochise  v.  Copper  Queen  ete.  Co.,  459.) 

14.  Taxes  and  Taxation — ^Tax-Colubotob's  Deed— Validity  —  Must 
Comply  with  Bequibements  op  Statute— Bev.  Stats.  Abiz.  1887, 
Pab.  2701,  Constbued. — A  tax-collector's  deed  containing  no  recital 
of  the  name  of  the  person,  firm,  company,  or  corporation  assessed, 
and  from  whom  the  taxes  were  due,  nor  any  statement  that  the 
same  was  "unknown,''  is  yoid  on  its  face  for  want  of  compliance 
with  the  requirements  of  paragraph  2701,  $upra.  (Seayerns  y.  Cos- 
tello,  308.) 

15.  Same — Same — Void— Not  Pbima  Faodb  EyiDENOE  op  Title — Nor 
Basis  pob  Appibmatiye  Beliep. — A  yoid  tax-collector's  deed  is  not 
eyen  prima  fade  eyidence  that  the  title  of  the  owner  to  the  premises 
assessed  is  impaired,  and  cannot  offer  basis  for  affirmatiye  relief. 
(Seayerns  y.  Costello,  308.) 

TAX-TITLE. 

1.  Tax-Title  —  Tax-Beed  —  Pbima  Facie  Validity — iMPBoyEMENTS— 
Lien  pob^-Laws  1893,  p.  130,  Act  No.  84,  Segs.  20,  26,  Constbued. 
— Section  20,  9upra,  proyides  that  if  property  sold  for  taxes  is 
not  redeemed  the  collector  must  make  the  purchaser  a  deed;  that 
the  purchaser  must,  thirty  days  prior  to  the  expiration  of  the 
time  for  redemption  or  before  applying  for  a  deed,  serye  on  the 
owner  a  written  notice,  etc.;  that  no  deed  shall  be  issued  to  the 
purchaser  until  he  files  an  affidayit  showing  that  the  notice  has 
been  giyen;  and  that,  when  the  territory  purchases,  the  clerk  of 
the  board  of  supendsors  shall  giye  the  notice  and  make  the 
affidayit.  Section  26,  supra,  proyides  that  if  the  holder  of  a  tax- 
deed  or  a  claimant  under  him  be  defeated  in  an  action  for  the 
recoyery  of  property,  the  successful  claimant  shall  be  obliged  to 
pay  the  yalue  of  all  improyements  made  by  the  purchaser  or  claim- 
ant and  such  amount  shaU  be  a  lien  on  the  property.  Tax-deeds 
to  the  territory  showed  that  the  clerk  of  the  board  of  supervisors 
had  filed  with  the  tax-collector  an  affidavit  reciting  that  he  had  per- 
sonally served  on  the  owner  and  occupant  a  written  notice,  and 
that  more  than  thirty  days  had  elapsed  since  said  service.  Said 
service  had  not  in  fact  been  made;  but  claimant  relying  on  recitals 
Yin  Axis.  14. 
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had  made  extensive  improvementa  on  the  property.  Held,  that 
although  the  plaintiff  had  established  that  the  tax-deeds  were  in- 
valid, and  therefore  claimants  under  the  territory  had  no  title, 
nevertheless  the  deeds  were  valid  on  their  face,  and  entitled  the 
claimants  to  lien  for  such  improvements.  (Silver  Queen  Mining  Co. 
V.  Crocker,  397.) 

2.  Sams — Same — Samis — ^Becitals — Evidence. — ^When  the  recitals  in  a 

tax-deed  indicate  the  proper  exercise  of  the  powers  granted  in  tlje 
manner  required  by  the  law,  it  is  prima  facte  valid;  but  when  the 
deed  itself  discloses  it  is  executed  in  violation  of  law,  or  that 
there  is  a  non-compliance  with  a  substantial  requirement  of  the  law, 
it  is  void  and  not  admissible  in  evidence.  (Silver  Queen  Mining  Co. 
V.  Crocker,  397.) 

3.  Same — Same — Same — Same — Same. — ^Recitals  in  tax-deeds  being  but 

prima  facie  evidence,  can  be  defeated  by  evidence  to  the  contrary. 
(Silver  Queen  Mining  Co.  v.  Crocker,  397.) 

4.  Same— Same— Act  No.  84,  p.  132,  Laws  1893,  Sec.  26,  Constitu- 

tional.— The  statute,  supra,  providing  that  in  the  event  of  the 
defeat  of  the  claimant  under  a  tax-deed  the  successful  party  shall 
be  adjudged  to  pay,  before  being  let  into  possession,  the  value  of 
all  improvements  made  by  the  said  purchaser  or  persons  claiming 
under  him  on  such  property,  is  constitutionaL  (Silver  Queen  Mining 
Co.  ▼.  Crocker,  397.) 

TIMBER.     See   Public   Lands,    1,   2. 

TITLE. 

Remains  in  vendor  until  payment,  where  option  given.    See  Trusts,  2. 

TOWN  LOTS.     See  Public  Lands,  3. 

TOWNSITES.    See  Public  Lands,  3. 

TRESPASS.    See  Water  and  Water-Rights,  14. 

TRIAL. 

1.  Trial  —  Juey  —  Interrogatoeies  —  Submission  —  Discretionabt  — 
Rev.  Stats.  Ariz.  1901,  Par.  1427,  Construed  and  held  Direc- 
tory.— Paragraph  1427,  supra,  providing  that  "in  all  eas», 
whether  law  or  chancery,  where  more  than  one  material  issue  of 
fact  is  joined,  interrogatories  may,  under  proper  instructions,  be 
submitted  to  the  jury  by  the  court,  in  writing,  and  they  shall  be 
answered  by  the  jury:  provided,  that  such  interrogatories  shall  be 
plain,  terse,  direct,  and  simple,  shall  oach  be  confined  to  a  single 
question  of  fact,  and  shall  be  so  framed  as  to  be  answered  by  yes 
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or  no  and  shall  be  so  answered,"  is  directory  only,  and  the  matter 
of  the  submission  of  interrogatories  under  it  in  any  case  is  left 
to  the  discretion  of  the  trial  court.  (Taggart  Mercantile  Go.  t.. 
Clack,  295.) 

8.  Trial — Verdict — ^Duty  or  Coxtrt  to  Disbgt  tor  Dbivndant — ^Boot 
V.  Fay,  5  Ariz.  19,  43  Pac.  527;  Boberts  v.  Smith,  5  Ariz.  368,  52 
Pag.  1120,  Approved. — Where  the  evidence  for  the  plaintiff,  taken 
as  true,  and  in  its  strongest  light  against  the  defendant,  presents 
no  case  upon  which  the  plaintiff  is  entitled  to  recover,  the  court 
may  instruct  the  jury  to  return  a  verdict  for  the  defendant.  (Haupt 
V.  Maricopa  County,  102.) 

By  jury,  no  right  to  on  appeal,  where  not  a  matter  of  right  in  orig- 
inal action.     See  Appeal  and  Error,  22. 

See  Action  to  Q^et  Title,  1;  Appeal  and  Error,  15;   Criminal 
Law,  4,  17,  19. 

TBOVEB  AND  CONVEBSION. 

1.  Trover  and  Conversion  —  Pleading — ^Evidenck — Varunok — Public 

Lands — Fences  on — Fixtures. — In  an  action  for  the  conversion 
of  firewood,  a  complaint  alleging  its  ownership  by  plaintiff,  its 
conversion  and  sale  by  defendant,  and  his  refusal  on  demand  to  pay 
therefor  is  not  supported  by  evidence  that  plaintiff  built  a  wood 
and  brush  fence  upon  public  lands  to  none  of  which  he  had  title; 
that,  by  mistake  of  fact,  he  built  part  of  the  fence  upon  ground 
other  than  he  had  intended;  that  shortly  thereafter  defendant 
took  up  the  adjoining  tract  of  land  on  which  said  fence  stood  and 
claimed  that  part  of  the  fence  which  stood  thereon;  that  there- 
after plaintiff  discovered  his  mistake,  and  built  a  wire  fence  ninety 
feet  south  of  the  fence  in  controversy,  and  that  thereupon  defend- 
ant detached  said  fence  and  sold  the  wood  composing  the  same; 
that  plaintiff  demanded  the  wood,  which  defendant  refused  to 
surrender  but  claims  as  his  own.     (Hereford  v.  Pusch,  76.) 

2.  Same  —  Demand  —  Pleading  —  Proof — ^Variance. — Where  the  com- 

plaint alleges  the  conversion  and  sale  of  property  and  a  demand 
for  payment  for  the  same,  evidence  that  plaintiff  demanded  the 
property  which  defendant  refused  and  claimed  the  material  as 
his  own,  is  incompetent  and  immaterial  and  fails  to  support  the 
pleading.     (Hereford  v.  Pusch,  76.) 

See  Fiicturea,  L 
TBUSTEE.     See  Public  Lands,  3. 

TBUS^S. 

1.  Trusts  —  To  Defraud  Creditors  —  Evidbnci  —  Burden  of  Proof. — 
Where  a  plaintiff  seeks  to  show  that  property  is  held  in  trust  in 
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fnud  of  ereditoniy  the  burden  i$  npon  him  to  eetablisk  that  fmei 
by  fun,  dear,  and  eonTineing  eridenee.    (Coatello  t.  Friedman,  215.) 

I.  Samx  —  Option  to  Purchase  —  Title — Beicain8  in  Vsinxm  until 
Payment. — Eyidenee  that  a  porehaser  at  an  exeention  sale  agreed 
with  the  judgment  debtor  that  on  payment  to  him  of  the  pnrehaee 
priee,  with  intereet  thereon,  he  would  reeonTey  the  eame,  and  that 
the  judgment  debtor  paid  part  of  the  puiehase  priee,  but  fkiled 
to  pay  the  balance,  does  not  create  any  trust  in  f  aTor  of  the  judg- 
ment debtor,  but  a  mere  option  to  purchase,  and  the  title  to  the 
property  remains  in  the  Tender  untO  the  payment  of  the  punhase 
price.  (Oostello  t.  Friedman,  215.) 

XmiTBD  STATES  CIBCUIT  OOUBT  OP  APPEALS. 

1.  United  STAnes  Cmoun  Coubt  <hp  Appb4iji — ^Dbci8ion»— Bihmho  on 
SuPEEMB  Coubt,  When. — Inamnueh  as  the  circuit  court  of  appeals 
is  a  court  ezereislng  appellate  jurisdiction  oyer  the  supreme  court 
in  criminal  cases  of  this  character,  the  supreme  court  is  bound  by 
its  determination  on  this  question,  although  the  record  may  present 
an  appeal  being  taken  to  that  court  in  this  particular  case.  (Dent 
T.  United  States,  413.) 

VARIANCE.    See  Action  to  Quiet  Title,  8;  Mechanics'  Liens,  1;  Tro- 
ver and  Conyersion,  1,  2. 

VERDICT. 

Cures  defects  of  form  in  indictment.     See  Criminal  Law,  2. 
Duty  of  court  to  direct  for  defendant.     See*Trial,  2. 
Must  specify  degree  of  crime.     See  Criminal  Law,  IL 
Will  not  be  disturbed  where  there  is  conflict  of  eyidence.    See  Ap- 
peal and  Error,  7. 

WAIVER.    See  Condemnation  Proceedings,  3;  Criminal  Law,  9. 

WATER  AND  WATER-RIGHTa 

1.  Watee  and  Wateb-Riohts  —  Appbopbiation — ^Abandonment— New 
Appbopbiation. — Where  an  appropriator  of  water  was  the  owner 
of  land  and  of  a  share  of  stock  in  a  canal  company  representing  a 
water-right  privilege  therein,  and  thereafter  sold  the  land  and 
stock  to  one  S.,  and  later  repurchased  the  hind  without  the  stock, 
and  after  such  repurchase  obtained  water  from  the  canal  company 
by  renting  other  water-rights  or  shares  of  stock  representing  them, 
by  such  sale  and  repurchase  he  abandoned  his  first  appropriation 
and  his  subsequent  irrigation  of  the  same  land  by  means  of  ^irater 
obtained  from  the  company's  canal  then  and  thereby  initiated  a 
new  right  of  appropriation.  (Brockman  y.  The  Grand  Canal  Co., 
451.) 
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WATEB  AND  WATEB-BIGHTS  (Continued). 
2.  Watb  AMD  WATXE-BiGHTs—CoBPOBATioNa— Canal  CoMTAinr— -Asn- 
CLSB — PuBFOSX— Public  Aobnct. — When  a  corporation  wm  organ- 
ised ''to  carry  on  .  .  .  the  butinees  of  rapplfing  a  portion"  of  a 
yallej  "with  water  for  irrigation  .  .  .  and  to  this  end  and  for  this 
purpose  to  pnrehaM^  eonstmet,  build  or  dig  such  canals,  ditches 
or  flumes  as  may  be  necessary  to  convey  water  ...  to  such  point 
or  points  as  may  be  necessary/ V  its  articles  do  not  express  that 
its  purpose  was  to  serve  its  shareholders  as  a  carrier  of  water  and 
not  the  public  generally.  A  purpose  to  become  a  public  agency 
might  reasonably  be  inferred  from  the  language  used.  (Gould  ▼. 
Maricopa  Canal  Co.,  429.) 

8.  Same — CAJiAi#--CASBiKft-— Pubuo  Aokztot. — ^A  corporation  was  organ- 
ised in  1875  to  carry  on  and  conduct  the  business  of  supplying  a 
portion  of  Salt  River  Valley  with  water  for  irrigation  purposes. 
From  the  date  of  its  organization  until  1880  it  supplied  any  and 
all  landowners  under  the  flow  of  its  canal  who  applied  for  such 
service,  indiscriminately.  The  incorporators  of  the  company,  as 
well  as  later  stockholders,  regarded  the  ownership  of  a  share  of 
stock  as  carrying  with  it  the  right  to  have  delivered,  upon  any  lands 
the  owner  might  designate  from  year  to  year,  water  sufficient  to 
irrigate  one  hundred  and  sixty  acres  of  land.  After  1880  and  until 
1885  the  company  distinguished  between  its  shareholders  and  other 
consumers  of  water  in  fixing  its  rates  of  toll  for  service.  Subse- 
quent to  1885  the  company  furnished  water  to  its  shareholders  and 
to  the  lessees  of  shares  of  stock,  whether  appropriators  or  not,^ 
upon  any  land  or  lands  which  such  shareholders  or  lessees  might 
designate,  and  declined  to  furnish  water  to  persons  not  shareholders 
or  the  lessees  of  so-called  water-right  deeds.  Held,  that  the  cor- 
poration from  the  time  of  its  organization  has  been  a  public 
agency  as  a  carrier  of  water.     (Gould  v.  Maricopa  Canal  Co.,  429.) 

4.  Samk— Water— PuBUO — Plowing  in  Canal  of  Cabriek — Subject 
TO  Appbopriation. — Water  diverted  and  carried  in  the  canal  of 
a  corporation  acting  as  a  public  agency  as  a  carrier  of  water  is 
public  property  until  actually  used  by  appropriators,  and  is  subject 
to  appropriation  to  the  same  extent  and  in  the  same  manner  as 
when  it  flowed  in  the  channel  of  the  river.  (Gould  v.  Maricopa 
Canal  Co.,  429.) 

5.  Same — Appbopbiation — ^What  Constitutes — Ownebship  of  Means 
OF  DiVEBSiON — ^Unnecessaby. — Under  the  Arizona  statutes,  an  ap- 
propriator  of  water  for  irrigation  is  one  who  makes  an  application 
of  public  water  on  land  he  owns  or  possesses.  To  perfect  such  an 
appropriation  two  things  are  essential — ^the  ownership  or  possession 
of  land,  and  the  application  thereon  of  public  water  to  a  beneficial 
use.  No  statute,  either  territorial  or  congressional,  makes  the  own- 
ership of  the  means  of  diversion  essential  to  perfect  the  right  of 
appropriation.  (Gould  t.  Maricopa  Canal  Co.,  429.) 
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6.  Same — Canal  Company — ^Nor  Ownxb  ob  Possxssok  of  Land— tNot 

Appsopbiator. — A  canal  company  organized  for  the  purpose  of  the 
diversion  and  carriage  of  water  for  irrigation,  and  not  being  the 
owner  of  arable  and  irrigable  land,  is  not  an  appropriator  vof  water 
even  though  it  does  divert  and  cany  water.  (Gould  ▼.  Maricopa 
Canal  Co.,  429.) 

7.  Samb — ^Appbopbiatobs — ^Who  Abs — ^Pbiobitt.— Where  a  company  not 

the  owner  of  arable  and  irrigable  land  was  organized  for  the 
purpose  of  the  diversion  and  carriage  of  water  for  irrigation,  all 
persons  owning  lands  under  the  flow  of  its  canal,  which  have  been 
irrigated  by  means  of  water  furnished  by  such  canal,  become  appro- 
priators  and  possessed  of  rights  of  appropriation  in  the  order  of 
their  priority.     (Gould  t.  Maricopa  Canal  Co.,  429.) 

8.  Samx — ^Appbopbiation — ^Abandonment — ^What  Constttutes.. — ^Aban- 
donment of  the  right  to  water  gained  by  appropriation  is  a  matter 
of  intent  as  such  intent  may  be  evidenced  by  the  declaration  of  the 
party  or  as  may  be  fairly  inferred  from  his  acts.  (Gould  ▼.  Mari- 
copa Canal  Co.,  429.) 

9.  Same— Same — How  Lost. — The  right  of  appropriation  may  be  lost 

by  abandonment,  or  it  may  be  lost  to  another  by  adverse  user  on 
the  part  of  the  other,  continued  for  the  period  of  the  statute  of 
limitations,  and  in  no  other  way.  (Gould  v.  Maricopa  Canal  Co., 
429.) 

10.  Same — Same— Abandonment— Discontinttance  of  Use  of  Cebtain 
Ditch — Does  not  Negessabily  Constitute. — The  discontinuance 
of  the  use  of  a  ditch  rendered  useless  as  a  carrier  of  water  by 
reason  of  increased  diversions  from  the  stream  does  not  constitute 
an  abandonment  of  the  right  of  appropriation  by  an  appropriator 
of  water  for  purposes  of  irrigation,  where  it  appears  that  he  there- 
after continued  the  use  of  water  by  means  of  ano&er  ditch.  (Gould 
V.  Maricopa  Canal  Co.,  429.) 

11.  Same — Cobpobations — Canal  Company— Contbaot  fob  Sebvice  of 
Wateb. — ^Where  a  canal  company,  organized  to  divert  and  cany 
water  as  a  carrier  of  public  water  for  irrigation,  required  a  user 
of  water,  at  the  beginning  of  each  irrigating  season,  and  as  a  con- 
dition upon  which  he  could  receive  water,  to  sign  a  contract  stipu- 
lating, in  effect,  that  his  use  of  water  from  the  company's  canal 
for  such  season  should  give  him  no  right  or  claim  to  the  use  of 
water  for  the  future,  and  that  he  waived  thereby  any  and  all  right 
which  he  might  have  by  virtue  of  any  statute,  custom,  or  law,  to 
the  use  of  water  from  the  canal  after  the  expiration  of  the  period 
of  time  limited  by  the  contract, — such  contract  is  of  no  effect  in 
lessening  the  liability  of  the  canal  company  or  the  rights  of  the 
user  as  an  appropriator  of  water.  (Gk>uld  ▼.  Maricopa  QmmbI  Co., 
429.) 
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12.  Bamx— Wateb-Bigbts  —  Cobpobatioks  —  Canal  Cohpany  —  Quasi- 

PyBUG  Servant  —  Duty  —  Service. — ^A  canal  eompanT'  diverting 
water  from  a  stream  for  the  purpose  of  supplying  owners  and  pos- 
sessors of  arable  and  irrigable  land  is  a  quasi-public  servant;  and 
to  the  extent  that  it  has  diverted  and  carried  water  from  a  stream, 
and  to  the  extent  to  which  the  water  has  been  applied  by  appro- 
priators  for  the  necessary  irrigation  of  their  lands,  may  not  arbi- 
trarily discontinue  its  service  in  whole  or  in  part,  but  must  continue 
this  service  so  long  as  it  is  required  by  said  appropriators  and  the 
water  is  available  from  the  eommon  souiee.  (Gould  y.  Maricopa 
Canal  Co.,  429.) 

13.  Sai£e — Canal  Companies — Contkaots  to  Furnish  Water. — ^If  ap- 
plications for  water  be  made  during  any  season  to  a  canal  company 
acting  as  a  carrier  in  excess  of  the  capacity  of  the  canal  the  com- 
pany has  the  right  and  it  is  its  duty  to  limit  the  contracts  for  the 
season  to  its  capacity  and  to  those  appropriators  possessing  the 
older  rights  of  appropriation.     (Gould  v.  Maricopa  Canal  Co.,  429.) 

14.  Water  and  Water-Rights — ^Irrigation — Canal — Trespass — ^Brxak- 

iNQ  Headgates — Bembdy — Equity — ^Injunction — ^Pleading — Com- 
plaint— SupPiciENCY. — In  an  action  by  an  irrigation  company  to 
restrain  defendants  from  entering  upon  its  canal,  interfering  with 
the  headgates  therein,  and  interfering  in  the  operation  and  man- 
agement of  its  said  canal  and  headgates,  a  complaint  alleging 
ownership  and  possession  of  an  irrigating  ditch  in  plaintiff,  which 
was  used  to  convey  water  to  plaintiff's  stockholders  and  water- 
right  holders,  who  were  appropriators  thereof,  and  had  contracted 
with  plaintiff  for  the  carriage  and  delivery  of  all  the  water  flowing 
in  said  canal;  that  plaintiff  owned  and  maintained  headgates  for 
delivery  of  said  water;  that  none  of  defendants  were  stockholders 
or  water-right  owners,  nor  had  any  contractual  relations  with  plain- 
tiff, nor  any  right,  title,  or  interest  in  or  to  the  canal,  or  waters 
flowing  therein ;  that  defendants  had  agreed  to  enter  upon  the  canal 
and  break  the  headgates,  for  the  purpose  of  diverting  water  for 
their  own  use;  that  defendants  had  actually  entered  upon  the 
canal,  broken  the  headgates,  and  threatened  to  continue  so  to  do; 
that  the  threatened  acts  of  defendants  would  result  in  irreparable 
damage  to  plaintiff,  against  which  it  had  no  adequate  remedy  at 
law,  sets  forth  aU  necessary  facts  to  entitle  plaintiff  to  the  relief 
prayed.     (Hayois  v.  Salt  Biver  Valley  etc.  Co.,  285.) 

16.  Water  and  Water-Bights — Irrigation — Judgment  —  Bestrainino 

INTERPERENCE  IN   OPERATION   OP   CANAL— EVIDENCB — SUPPICIBNCY — 

Equity. — Evidence  tending  to  prove  that  plaintiff  owned  and  had 
been  in  undisputed  possession  and  control  for  many  years  of  a  canal ; 
that  defendants  had  no  proprietary  interest  therein,  or  contract  rela- 
tions with  plaintiff,  nor  authority  to  enter  upon  the  canal  for  any 
purpose;  that  prior  to  the  commencement  of  this  action  the  defend- 
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vata,  by  mutual  agreement,  had  entered  upon  faid  eanal,  broken 
▼arioua  headgates  therein,  and  taken  therefrom  water  to  which 
thej  claimed  they  were  entitled  by  reason  of  former  use  and  ap- 
propriation; that  a  repetition  of  oaid  aets  was  threatened,  inTolving 
injury  and  vezatioua  conaequenees  to  plaintiff  company,  which 
waa  then  engaged  in  canning  water  only  for  its  stockholders  and 
water-right  owners  is  sufficient  to  sustain  a  judgment  perpetually 
enjoining  defendants  from  in  any  wise  entering  upon  the  canal  of 
plaintiff  or  interfering  with  the  headgates,  or  in  any  •  manner 
obstructing  the  plaintiff  in  the  free  and  uninterrupted  use  and 
operation  of  its  canaL     (Hayois  ▼.  Salt  Biver  Valley  etc  Co.,  285.) 

16.  Watb  AMD  Watbr-Biortb — 8tbbaic8--8ubpaoi  —  Underobound— 
AmoFUATioN  —  PsaooLATiNa  Waisbs  — Bkv.  Stats.  Abiz.  1887, 
Pajl  3199,  Sec.  1,  Pab.  8201,  Sec.  8,  and  Laws  1893,  Act  No.  86, 
p.  135,  Cited  and  Construed. — ^Under  the  statutes,  aupra,  relating 
to  the  appropriation  of  water  for  beneficial  purposes,  the  water 
of  all  streams  flowing  in  a  weU-deflned  channel,  whether  on  the 
surface  or  underground)  is  subject  to  appropriation.  Percolating 
waters  are  the  property  of  the  owner  of  the  solL  (Howard  ▼.  Per- 
Tin,  347.) 

17.  8am»— Same — ^Undebobound— Btidence— Bubden  or  PBoor.^The 
burden  of  proying  that  underground  waters  flow  in  a  natural 
channel  between  well-deflned  banks  rests  upon  the  person  asserting  it. 
(Howard  v.  Perrin,  347.) 

See  Equity,  2. 
WILL  CONTEST.    See  Probate  Court,  1,  8.  8. 
WITNESSES.    See  Criminal  Law,  26. 

WBITTEN  INSTBUMENT. 

1.  Written  Instbument — Construction  —  Pabol  Evidence  —  When 
Pbopeb  in  Aid  or. — ^While  it  is  elementary  that  the  terms  of  a 
written  instrument  cannot  be  varied  by  oral  proof  regarding  the 
same  or  the  intent  of  the  parties,  and  it  is  the  province  of  the 
court  to  construe  such  instrument  without  further  proof,  where 
there  is  no  doubt  as  to  the  meaning  of  the  language  of  the  instru- 
ment, il  ia  also  well  established  that  where  there  is  doubt  as  to 
what  ia  the  meaning  of  the  words  used,  the  court  may  and  should 
receive  prooi  of  the  circumstances  out  of  which  the  written  agree- 
ment grew  9fid  which  surrounded  its  adoption,  for  the  purpose 
^  ascertaining  the  subject-matter  thereof  from  the  standpoint  of 
thi^  parties  in  relation  thereto.  (Burmister  v.  The  Empire  Gold  etc 
OS  158.) 
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